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CASES 


ARGUED  AND  DETERMINED 


IN     THE 


SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT   HAWKINSVILLE, 

JUNE  TERM,  1849. 


No.  1.— BENJAMfii  Stiles,  plaintiflf  in  error,  vs.  Charles  Chap- 
man, defendant* 

£1.]  Whero  there  is  no  appearance  by  the  plaintiff  in  error,  the  case  being 
called  for  heai'ing,  and  the  ])1aintiff  being  himself  called,  the  defendant 
may  open  the  record  and  pray  for  an  affirmance  of  the  judgment. 

Motion  to  dismiss  the  writ  of  error  and  affirm  the  judgment 
below,  on  the  ground  that  there  was  no  appearance  for  the  plain- 
tiff in  error,  he  having  been  called  in  open  Court. 

Gaulden  for  the  motion. 

'-^By  the  Coar^-^^NisBET,  J.  delivering  the  opinion. 

[1.]  liter  Constitution  of  the  State,  under  which  this  Courtis 
organized^  requires  that  it  shall,  at  each  session  in  each  District, 
dispose  of  and  finally  determine  each  and  every  case  on  the  docket, 
at  the  first  term- after  the  writ  of  error  is  brought.  It  farther 
provides,  that  in  case  thfe  plaintiff  in  error,  in  any  case,  shall  not 
be  prepared,  at  the  first  term  after  writ  of  error  brought,  to  pro- 
secute the  same,  it  shall  be  stricken  from  the  docket  and  the  judg- 
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ment  below  shall  stand  affirmed,  unless  he  is  precluded  by  some 
Providential  catise  from  prosecuting  it.     Prince,  909. 

To  carry  fully  iiito  eflfect  these  requirements  of  the  fundamen- 
tal law,  with  other  things,  the  11th  Rule  of  this  Court  was  adopt- 
ed. That  Rule  declares,  that  when  cases  are  called  for  hearing 
and  there  is  no  appearance  by  the  plaintiff  in  errrr,  the  defendant 
may  have  the  plaintiff  called  and  move  the  Court  to  dismiss  the 
writ;  or  he  may  open  the  record  and  pray  for  an  affirmance  of 
the  judgment,  and  in  case  the  writ  is  dismissed  or  the  judgment 
affirmed,  the  plaintiff  in  error  shall  pay  the  costs.  Thi^  cause 
Was  duly  called  for  hearing,  and  in  its  proper  order,  and  'there 
being  no  appearance  for  the  plaintiff  in  error,  and  the  plaintiff 
himself  being  first  called,  the  counsel  for  the  defendant  opened 
the  record,  and  prayed  the  Court  that  the  judgmenit  below  be  af- 
firmed. 

Let  the  judgment  of  the  Court  below-^  therefore,  stand  af- 
firmed. 


No.  2.---J0NATHAN  Studstill,  plaintiff  in  error,  vs.  The  State 

OF  Georgia,  defendant. 

[1.]  WberQ  defendants  indicted  jointly,  sever  on  the  trial,  if  is  the  privilege 
of  the  State's  counsel  to  elect  which  shall  bo  tried  first ;  and  where  issue  is 
joined  upon  a  plea  of  autrefois  acquit  by  one  defendant,  before  he  announ- 
ces himself  ready  for  trial  on  the  merits,  and  that  issue  is  disposed  of,  this 
does  not  amount  to  an  election  by  the  State,  and  the  other  defendant 
■till  be  placed  ^st  on  his  trial.  . 

[2.]  The  absence  of  a  witness,  the  object  of  whose  testimony  ijJiranpeach 
another  witness,  expected  to  be  introduced  by  the  State,  isgBed  ground  for 
a  continuance ;  but  if  the  witness  on  the  part  of  the  BtAtojanot  introduced, 
this  Court  will  not  grant  a  new  trial,  notwithstanditig  tlie  motion  for  a  con- 
tinuance was  refused. 

* 

[3.}  The  original  indictment,  with,  the  verdict  and  ju^||iment  of  conviction 
thereon,  against  the  principal  in  the/r«^  dogree,  is^Oussible  in  evidenccf^ 
to  prove  hi$  gnilt  on  the  trial  of  the  principal  in  ^0f  second  degree. 
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[4.]  The  record  of  the  trial  and  conviction  of  the  principal  in  the  first  de- 
gree, ifl  conclnsive  evideuco  of  the  convuUion,  and  prima  facie  evidence  of  his 
guilt  upon  the  trial  of  the  principal  in  the  second  degree,  and  the  burden  of 
proof  Testt  on  liim  to  show  that  the  principal  in  the  first  degree  clearly 
ought  not  to  bare  been  convicted. 

[5-]  The  confijMions  of  the  principal  in  the  ^r*<  degree  are  admissible  to 
prove  hia  gnilt  on  the  trial  of  the  principal  in  the'  second  degree,  but  not  to 
prove  the  ]iarticipation  of  the  latter  therein. 

£6.]  It  in  not  competent  to  prove  that  the  defendant  ia  of  weak  mind,  where 
it  \fi  admitted  that  he  is  neither  idiot,  lunatic  nor  insane. 

[7.]  W!«ere  the  Court  cliarges  the  Jury  correctly  on  a  point  of  law,  it  is  no 
error-that  the  Judge  did  ^ot  specify  m(9re  minutely  the  shades  of  difference 
in  the  law,  where  no  request  is  made  \ff  counsel  for  this  purpose. 

[8.  J  The  presiding  Judge  has  the  right,  and  it  is  his  duty,  to  declare  what  the 
law  in  upon  a  given  state  of  facts. 

[9.3  It  is  not  necessary  in  the  indictment  to  charge  the  defendant  to  be  a  cit- 
izen of  the  County  where  the  offence  is  alleged  to  have  been  committed. 

[10-]  The  abbreviation,  Thos.  for  Thomas,  in  the  name  of  the  foreman  of  the 
Cfrand  Jpry,  indorsed  on  the  back  of  the  indictment,  and  written  in  full  in 
the  body  of  it,  is  no  variance. 

[111]  All  technical  exceptions  to  indictments,  which  would  be  good  at  Conl- 
mon  Law,  are  unavailing  under  the  Penal  Code,  provided  the  offence  is 
charged  in  tlie  terms  and  language  of  the  Code,  or  so  plainly  that  tlie  na- 
ture of  the  offence  chaf  ged  may  be  easily  understood  by  the  Jury. 

Indictment  for  murder  in  the  second  degree,  in  Lowndes  Supe- 
rior Court.  Tried  before  Judge  Scarborough,  December  Term, 
1848, 

Jonathan  Studslill  was  put  upon  his  trial,  under  the  following 
indictment : 

Georgia,  Lownpes  County  : 

The  Grand  Jurors,  &c.  in  the  name  and  behalf  of  the  citi- 
^zens  of  Georgia,  charge  and  accuse  Manuel  Studstill  and  Jona- 
thab  Studstill,  both  of  the  County  and  State  aforesaid,  with  the 
offence 'ef,raurder,  as  principals  in  the  second  degree.  For  that 
one  Samuel  Hattox,  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  Devil,  on 
tbe  7th  day  of  September,  1843,,  with  force  and  arms  in  the 
County  aforesaid)  in  and  upon  one  William  Slaughter,  in  the 
peace  of  the  State  then  and  there  being,  feloniously,  unlawfully, 
IRriMully,  and  of  his  inalice  aforethought,  then  and  there  did  make 
an  assault,  and  that  h^,  the  said  Samuel  Mattox,  a  certain  rifle 
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gun  of  the  value  of  twenty  dollars,  the  property  of  Manuel 
Studdtill,  then  and  there  being '  foQnd,  the  said  rifle  gun  being 
then  and  •  there  charged  with  gunpowder  and  a  leaden  bullet, 
which  rifle  giin  he,  the  said  Samuel  Mattox,  in  both  bis  hands 
then  and  there  had  and  held  at,  against  and  upon  him,  tire  said 
William  Slaughter,  then  and  there  feloniously,  unlawfully,  and  of 
bis  malice  afbrethought,  did  discbarge  and  shoot  off;  and  that  be, 
the  said  Samuel  Mattel,  with  the  leaden  bullet  aforesaid,  by 
force  of  the  gunpowder  aforesaid,  so  by  him,  the  said  Samuel 
Mattox  as  aforesaid,  discharged  and  shot  off,  him,  the  said  Wil- 
liam Slaughter,  in  and  upon  the  left  side  of  the  bead  of  fcim,  the 
said  William  Slaughter,  tbcf  and  there  feloniously,  unla^ully, 
wilfully,  and  of  his  malice  aforethought,  did  strike  and  wotrad, 
giving  to  the  said  William  Slaughter,  then  and  there,  with  the 
leaden  bullet  aforesaid,  out  of  the  said  fifle  gun,  so  as  .aforesaid 
discharged  and  shot  off,  in  and.  upon  the  said  left  side,  of  the 
head  of  him,  the  said  William  Slaughter,  one  portal  womid  of 
the  breadth  of  one  inch  and  depth  of  two  inches,  of  w'hich  said* 
mortal  wound  he,  the  said  William  Slaughter,  on  and  from  the 
said  7th  day  September,  in  the  year  aforesaid,  until  the  8th  day  of 
September,  in  the  year  aforesaid,  at  the  houses  of  one  Moses 
Slaughter,  in  the  County  aforesaid,  did  languish,  and  languishing 
did  live,  on  which  said  8th  day  of  September,  in  the  year  afore- 
said, about  the  hour  of  nine  o'clock  in  the  nioniing;  he,  the  said 
William  Slaughter,  at  the  house  of  said  Moses  Slaughter,  in  the 
County  aforesaid,  of  the  mortal  wound  aforesaid,  died. 

And  the  Jurors  aforesaid,. on  their  oaths  aforesaid,  do  say,  that 
the  said  Manuel  Studstiil  and*the  said  Jonathan  Studstiil,  on  the 
said  7th  day  of  September,  in  the  year  aforesaid,  in  the  County 
and  State  aforesaid,  then  and  there  feloniously,  wilfully,  unlaw- 
fully, and  of  their  malice  aforethought,  were  present,  aidini 
helping,  abetting,  comforting,' assisting  and  maintaining  thoMaid 
Samuel  Mattox  in  the  felony  and  murder  aforesaidyjrfmanner 
and  form  aforesaid,  to  do  and  commit,  contrary ^/fij  the  laws  of 
said  State,"  &c. 

At  the  December  Term,-1848,  the  case  being  called  for.  trial, 
the  defendants  severed.  'The  case  against  Majhuel  Studstiil  being 
called,  an  issue  was  joined  upon  a  plea  filedrOf  autr^ois  acquit j  a 
Jury  impanneled  and  a  verdict  rendere^Hn  favor  of  the  State. 
After  the  verdict,  and  before  .Manuel  vStudslill  was  tried,  the 
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State's  attorney  moved  to  put  Jonathan  Studstill  on  his  trial,  to 
>vbich  motion  counsel  for  Jonathan  Studstill  objected,  on  the 
ground  that  the  State  had  elected  to  try  the  other  defendant  first, 
by  joinin<^  issue  on  the  pica,  and  had  no  right  to  place  this  de- 
fendant on  his  trial  until  the  other  issue  was  entirely  disposed  of. 
The  Court  overruled  the  objection,  and  defendant  exccpteiL 

The  cause  having  been  opened  and  suhmilted  to  a  Jury,  coun- 
sel for  defendant  moved  the  Court  to  instruct  the  Jurv  to  find  a 
verdict  of  **  not  guilty" — 

1st.  Because  the  indictment  does  not  charge  Samuel  Mattox, 
the  principal  in  the  first  degree,  as  being  of  the  County  of 
Lowndes. 

2d.  Because  in  this  indictmeirt  Samuel  Mattox  is  no  where 
charged  directly  with  the  offence  of  murder. 

3d,  Because  it  is  no  where  charged  in  the  indictment  that  Sam- 
uel Mattox  and  defendant  committed  the  crime  iointlv. 

4th.  Because  in- the  indictment  the  foreman  of  the  Jury  is 
named  Thomas  M.  Boston,  whereas  the  name  indorsed  on  the  in- 
dictmeat  is  Thos.  M.  Boston. 

The  Court  overruled  the  objections,  and  defendant  excepted. 
.  Counsel  for  the  State  offered  in  evidence  the  orifi^inal  indict- 
nient,  verdict  and  judgment  against  Samuel  Mattox,  to  which  de- 
fendant objected,  on  the  ground  that  it  was  r^s  inter  alios  acta, 
and  certified  copies  should  be  produced.  The  Court  admitted 
the  indictment  to  prove  the  guilt  of  the  principal  in  the  first  de- 
gree only.     To  which  decision  counsel  for  defendant  excepted. 

The  defendant  then  moved  a  continuance  oh  account  of  the  ab- 
sence of  Samuel  Spenoer,  a  practising  attorney  of  that  Court, 
but  living  in  the  State  of  Flprida,  and  who  was  at  that  time  in 
Tallahassee,  attending  as  one  of  the  Electors  of  that  State,  by 
^which  witness  he  expected  to  impeach  the  testimony  of  one  Hol- 
luliy.  who  was  subpoenaed  on  the  part  of  the  State.  Which  mo- 
tion tne  Court  overruled  on  the  ground  of  a  want  of  diligence  in 
the  defendanirin  procuring  the  testimony,  and  the  uncertaiaty  of 
Holliday'fl  bei<^  introduced  by  the  State.  To  which  decision 
defendant  except^.  '  '     * 

Holliday  was  nbt  aworn  as  a  witness  on  the  trial. 
The  State's  countfcl  offered  to  prove  by  John  Sanderson,  that 
Mattox  said  he  shot  tk^  gun  when  William  Slaughter  was  killed. 
Defendant  objected,     ^he  objection  was  •  overruled  and  (he  evi- 
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(lence  swlmitted  to  f*  fix  guilt  on  Mattox  only/— the  Court  stating 
at  the  time,  that  the  State  must  prove  by  other  evidence  defend- 
ant's participation  In  the  crimp."  To  which  decision  counsel  for 
defendant  excepted. 

.  Defendant's  counsel  offered  to  prove  that  defendant  was  a  man 
of  weak  mind — avowing,  at  the  same  time,  he  was  neither  idiot, 
lunatic  nor  insane — for  the  purpose  of  lessening  the  force  of  his 
confessions.  The  Court  rejected  the  evidence  and  defendant 
excepted.     '      '        *        .       .  V  '      - 

The  Court  charged  the  Jury,  that  "  criminal  negligence  was 
an  unlawful  act  done,  or  a  lawful  act  done  v^thout  diib  caution 
and  circumspection — in  other  words,  a  lawful  act  doi^e  carelessly 
and  negligently  of  human  life."  To  which  charge  defeipdaiH  ex- 
cepted, on  the  ground  that  ihe  Court  should  have  gone  farther, 
and  charged  that  the  result  of 'the  negligent  act  should  be  a  prob- 
able consequence  of  the  act,  and  that  if  the  result  was  beyond 
the  range  of  probabilities,  it  reduced  the  crime  to  voluntary  man- 
slaughter,  to  which  therd  can  be  neither  accessary  before  the  fact, 
nor  principal  in  the  second  degree.^ 

The  Court  charged  the  Jury,  tliat  if  Mrs.  Bailey  had  sworn  to 
the  truth,  the  defendant  was  guilty.  To .  this  charge  defendant 
excepted. 

Upon  the  trial,  jhe  following  testimony  was  submitted  to  tlie 
Jury  upon  the  part  of  the  State : 

Moses  Slaughter,  the  father  of  deceased,  sent  his  son  into  the 
woods  on  horseback ;  when  he  next  saw  him  he  wafi  in  the  house, 
wounded  in  the  head.  This  was  about  dark.  He  died  the  next 
morning  and  w£(s  buried^  In  a  few  days  thereafter,  he  saw  him 
disinterred,  and  a  bullet  extracted  from  the  left  side  of  his.  head 
by  Dr.  Briggs — ^there  was  no  stick  in  his  head.  •  The  boy  was 
about  fifteen  years  of  age.  No  bad  feeling  between 
and  prisoner.  There  was  some  bad  feeling  between  witn 
prisoner. 

Samuel  Slaughter,  the  brother  of  deceased,  \y0lR  to  meet  him 
at  the  ford  of  the  creek  .on  the  day  he  was  w(iunded.  Fifteen 
minutes  before  he  reached  the  spot  he  heard  iftgun  fired.  Found 
^deceased  lying  on  his  hands  and  knees,  woij^ded  in  the  left  side 
of  the  head,  and  Samuel  Mattox,  Jonath|^ift4Studstil]  and  Manuel 
Studstill  with  him.  Neither  of  them  toyAed  deceased  after  wit- 
ness came  up.    Two  or  three  days  aft^  deceased  was  wounded, 
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Samael  Mattox  came  to  Moses  Slaughter's  house  and  told  liim 
and  witness  that  he  shot  the  gun  in  the  direction  of  the  creek, 
'where  witness  found  the  three  with  his  brother  at  the  time  be  was 
\vounded.  Prisoner  said  the  horse  had  thrown  deceased  and 
jumped  on  him  and  kicked  him.  Prisoner  told  witness  he  had 
better  go  and  get  a  cart  and  carry  his  brother  home,  which  wit- 
ness did.  When  the  head  was  washed  he  saw  a  hole  in  his  head. 
Witness  afterwards  saw  the  ballet  taken  out  of  this  hole,  wliich 
prisoner  paid  was  made  by  a  snag  on  which  the  horse  threw 
him,  when  Mattox  fired  across  the  creek.  There  was  no  ill  fettl- 
ing between  Mattox  and  deceased. 

Dr.  Bi'iggs  was  called  upon  to  make  a  post  mortem  examina- 
tion, after  the  deceased  was  disinterred ;  believed  he  died  from 
the  wound  in  his  head,  by  a  bullet  fVora  a  rifle  gun.  The  brain 
WBd  liquid,  so  that  he  could  not  fell  to  what  distance  the  ball  pen- 
etrated. Saw  no  traces  of  a  stick  in  the  wound.  There  was  a 
stick  in  the  coffin,  which  went  easily  into  the  fracture.  The  post 
mortem  examination  took  place  some  time  in  Septembei*,  1S43. 

John  C  Sanderson  saw  the  deceased  soon  afler  the  wound  was 
received,  at  the  creek.  When  he  approached,  he  saw  a  stick  in 
the  wound  and  moving  with  the  pulsations  of  the  brain.  The 
boy  was  then  alive.  Witness  took  hold  of  it  and  pulled  it  out. 
Prisoner  picked  up  the  boy's  hat,  which  had  a  hole  in  it.  When 
Mrs.  Slaughter  came  up  with  the  cart,  witness  gave*  her  the  stick, 
and  piisoner  told  her  that  snag  or  stick  had  proved  her  son's 
death*  The  bullet  was  taken  from  the  same  hole  witness  pulled 
the  stick  out  of.  Prisoner  told  witness  the  next  day,  that  he  wa» 
positive  that  what  he  had  told  Mrs.  Slaughter  about  the  snag'* 
causing  the  boy's  death  was  true.  Witness  asked  prisoner  to  go 
with  himf  but  he  said  he  had  to  go  to  Samuel  Mattox's,  for  Manuel 
Studstill's  gnn,  which  he  had  lefk  there. 

R9d%fil  Bailey  was  the  wife  of  Samuel  Mattox  at  the  time  the 
shooting'tOok  place,  and  was  present  when  deceased  came  riding 
a  horse  up  to  Ibs^  creeki  and  then  stopped.  Jonathan  Studslill, 
Manuel  Studstill  ind  Mattox  were  together  when  the  boy  came 
to  the  creek.  Manli^l  Studstill  gave  Mattox  the  gun,  and  both  the 
prisoner  and  Manuel  told  Mattox  to  shoot.  Both  said  the  old  gun 
wouldn't  hit  a  boy  fifteen  steps.  Witness  told  them  if  it  would 
not  bit  a  house  fifteen  steps,  not  to  shoot.  They  were  all  in  a 
laugh.     The  gun  fired  a^  the  boy  fell.     She  did  not  see  the 
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wound  that  day.  Deceased  was  tw.u  hundred!  yards  from. Matto^c 
when  he«hot.  No  one  else  was  present.  They  were  in  a  field 
where  she  went  to  milk  her  cows.  The  Studdtills  and  Mattox 
drove  up  the  calves.  Witness  was  in  ten  or  twelve  feet  when 
thp  conversation  took  place.  Does  not  know,  whether  Mattox 
took  aim  or  fired  at  random..  After  the  boy  fell,  Mattox  and  the 
two  Studstills  went  to  him.  Manuel  returned.  Wl^ess  did  not 
stay  more  than  a  quarter  of  an  houn  ^ 

EVIDENCE  FOR  THE  TRISaNER. 

Manuel  Studstill  was  present  at  the  shooting  of  William  Slaugh- 
ter. The  prisoner  had  nothing  to  do  with  it  as  witness  knows  of. 
If  prisoner  told  Mattox  to  shoqt,  witness  did  not  hear  him.  Wit- 
ness was  forty  or  fifty  fefet  from  prisoner  ^.nd  Mattox,  Mi\s\  Mat- 
tox {Mtb.  Bailey)  was  about  half^he  distance.  Prisoner  was 
some  fifteen  feet  from  Mattox  when  he  shot.  Witness  did  not 
hand  Mattox  the  gun.  He  did  not  hear  prisoner  tell  Mattox  the 
gun  would  not  hit  a  boy  fifteen  steps.  If  Mrtf.  Mattox  told  Mat- 
tox not  to  shoot,  he  did  not  hear  her,  After  the  boy  fell,  witness 
went  with  Mattox  and  prisoner  to  where  the  boj^  was.  He  af- 
terwards returned  and  went  with  Mrs.  Mattox  to  the  house.  The 
gun  was  leaning  against  a  stump  or  tree.  Mattox  took  it  up  and 
shot.  Saw  a  stick  in  thp  boy's  .head  when  witness  and  Sander- 
son went  back  to  where  the  boy  was,  and  not  before.  Does  not 
know,  how  it  got  there.  As  the  jg\in  fiued  he  saw  Mattox  rise  as 
if  from  behind  a  log  heap. 

There  was  some  attempt  to  impeach  the  evidence  of  Mrs. 
Bailey,  and,  also,  of  Manuel  Studstill,  but  there  was  notjiing  in 
the  bill  of  exceptions  showing  the  extent  or  effect  of  it. 

In  the  Supreme  Court,  error  was  assigned  upon  the  several  ex- 
ceptions before  taken. 

C.  B.  Cole,  for  plaintiff  in  error,  contended— 

1.  The  evidence  makes  out  a  case  only  of  mw^mntary  man- 
slaughter ajgainst  Samuel  Mattox.  Roscoe's  £i,  630,  ^653,  659. 
And  in  this  offence  there x;an  be  no  principal^nn  Uie  second  de- 
gree. 

2.  The  record  of  the  conviction  of  Mat^  was  flot  conclusive 
evidence  of  his  guilt,  but  the  State  musUI&ow  that  fact  by  other 
evidence.     10  Pick.  477. 
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•3.  Tlie  indictment  is  defective,  because  it  no  where  charges 
Samuel  !Mattox  tvith  the  offence  of  murder,  and  does  not  chariro 
Mattox  and  defendants  jointly  with  the  murder.  7  Blackf.  23. 
2  Haw/;.  224.     2  Hales,  187.     1  Russell,  548  awf^  wo^e^,  a^r?,  563. 

Rockwell  and  Sol.  Gen.  Hansell,  for  the  State. 

« 

ZJy  //w  Court. — Lumpkin,  J.  delivering  the  opinion. 

Tlier^  are  numerous  points  in  this  case,  femd,  involving  as  they 
do  the  life  or  death  of  a  fellow-creature,  they  are  entitled  to  the 
jnoai  careful  and  patient  exaniinatiori. 

{!.]  Manuel  StudstiU  and  Jonathan  Studstill  were  jointly  in- 
dicted as  principals,  in  tb^  second  degree,  in  the  County  of 
Lowndes,  for  the  murder  of  one  William  Slaughter.  At  the  last 
December  Term  of  the  Superior  Court,  the  case  against  Manuel 
Studsiili  was  called,  when  counsel  for  the  defendant  stated,  that 
there  was  a  pielirainary  plea  of  autrefois  acquit  to  be  first  dispos- 
ed of,  before  the  paity  Wcls  prepared  to  announce  himself  ready 
fl>r  trial  on  the  merits.  Accordingly,  issue  was  joined,  a  Jury 
impanneled,  when  a  verdict  was  rendered  in  favor  of  the  State ; 
whereupon,  and  before  aYiy  farther  proceedings  were  had  against 
Manuel  Studstill,  the  Solicitor  General  proposed  to  put  Jonathan 
Studstill  on  his  trial.  To  which  ho  objected,  on  the  grounds  that 
the  defendants  having  severed,  and  the  State  having  elected  to 
proceed  first  against  Ma?iuel  Studstill,  it  couR  i»ot  suspend  the 
prosecution  against  hint,  but  must  go  through  with  it.  This  ob- 
jecliou  was  overruled,  and  the  prisoner  wascompelled  to  announce 
whether  or  nop  lie  was  ready  for  trial ;  and  this  is  the  first  error 
comp^'ned  of  in  the  bill  of  exceptions. 

It  will  be  perceived,  that  Manuel  Studstill  cau-tiously  abstained 
from  announcing  himself-  ready  for  trial  on  the  merits  of  the  in* 
dictmcnf,  but  instead  thereof,  he  pleaded  a  former  acquittal  in 
bar  of  the  phasecution.  No  step  was  taken,  therefore,  in  the 
main  trial.  All  that  was  done  was  merely  to  remove  an  obstacle 
out  of  the  way.  After  this,  the  case,  stood  as  though  it  had  never 
been  called.  Concede,  however,  that  the  practice  was  irregular, 
has  the  defendant  been  prejudiced  by  it  ?  He  could  not  possibly 
have  been  injured,  and  be  may  have  been  benefited  by  the  course 
pursued.     The  record  #howsthat  Manuel  Studstill  was  introduc- 
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ed  as  a  witness  by  JondtJiah  Sludstill ;  whereas**  had  ikfawoeZ  Stud- 
still  been  first  tried  and  convicted;  he  wx)u?d  thereby  have  been 
rendered  incompetent  to  testify.     1  Grcenlf,  Ev,  417  io  424.    . 

[2.]  The  defendant  proposed  to  continue  the  c^e  on  account 
of  the  absence  of  one  Samuel  Spencer,  by  whom  he  expected  to 
prove  that  William  Holliday,  ^vho  was  subpcBnaed  as  a  witness 
on  the  part  of  the  State,  to  testify  to  a  conversation  between  de-- 
fen^ant  and  Samuel  Mattox,  'in  which  defendatit  confeteed  his 
guilty  admitted  to  Spence^  that  he,  (Holliday,)  at  the  tin*  o£  the 
alleged  conversation,  "was  beastly  drunk,  and  by  reasoiK  thereof 
utterly  incapable  of  understanding  any  thing.  The  Cou^  refus- 
ed to  grant  the  continuance' \ind  this  decision  is- excepted  to. 

Had  Holliday  been,  cfffercd,  during  thd  progress'of  the  trial,  in 
suppott  of  the  prosecution,  we  should  hold  that  the  Court  erred, 
in  not  aMowing  the  motion-^ue  diligeiice  having  been  shown  to 
procure  the  attendance  of,  Spencer.  JBut  the  presiding  Judgd 
certifies  that  Holliday  was  not,  in  fact,  syrorq.  '  Consequently,  tha 
necessity  foi*  the  presence  of  Spencer  was  ob<iriated.  .*  H^d  *tbe 
State  agreed,  in  the  first  instance,  to  dispense  with  the  testimony 
of  Holliday,  the  application  for  pcfstponem'ent  would  hate  been 
unavailing.  The  failure  to  introduce  him  ans)vefs  the  sam^  pur- 
pose.    It  cures  th^  error.  • 

[3.]  The. Solicitor  General  .ofiered  in  evidfence,  the  origin^  in- 
dictment, verdict  and  judgment  against  Samuel  Mattox,  the  pnn- 
cipal  in  the  first  degree,  to  which  the  defendant  objected  on  two 
grounds  :  1st.  That  codified  copies  alone  were  admissible ;  and  ' 
2dly,  Because  th^  record  was  between  difierent  parties,  to  wit : 
the  State  of  Georgia  and'Samtfel  Mattox.  .  These  objections  were- 
overruled*  and  the  prisoner  excepted.     > 

Thfe^State  offered  Capt.  Sanderson,. to  prove  tjie  acknowledg-  * 
ments  of  Mattox,  the  principal  in  the  ^rst  dbgi-ee,  that  he  (Mat-  * 
tox)  shot  the  gun  when  .William  Slaughter  was  killed.  Thktes^ 
timonywas  objected  to  by  tlie  defendant,  W  the  qomrA  that 
Mattox  wias  not  upon  his  trial,  aqd  that  Ito  could  n^rbe  'criminat- 
ed by  the  confessions  of  a  third  person.  The  ^/ridence  w§a  re- 
ceived by  the  Court,  and  the  prisoner  except 

In  order  to  avoid  repotitionj  I  have  found  lAlpnvenient  to  con- 
solidate these  two  grounds.  -They  depend  cuvHie  same  prit^ciple. 

I  would  remark  merely,  in  relation  to  one  of  ther  points, 
that  original  documents,  such  as  bDls,  anivrers,-  declarations;  de- 
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crees,  verdicts,  &c;  are  always  admitted  to  estahlibh  a  fact  in  the 
satue  Court  where  the  proceeding  was  had ;  especially  where 
they  are  in  paper^  viz  :  before  enrolment.  Copies  are  at  best 
but  secondary  proof,  and  exemplifications  of  judicial  proceedings 
are  admixted  only  from  convenience  and  the  necessity  of  the 
case.  In  some  instances  the  originals  are  still  exacted,  as  in  an 
rnJictment  for  perjury,  in  a  bill  or  answer;  also,  on  trials  for  for- 
gery.    ,  .  : 

As  td  the  main  question,  that  is,  -how  far  the  record  of  the  con- 
victionof  Samuel  Mattox,  the  principal  in  the ^r^^  degree,  and  his 
confesaions  as  to  his  own  guilt  are  admissiljle,  it  is  one  not  without 
difficulty.  It  is  very  desirable,  if  practicable,  to  define  and  apply 
some  definite  rule  in  such  cases.  It  obviously  will  not  do  to  hold, 
on  the  one  hand,  that  as  against  the  accessory  and  principal  in  the 
second  degree,  it  is  entirely  res  inter  alios  acta,  and  no  proof 
whatever  of  the  guilt  of  the.  principal;  and  that  the  >vljole  ques- 
tion of  the  principal's  guilt  is  just  as  open  as  though  there  had 
been  no  previous  trial:  NeiUiftr,  on  the  other  hand,  will  it  do  to  , 
maintain,  that  this  record  is  conclusive  evidence  of  the  principal's 
guilt.  In  the  case  of  principal  and  surety  in  civil  contracts,  the 
doctrine  is>now  well  settled,  that  a  verdict  and  judgment  against 
tbc  A>rmer,  is  only  prima  facie  evidence  against  the  latter.  It 
would  be  strange  if,  in  criminal  cases,  the  accessory  or  principal 
in  the  second  degi-ee,  jvere  not  permitted  to  show  that  tlie  olTence 
alleged  to  have  been  committed  did  not  amount  to  felony,  or  not 
that  species  of  felony  with  which  tlje  principal  was  charged ;  as 
for  example,  in  the  case  before  us,  that  tlio  homicide  was  man- 
slaughter and  not  murder ;  or,  lastly,  that  the  principal  himself 
was  manifestly  innocent. 

[4.]  We  apprehend  this  to  be  the  correct-  doctrine,  that  the 
record  is  conclusive  evidence  of  the  conviction  of  the  |)rincipal ; 
th^  it  is  prima  facie  evidence  of  his  guilt,  VLiai  that  the  burthen  of 
proot  Wthcreby  cast  upon  the  accessary  or  principal  in  the  sec- 
ond degree,  to  establish  his  innocence  by  some  new  and  incon- 
testible  evidenfcp ;  .as  that,  in  the  present  case,  there  was  no  mur- 
der, or  that  Samuel  Mattox  was  elsewhere,  or  in  a  condition,  from 
disease  or  some  other  cause,  th^t  rendered  it  imjjossible  for  him 
to  have  perpetrated,  the  crime. 

[o.]  And  we  are  oC  the  opinion,  tliat  the  confessions  of  Samuel 
Matter  as  to  his  ow6  guilt,  were  .rightly  admitted  to  inculpate 
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him,  though  ndt  to  implicate  others ;  and  the  Court  very  properly 
discriminated  as  to  the  object  for  whicli  this  proof  was  allowed. 

In  South  Carolina,  in  the  State  vs,  Sims,  (2  BaUei/s  Rej),  20,) 
tho-  Court  held,. that  the  record  of  the  oonviction'^of  a  slave  be- 
fore  a  Court  of  Magistrates  and  Freeholders,  as  prhicipal  in  the 
felony,  might  be  given  In  evidence  on  the  trial  of  an  indictment 
against  a  ffee  white  man  as  accessory  before  the  fact,  mid  that  the 
confessions  of  the  slave  of  his  owti  guilt  as  principal,  werk  admis- 
sible in  evidence  on  the  trial  of  a  free  white  man  as  acceslory  be- 
fore  the  fact.  •  ♦  -% ,     - 

•  •  • 

Whether,  under  our  Statute,  which  render^  &laT>B  testinigny  in- 
competent  against  a. free  white  citizen,  those  propositions  be 
maintainable,  we  forbear  to  express  any  opinion.  As  betwoen 
free  white  persons^  however,  the  authorities,  all  agi'ee,  and  wo  ' 
think  the  position  incontrovertible,  that  tlie  record  of  the-con^ 
viction  of  thfe  principal  is  evidence  against  the^accessory,  subject 
to  be  rebutted  by  showing;  satisfactorily,  that  the  principtil  was 
not  guilty;  and  if  the  prisoner  may,  in.his  defence,  resort  lo  pa- 
rol testimony  to  establish  that,  notwithstanding  th'e  record,  tho 
crime  was  not,  in  fact,  committed,  or  that  his  principal  was  inno-  \ 
cent,  it  follows,  necessarily,  Ihal  it  may  be  offered  on  the  part  of 
the  prosecution  to  show  his  guilt ;  and  nothing  cdn  be  better  for 
this  purpose  than  the  free  and  voluntary  confessions  of  the  party. 

f6.}  John  C.  Sanderson;  was  offered  as  a»witness  in  defence  of 
tKe  accused,  to  prove  that  tho  prisoner  was  a  man  of  weak  mind, 
although  it  was  admitted  that  he  was  neither  idiot,  lunatic  nor  in- 
sane ;  the  object  of  the  proof  being,  to  weaken  the  force  of  his  con- 
fessions. The  Court  rejected  the  evidence,  and  this  decision  is 
excepted  to. 

All  persons  arc  considered  by  our  Code  capable  of  committing 
crime,  who  are  neither  idiot,  lunatic,  nor  insane,  and  who  hav^  ^^ 
arrived  at  the^age  of  fourteen  years,  and  befoi-e  that  age,  if.tlJey 
know  the  distinction  between  good  and  evil ;  and  ifcjI^Kble  of 
committing  crime,  they  are  liable  to  be  convicted  imfe  their  own 
confession.  We  cannot,  therefore,  recogoizejA'e  distinction 
which  is^sought  to  be  ingrafted  on  the  law.  It  ybuld  lead  to  end- 
less metaphysicalj[discussions  on  the  philosophjrof  thd^^ind.  Be- 
sides, experience  teaches'  that,  in  point  of  ^^mi  the  cunning  and 
crafty  are  piuch  more  likely  to  conceal  qpd  misrepresent  the 
truth,  than  those  who  are  less  gifted.   •  It  ik  the  ti^te  observatv^n 
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of  all  travelers,  lliat  if  you  wish  to  learn  the  truth  witli  respect 
to  the  health  of  a  country,  you  must  interrogate  the  children  and 
Bervants  about  riie  matter. 

Mrs.  Bailey,  a  witness  for  the  State,  swore  on  the  trial,  that  she 
had  never  conversed  with  one  Samuel  Spencer  on  the  Huhject  of 
the  niurdcr.r  The  defendant  offered  John  J.  Underwood  to  testi- 
fy that,  at  tfie  request  of  Spender,  he  prepared  an  affidavit  for 
Mrs.  Bailey,  which  she  qualifted  to,  without  alteration,  for  the  pur- 
pose of  Attacking  her  credihility.  The  Court,  q^  we  think,  very 
prcperW  rejected  this  testimony.  Fifty  persons,  who  liad  seen 
and  talked  with  Mrs.  Bailey  concerning  the  transaction,  might, 
any  one  of  them,  have  communicated  to  Spencer  what  she  knew 
or  said  about  it,  and  thus  have  enabled  him  to  have  her  oath 
drawn  up,  without  any.  personal  interview  between  deponent  and 
himself. 

[7.]  The  Court  charged  the  Jury-that  criminal  negligence  was 
an  unlawful  act  done,  or  a  lawful  act  done  without  due  caution 
and  circumspection  ;  in  other  words,  a  lawful  act  done  carelcnsly 
and  negligently  of  human  life.  And  to  the  instruction  thus  given, 
the  defendant -excepted,  upon  the  ground  that  the  Court  sJiould 
^ave  gone  furtlier,  and  charged  that  the  result  of  the  negligent 
act  should  be  a  probable  consequence  of  the  act ;  and  that,  if  tho 
result  was  beyond  the  range  of  probability,  it  reduced  the  crime 
to  involuntaiy  manslaughter,  to  which  there  could  be  neither  ac- 
cessory before  the  fact,  nor  principal  in  the  second  degi-ee. 

If  the  charge  as  given,  or  as  it  is  contended  it  should  have  been 
given,  was  applicable  to  the  facts  as  proven,  it  might,  perhaps,  bo 
sufficient  to  say  that  it  is  no  just  cause  of  complaint  that  the  in- 
structions are  too  general,  provided  they  are  right.  But  the  evi- 
dence shows  that  Mattox  shot  at  the  boy;  negligence,  therefore, 
has  nothing  to  do  with  the  matter.  Nor  cAn  we  sanction  the  po- 
sitiOD  assumed  by  counsel,  that,  owing  to  the  distance,  it  was  im- 
probable, that  the  ball  wou^d  reach  its  object;  and  that,  conse- 
quently, the  killing  is  reduced  to  involuntary  manslaughter.  Can 
he  who  takes  deliberate  aim  at  another  with  a  rifle,  and  kills  him, 
be  said  not  to  havB  intended  it  ?  We  think  not.  He  might,  it  is 
true,. suppose  the  chances  to  be  against  it;  still  he  puts  forth  all 
bis  skill  to  reach  th^  mark,  and  he  succeeds.  It  is  enough,  as  the 
act  itself  was  unlawful,  if  the  killing  was  the^gggj]^  consequence 
of  the  act.     To  hold  otberwise,  would  be  to  trifle  with  human  life. 
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[8.]  The  Court  charged  the  Jury  that  if  Mrs.  Sailey  had  awom 

to  the  tj-uch,  the  defendant  was  guilty ;  and  the  prisoner  com- 

^plaius  of  this,  misdirectiofi.     What  was  the  testimony  of  Rachel 

Bailey  ]     That  slie  was  ptesent  when  William  Slaughter  was 

•  shot — that  he  i-ode  to  the  creek  and  stopped.  The  two  Stud- 
stills  and  Mattox  were  together  at  the  time.  Jonathan ^^tudstiU,  the 
defendant,  hallooed  at  the  lad,  and  bade  him  go  on  or  come  back. 
Manuel  Siudstrll  gave  Mattox.the  gun,  and  both  he  and  Jonathan 
told  Maltox  to  shoot.  They  both  said  the  pld  gUn'  woaldAigt  hit  a 
beef  fifteen  steps.  Witness  told  them  if  itM'ould  not  hit  ah^fi/ase  that 
distance,  not  to  shoot.  Xbey  WQre  all  in* a  laugli.  The  g&fy  fired, 
and  the  boj  fell.  The  distance  was  upward*  of  two  hundred 
yards. 

It  will  be  recollected  that  this  witness  was  formerly  the  wife  of 
Mattox,  who  perpetrated  the  doedr.     She  would  -naturally,  thero* 
fbre,  represent  the  transaction  in  the  most  favorable  light.     Sire 
does  not  remember  whether  tlie  gun  was  fired  with  a  rest ;  yet  • 
•Manuel  Studstill  sw^ears  ths^t  it  was.     She  knows  nothing  of  their* 
-thrusting  the  pine*knot  into  the  skull  to  conceal  the  bullet,  while 
the  unfortunate  and  unoffending  boy  was  'still  alive^— of  the  mis- 
representation which  they  made  to  his  miserable  parents,  as  to 
the  cause*  of  his  death— of  the  enmity  existing  between  one  of 
the  parties  and  the  elder  Slaughter,  tHe  father  of  the  boy,  &e. 
I3ut  take  the  affair  ais  narrated  by  her,  and  what  is  there  to  nfiti- 
gate  the  offence  from. murder  to  manslaughter]     It  is  not  pre- 
tended to  be  voluntary  manslaligtiter.     It  is  insisted  that  itiis  at 
inos6  bat .  involuntary  manslaughter. .  ^  Let  us  investigate  this 
j)oint..  .  .       ■  .  ' 

Involuntary  manslaughter  consists  in  the  killing  a  human  being, 
'without  any  intention  to  do  so,  but  in  the  commission  of  an  un- 
lawful act,  or  a  lawful  act,  which  probably  might  prpducesuch  a       y 
consequence  in  an  unlawful  manner.     It  cannot,  surely,  be  gpa^©^  ^ 
ly  argued,  that  to  send  a  bullet  wilfully- into  the  brain  o&i^eace- 
able  youth,  is  a  latrful  act  I     I  dismiss  then,  with^GFcorament, 
tbis  branch  of' the  definition.    If  it  be  involuntaf^manslaughter,* 
at  all,  it  was  in  the  commission  of  an  unlawful  atti  'And  the  Code 
•expiessly  declares,  that  where  such  involuntal^  killing  shall  hap-  .     . 
pen  in  tiie  commission  of  an  unlawful  act^iirkich,  in  its  conse- 
<|uences,  naturally  tends  to  destroy  the  life  &f '  a  human  being,  the 

*  cffrnce  shall  be  deemed  and  adjudged  to  ie  vardcr,     Frince,  623. 

{' 
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I  repeat  the  .question,  then,  does  not  the  (Vmchargc  of  a  ritla^ 
loaded  with  ball,  with  delibepate  aim  at  another,  even  at  tlie  di.s- 
tancc  of  two  hnndred  yards  and  upwards,  naturally  tend  to  de- 
stroy lile  ?  Let  the  fatal  result  of  thi.^  wanton'  deed  of  iTiercile.-fi 
cruelty  furnish  the'  aiiawci'.  And  this  is  the  view  of  the  ca.^e 
which  should  have  been  submitted,  to  the  Jury.  And  we  believe, 
with  the  presiding  Judge,  that  if  Mrs.  Bailey  swore  to  the  truth — ; 
and  the  only  doubt  ia.that  she  may  have  sup])res.sed  a  pa't  of  if^ 
on  accotUnt  of  her  peculiar  relation  to  the  parties— that  Jonathan 
Studstill  was  guilty,  as  a  principal  in  the  second  degree,  of  being 
present,  and  aiding  and  abetting  the  fact  to  be  done. 

AVe  iiavc  re3er\'ed  to  the  last  the  4th  exception  on  the  record, 
.  Beibre  any  evidence  was, submitted,  the  defendant  moved  tho 
Court  to  instract:.  the  Jury  to  find  a  verdict  of  not  guilty^  on  tho 
ibllowing  gioundd;-  • 

1st.  Because  the  indictment  does  not  charge  Samuel  Mattoxr 
the. principal  in.  the  Jirst  degree,  as  being  of  the  County  of 
Lowndes.  ,•       ' 

2d.  Because  in  the  indictment,  Samuel  Mattox,  the  principal  in 
the  first  degree,'  is  ho  where  directly  charged  with  the  Offence  of  • 
murder. 

3d.  Because  it  is  no  where  charge<l  in  the  indictment,  that  Sam^* 
•  uel  Mattox  ahd  the  defendairt  conrmitted  the  crime  jointly. 

4th.  Because  there  is  a  variance  between  the  name  of  the  fore- 
man  of  the  Grand  Jury,  in  the  inside  and  on  the  back  ^of  the  bill 
of  indictment. 

The  1st,  3d  and  4th  of  these   grounds  aro  easily  disposed^  oC 

[9.]  The  Constitution  of  the  State  of  Georgia  requires  that  all 
crimes  sliould  be  prosecuted  in  the  County  where  they  are  corn- 
mi  tted.  The  residence  of  the  defendant  is  wholly  imrriaterial  as 
to  fixing  the  venue.  It  need  not  be  charged  that  he  live  in  any 
panicular  County.  It  is  sufficient  if  xhf^  offence  is  stated  to  have 
been  committed  in  the  County  where  it  is  prosecuted.  It  ia.thia 
which  gives  "Jurisdiction  to  the  Court.  And  this  is  distinctly  done* 
in  this  indictment.  '  '  •  * 

The  indictment,  after  charging '  Samuel  Mattox  with  the 
mur  JCFf  alleges  that  Jonathan  Studstill,  at  the  time  and  place  of 
the  mBrder,  "  wafc  feloniously,  wilfully,  unlawfully,  and  of 
bis  malice  aforethought,  presisnt,  aiding,  helping,  abetting,  com- 
forting, assisting  and  maintaining  the  said  Samuel  Mattox  in  tho 
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<elony  aud  murder  aforesaid,  in  manner  and  form  aforesaid,  to-do 
and  commit.-*  It  is  clearly  charged  that  Samuel  Mattox  and  the 
defendant  committed  the  bfTence  jointly. 

■  [10.]  In  the  body  of  the  bill  of  indictment,  the  fojteman's  name' 
who  found  it  ia  written  in  full,  •*  Thomas  ill.  Bostout*  when  on 
the  back  it  ia  indorsed,  with  the  usual  abbreviadions,  "  Thos,  M. 
Boston"     The  variaficc,  WJ& think,  is  immaterial. 

[11.]  "fhe  2d  specification  undgr  the  4th  liead,  nantely,  that 
Samuel  Mattox  Js  no  where  charged,  dh'ectly,  in  the  indJfctmerlt, 
with  the  offence  of  murder^  is  dcserviirg  o£  the  ^most  matjire  re- 
flection and  consideration.  '  v 

We  believe  that  this  objection  woulR  be  fatal  at  Common  taw ; 
for  it  is  well  settled"  by  the  standard  Writers  on  Criminal  Law, 
that  in  addition  to# the  description  iof  ithe  offence  in'  the  body  of 
the  indictment,  there  must  be  an  expfess*  allegatioii  in  the  condu- 
siofi,  that  the  priRcipal  feloniously  murdered  the  deceased— thd    . 
word  murder  being  considered  a  term  of  art  which  cannot  be  sup^ 
plied  by  any  other*    Long*8  case^'5  Coke,  2^5.  1  ChiHif^s^Qrim.  L.  ■ 
239  to  244,  4  Black,  Com.  30G  to  309.  5  Bac/Abh  554.  Dyer,  304.  \ 
No  paraphrases  or  circumlocution  whatsoever,  says  Hawkiris,  will 
supply  these  woixls  of  'art,  which  the  law  ha»  appropriated  ibr 
the  descriptioD  of  the  ofi^ce ;  as  mwdravit  in  an  indictment  for 
murder;  Icpit  m  an  indictment- for  larceny j    mayhemiaint  in  -an 
indictment  for  mayhem^  fdonice  in  an  indictment  for  any  felony 
whatever,  &c.   .  2.  Hawkins*  PL  Cr.  224..  • '  / 

Indeed  this  doctrine  is  not  controverted  by  the  State's  counsel; 
but  it  is  argued  that  whil&this  is  .the  ruje  in  an  indictment  against 
ihe- principal  in  the  first  degree,  it  does  not*  obtain  in  an  indict- 
naont  against  an  accessory  or  principal  in  the*  second  degree.  No 
authority  has' been  read  in  support  of  this  distinction,  «nd  it  wotild 
seotn  to  us  not  warranted  by  principle.  The  precedents  in  CkUitt 
and .  other  works  on  Criitiinal  Pleading,  do  not  sustain  it.  /Sro^  ' 
3  duty's  Crim,  L,  763,  et  passim.  The  indictment  loi^  be- 
quashed,  therefore,  unless  there  be  some  provision  vfHi^  Penal 
Code  which  will  save  it.  ^  ^ 

The  first  section  of  the  14th  division  declare^  that  "«very  in- 
dictment or  accusation- of  the  Grand  Jury  shaJTbe  deemed  suifi- 
oiently  technical  and  correct,  which  states  theUTence  in  the  terms 
and  language  of  the  Co<Je,  or  so  plainly  thit  the   nature  of  the  , 
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offence  charged  tnay  "be  easily  understood  by  tlie  Jury."  Prince^ 
658. 

This  provision  was  obviously  intended  to  sweep  away  all  tech- 
nical exceptions  to  indictments ;  and  such  is  the  character  of  the 
one  under  discussion.  It  is  so  denominated  in  the  books.  The 
Supreme  Q)urt  of  Indiana,  in  Dias  vs,  Tlic  State^  7  Blackf,  R, 
20,  call  it  a  ^*  technical  allegation^  And  while,  under  the  Com- 
mon LaK,  they  very  properly  hold  that  it  is  indispensable  to  the 
indictment,  yet  they  use  this  language :  ''  The  law  is  well  settled, 
whether  wisely  or  otherwise  wo  need  not  stop  to  inquire,  that 
such  description  of  the  offence  in  the  body  of  the  indictment  is 
not  safficient  in  a  charge  of  murder." 

Can  we,  then,  give  effect  to  our  own  Code,  and  sustain  this  ob- 
jection ?  By  reference  to  the  definition  of  murder,  it  will  be 
found  that  the  offence  is  stated  in  the  very  terms  and  language  of 
the  Code.  But  were  it  otherwise,  is  it  not  stated  so  plainly  that  the 
nature  of  the  ofience  charged .  may  be  easily  understood  by  the 
Jury  ?  Afler  charging  the  defendant  with  the  offence  for  which 
he  is  prosecuted,  as  is  usual  in  the  beginning  of  indictments,  it 
proceeds :  '*  For  that  one  Samuel  Mattox,  on  the  seventh  day  of 
September,  in  the  year  eighteen  hundred  and  forty-three,  with 
force  and  arms,  in  the  County  aforesaid,  in  and  upon  one  William 
Slaughter,  in  the  peace  o£  tlic  State  then  and  there  being,  felo- 
niously, unlawfully,  wilfully,  and  of  his  malice  aforethought,  then 
and  there  did  make  an  assault ;  and  that  he,  the  said  Samuel  Mat- 
tox, a  certain  rifle  gun,  of  the  value  of  twenty  dollars,  the  pro- 
perty of  Manuel  Studstill,  then  and  there  being  found,  the  said 
rifle  gun  then  and  there  being  charged  with  gun  powder  and  a 
leaden  bullet,  which  rifle  gun  he,  the  said  Samuel  Mattox,.  in  both 
hands  then  and  there  had  and  held  at  and  against  and  upon  him, 
the  said  William  Slaughter,  then  and  there  feloniously,  unlawfully, 
4irit^£  his  malice  aforethought,  did  discharge  and  shoot  off;  and 
that  he,  ^o  said  Samuel  Mattox,  with  the  leaden  bullet  aforesaid, 
by  force  ofHbe  gunpowder  aforesaid,  out  of  the  rifle  gun  afore- 
said, so  by  him/  the  said  Samuel  Mattox  as  aforesaid,  discharged 
and  shot  off,  him,  .\he  said  William  Slaughter,  in  and  upon  the  lefb 
aide  of  the  head  of  hini,  the  said  William  Slaughter,  then  and  there 
feloniously,  unlawfully!  wilfully,  and  of  his  malice  aforethought,  did 
strike  and  wound,  gluing  to.  the  said  William  Slaughter,  then  and 
there,  with  the  leaden^-li^ullet  aforesaid,  out  of  the  said  rifle  gun,  so 
VOL.  vii.       3  '-^ 
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aforesaid  discharged  and  shot  off,  in  and  upon  the  said  left  side  of 
the  head  of  him,  the  said  William  Slaughter,  one  mortal  wound  of 
the  hreadth  of  one  inch  and  depth  of  two  -inches«  of  which  said 
mortal  wound  he,  the  said  'William  Slaughter,  on  ^nd  from  the 
said  7th  day  September,  in  the  year  aforesaid^  until  the  8th  day  of 
Se]>tember,  in  the  year  aforesaid,  at  the  house  of!  one  Moses 
Slaughter,  in  the  County  aforesaid,  did  languish,  and  languishing 
did  Hve,  on  which  said  8th  day  of  September,  in  the  ye%r  afore* 
said,  about  the  houf  of  nine  o'clock  in  the  morning,  he, -the  said 
William  Slaughter,  at  the  house  of  the  said  Moses  Slaughter,  in  the 
County  aforesaid,  of  the  mortal  wound  -aforesaid,  died. 
„  And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that 
the  said  Manuel  Studstill  and  the  said  Jonathan  Studstill,  on  the 
said  7th  day  of  September,  in  the  year  aforesaid,  in  the  County  afoi*6^ 
said,  and  State  aforesaid,  then  and  there  feloniously,  wilfully,  and  un- 
lawfully, and  of  their  malice  aforethought,  were  present,  aiding, 
helping,  abetting,  comforting,  assisting  and"  maintaining-  the  said 
Samuel  Mattox  in  the  felony  and  murder  aforesaid,  in*  manner 
and  form  aforesaid,  to  do  and  commit,"  &c.  . 

Can  any  man  of  ordinary  understanding  listen  to  the  reading 
of  this  indictment,  and  not  comprehend  rightly  the  nature  of  the 
offence  charged  T  Not  only  would  the  Jui^  understand  the  crime 
of  murder  to  be  charged  against  Samuel  Mattox,  but  it  is  app.a- 
rent  that  no  other  offence -could  be  intended;  for  it  is  alleged 
everywhere  throughout  the  indictment,  that  the  killing  was  done 
with  mallei  aforethought^  And  it  is  this  ingredient  which  distin-. 
guishes  this  species  of  homicide  fcom  every  other. 

But  the  Code  goes  further,  and  prescribes  the  form  of  every 
indictment  or  accusation.  And  in  this  statutcM'y  form  the  identi- 
cal allegation  is  oniitted — ^the  leaving  out  of  which,  it  is  insisted, ' 
is  fatal  to  the  indictment.  After  stating  the  offence,  together^with 
the  time  and  place  ol'committing  the  same,  with  sufiBcientce^laMI^'' 
ty,  th^  is,  in  the  terms  and  language  of  the  Code,  or  so^^ainly 
that  the  offen(ie  charged  may  be  easily  understood  jbgT^e  Jury, 
the  indictment  concludes,  "  contrary  to  the  laws  of  said  State,  the 
good  order>  peace  ^nd  dignity  thereof."  The  wnplaint  is  that  it 
does  not,  as  at  Common  Law,  contain  the  rentition,  "And  the 
Jurors  aforesaid,  upon  their  oaths  aforesaid,  ^  say,  that  the  said 
Samuel  Mattox  and  the  said  Manuel  Studsufand  Jonathan  Stud- 
still, him,  the  said  William  Slaughter,  in  nwuner  and  form  afore- 
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said,  ieloniouslyy  wilfully  and  of  their  malice  aforethought,  did 
kill  and  murder/'  &c.  It  is  answer  enough  that  the  sovereign 
power  of  the  State  has  seen  fit  to  dispen^p  with  this  formality, 
and  to  declare  that  the  indictment  is  sufficiently  technical  and 
correct  without  it. 

And  we  are  thoroughly  persuaded  that  these  admirable  pro- 
visions of  pur  Penal  Code,  like  many  portions  of  our  Judiciary, 
have  not  received  that,  liberal  interpretation  of  which  they  are 
susceptible,  and  which  Was  no  doubt  intended  by  their  framers. 
The  age  is  past  for  the  civil  and  criminal  justice  of  the  country 
to  be  defeated  by  the  absence  ur  presence  of  one  or  more  "  absque 
hocsy**  "  then  and  theres"  "  viddiciu,^*  &c.  And  for  one,  I  rejoice 
to  see  edifices  built,  although  they  may  be  "  with  the  granite  of 
Littleton,  the  cement  of  Coke,  the  trowel  of  Blackstone,  and  the 
masonic  genius  of  a  hundred  Chief  Justiciaries,  and  covered  with 
the  moss  of  many  genemtions,"  swaying  beneath  the  sturdy  blows 
so  unsparingly  applied  by  the  hand  of  reform.  Why  should  the 
spirit  of  progress .  which  is  abroad  in  the  world,  and  which  is 
heaving  and  agitating  the  public  mind  in  respect  to  the  arts, 
sciences,  politics  and  religion,  halt  upon  the  vestibule  of  our 
temples  of  justice  ?  Why  not  penetrate,  fearlessly,  the  precincts 
of  the  Bar  and  the  Bench,  and  remodel  the  principles  and  prac- 
tice of  the  old  Conmion  Law,  to  accommodate  it  to  the  enlight- 
enment of  a  rapidly  advancing  civilization  1  Our  Courts  should 
co-operate  cordially  with  the  Legislature  in  building  up  a  modern- 
ized jurisprudence,  upon  the  broadest  foundations. 

And  which,  I  would  inquire,  are  Juries  most  likely  to  compre- 
hend, the  artificial  pleadings  of  the  Common  Law,  or  the  simpli- 
city allowed  by  the  Code  1  The  former  is  felt  by  lill  to  be  a  re- 
striction upon  the  attainment  of  justice  f  and  has  judt  the  excres- 
cence which  the  Assembly  designed  to  lop  off. 
'^  The  Judiciary  Act  of  1799  intended*  unquestionably,  to  abolish 
all  distiiiction  in  actions,  and  to  mcdce  every  writ  sufficient%r  tech- 
nical, wliMi  contained  a  simple  recital  of  the  material  &cts  neces- 
sary to  a  propibr  understanding  of  the  case  by  the  Jury.  And 
the  defendant's  t^nswer  was  to  be  of  the  same  character,  confes- 
sing what  was  t«^e,  denying,  what  was  otherwise,  and  altering 
anything  which  reyjuired  modification.  And  upon  the  declaration 
and  answer  thus  in^rtificially  drawn,  the  case  was  to  be  submit- 
ted.    But  this  wise  and  beneficent  system,  so  creditable  to  out 
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fathers,  was  disregarded  by*the  Couits;  and  .the  consequence  is, 
that  the  Legislature  is  now  busily  engaged,  at  each  succesdve 
session,  in  retracing  c^ir  steps,  and  bringing  us  back  to  the  pbinC 
at  which  we  ought  tp  have  started  half  a  century  ago.  Shall  we 
run  the  same  round  on  the  criminal  side  of  the  law  ?  I  trust 
not.  -  Give  to  these  provisions  their  proper  and  legitimate  con- 
6tructiph,  and  we  shall  need  no  Statute  to  simplify  indictments. 

Upon  the  whole  matter,  tte  Court  is  of « opinion,  and  3oth  de- 
cide, that  judgment.on  said  indictment  ought  not  to  be  arrested, 
which  is  ordered  to  be  certified  to  said  Superior  Court.     - 


No.  3. — Joseph  Tooke,  ex'r,  and  otliers,  plaintiffs  in  error,  vs. 

Thoma3  Harueman,  trustee,  defendant. 

»"  •  '  .  .  ♦ 

No.  4. — Bonaparte  Shivers  and  others,  plaintiffs  in  6rror>  vs, 
Timothy  Mason  and  Wi,fe  defendants. 


[1.]  In  order 'to  put  the  widow  to  her  election  lietween-the  provisions  made 
•  in  her  favor  by  the  will  of  the  testator,  and  her  legal  right  to  dpwer  in  hia 
estate,  such  testamentary  provision  in  her  favor  must  be  declared  in  exprct* 
terms,  to  be  given  in  Ueu  of  dower;  or  tbe  intention  of  the  testator  to  that 
effect,  must  be  deduced  by  cIcat  and  manifest  implication  from  the  will, 
founded  on  the  fact  that  the  claim  of  dower  would,  be  inconsistent  with  the 
will,  or  so  repugnant  to  its  provisions  as  Necessarily  to  disturb  nxiH  defeat 
them.  ' 

[2.]  The  Act  of  1839,  which  limits  the  widow's  application  for  dower  to  sev- 
en years  from  the  death  of  her  husWnd,  operates  prospectively,  and  ^t&e^ 
not  a||ply  to  cases  where  the  husband  died  before  tiro  passage  of  thpj^ctv 

[3.]  The  application  by  a  widow  for  an  assignment  of  her  dojpi0f^in  the  es- 
tate  of  her  deceased  husband,  is  not  within  the  Statute  ^TXimitations  of 
1767. 

[4.]  To  constitute  an  efuUable  bar  to  the  widow's  claim  ofldower,  by  her  acts 
and  acquiescence  in  the  provisions  of  the  will  for  hefDenefit,  so  as  to  raise 
the  presumption  that  she  had  made  her  election  to  accfct  such  testamentary 
provisions  in  lien  of  dower,  it  must  be  shown  thaj^e  was  eoamizant  of  her 
rights  and  acted  uoderstandingly. 
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Petition  for  dower,  in  Pulanki  Superior  Court ;  al.-^o,  bill  in 
Equity  in  said  Court.  Both  decided  by  Judge  Scaro^roigii, 
March  Term,  1849. 

These  canses,  iuvolving  the  ^arao  questions,  and  liciiijr  parcel 
of  the  san^e  case,  were  argned  together. 

•  Allen  Tooke,  cf  Houston  County,  died,  leaving  thd  following 
last  wiB,  which  was  oqly  proven  and  recorded  : 

"Georgia,  Houston  County:  ■ 

"  In  the  name  of  God,  amen.  I,  Allen  Tooke,  being  sick 
and  weak  in  body,  but  of  sound  and  disposing  mind  and  memory, 
and  understanding,  &c.  do  make,  publish  and  declare  this  to  be 
my  last  will  and  testament,  in  the  following  manner  and  form  : 

1*  Item  1st,  provides  for  his  burial  and  funeral  expenses. 

*•  Item  2d.  I  give  and  bequeath  to  my  beloved  wife,  Jujia  Ann 
Tooke,  the  following  negi'oes  :  by  name,  Demps,  a  man  about  35 
jearsold;  Joe,  a  man,  about  60  years  old;  Isabel,  a  woman,  about 
30  years  old,* and  her  two  children,  Harriet  and  Ben;  Jcnsey,  a 
woman,  about  40  years  old,  and  Hailnah,  a  girl,  about  17  years 
old,  •  The  above  negroes  to  remain  on  my  plantation,  under  the 
care,  management  and  control  of  my  executor. 

"  Item  3d,  I  also  give  and  bequeath  to  my  beloved  wife,  Julia 
Ann  Tooke,  one  twenty-acre  lot  in  the  town  of  Hayneville,  to 
be  improved  by  my  executor,  in  a  comfortable  manner,  and  tho 
expenses  of  said  improvement  to  be  paid  out  of  my  estate ;  atid 
I  fnrther  gpve  .  and  bequeath  her  my  carriage  and  horses  ;  also, 
all  my  household  iumiture  now  in  Y inoville,  except  one  bed  and 
furniture  for  each  one  of  my  children. 

"  Itan  ith.  I  also  give  and  bequeath  to  my  beloved  wife,  Julia 
Ann  Tooke,  one-fourth  part  of  all  my  stock  that  is  on  ray  Dry 
Creek  plantation  ;  the  stock  that  is  or  may  be  on  the  plantation, 
•-ifwned  jointly  by  me  and  my  brother,  Joseph  Tooke,  excepted. 

"  han  5th.  I  also  give  and  bequeath  to  my  beloved  wife,  Julia 
Ann  TdtSke,  one-fourth  part  of  all  the  net  proceeds  in  money  of 
my  estate,  dclring  her  widowhood ;  provided  she  does  not  draw 
oat  and  take  fit)m  under  the  control  of  my  executor,  the  negroes 
above  named  and  given  to  her,  and  which  are  to  reftiain  on  my 
plantation,  before^  expressed ;  in  case  she  does  so,  then  to  receive 
nothing  from  the'^et  proceeds  of  my  estate  from  this  time  for- 
ward. N 
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"  Item  6$?i.  It  is  my  will  and  desire,  that  all  my  property  be 
kept  together  by  my  executor,  under  his  management  and  con- 
trol ;  atid  in  the  event  of  my  wife  man*ying,  that  she  draw  out  her 
portion  of  the  estate,  as  above  mentioned ;  then  the  it^mainder  to  • 
be  kept  together  as  before,  as  expressed,  by  my  executor,  until 
my  son,  Furney  F.  Tooke,  should  become  of  «ige  or  marry;  then 
for  him  to  draw  his  portion  of  the  estate,  the  land  excepted,  which 
I  wish  not  to  be  sold  or  divided,  until  my  .youngest  son,  William 
Joseph  Tooke,  becomes  of  age  or  marry ;  then,  the  land,  4x)gether 
with  all  other  property,  to  be  equally  divided  between  my  three 
children,  Furney  F.  Tooke,  James  E.  Tooke  and'^William  Joseph 
T^ke. 

"  Item  7 til.  It  is  my  wish,  that  my  wife,  Julia  Ann  Tobke,  be 
supported  by  my  executor,  from  my  estate^  during  her  widow* 
hood,  in  a  comfortable  manner. 

''  Item  Stk.  It  is  my  wish,  that  my  faithful  old  servant  man* 
Brit,  shall  not  be  put  under  any  overseer,  but  remaii>on  my  plaiv 
tation,'  to  take  care  of  my  stock,  and  that  he  be  favored  by.  my 
executor  as  far  as  may  be  ^pedient. 

*'  Item  9th.  It  is  my  wish  that  my  executor  have  full  power  to 
;8ell  any  of  my  lands  that  he  may  think  best,  for  the  benefit  of  my 
estate,. and  buy  and  sell  any  other  species  of  propeity  that  he 
may  think  for  the  benefit  of  my  estate  • 

Itetn  iOth.  1  do  hereby  appoint  and  constitute  my  brother^ 
Joseph  Tooke,  my  executor,"  to  carry  into  effect;  my  will.  I  do 
also  appoint  and  constitute  him  the  guaiidian  of  my  children.  I 
do  commit  them  to  him,  hoping  and  believing  that  he  will  raisd 
and  educate  them  in  the  fear  of  the  Lord. 

"In  testimony  thereof,  &c,  20th  day  of  September,  1837." 

Allen  Tooke  died  in  1837.     In  1841,  his  widow  intermarried 
>vith  Timothy  Mason.     In  1846,  application  was  made  on  behalf 
of  Mrs.  Mason,  for  her  dower  in  a  tract  of  land,  lying  in  Pulaskk. '' 
County,  in  the  possession  of  Allen  Tooke,  at  his  death,  but  which 
had  been  sold  "by  his  executors  in  1839,'to  Abraham  ShjP^rs. 

This  application  was  resisted  on  two  grounds —  f^ 

First.  That  under  the'  will  of  AUen  Tooke,  tfs  widow  was 
placed  upon  her  election,  either  to  take  her  dowwr  or  the  provi- 
sions made  for  her  in  the  will ;  that  she  had  Aeepted,  received 
and  enjoyed  the  provisions  made  for  her  in  th^^nll,  and  had  there- 
by made  her  election,  and  was  barred  of  hmt  dowor. 
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Second,  That,  llie  apjilication  was  barred  by  the  lapse  of  time, 
more  than  Bevcii  years  having  elapsed  since  the  right  of  dower 
accrued. 

Pending  the  issue  joined  upon  this  traverse,  Joseph  Tooke,  the 
executor,  and  the  heirs  and  executor  of  Shivers,  the  purchaser, 
filed  their  bill  in  Equity,  setting  forth   the  foregoing  fact?,  and 
charging,  that  the  bequests  in  the  will  were  intended  to  be  in 
]ieu  of  dower ;  that  the  widow  permitted  two  of  the  negroes  to 
remain  on  the  plantation,  and  up  to  the  date  of  her  marriage  re- 
ceived one-fourth  part  of  the  net  proceeds  »f  the  same,  amonnt- 
ing  to  S700  or  S800  per  year,  and  which,  with  her  support  from 
the  farm,  amounted  to  more  than  her  dower ;  that  shortly  after 
the  deitth  of  Allen  Tooke,  upon  an  express  promise  by  the  wid- 
ow, that  she  would  make  no  claim  of  dower,  Joseph  Tooke,  the 
executor,  (Allen  Tooke  in  his  lifetime  having  purchased  a  house 
%nd  lot  in  the  town  of  VinevilTe,  near  Macon,  at  an  expense  of 
$-i200,)  conveyed  the  same  absolutely,  to  Julia  Ann  Tooke,  who 
has  since  occupied  and  controlled  it  as  her  own ;  the  price  of 
which  house  and  lot  amounted  to  more  than  one  third  of  the  vaT- 
ne  of  the  whole  real  estate  of  Allen  Tooke ;  that  said  Julia  Ann 
Tooke  then  relinquished  all  her  right  to  the  lot  and  improve- 
ments bequeathed  her  in  the  town  of  Hayneville ;  that  in  1839, 
by  virtue  of  the  authority  ^'ested  in  him  under  the  will,  the  exec- 
utor sold  the  land  in  which  dower  is  claimed,  to  Abraham  Shiv- 
ers, and  made  to  him  a  warranty  deed  for  the  sum  of  83200; 
that  the  sale  took  place  with  a  full  knowledge  on  the  part  of  the 
widow,  she  making  nor  raising  any  objections  thereto,  but  con- 
senting and  agi'ceing  to  the  same  ;  that  the  executor  requested 
the  widow,  prior  to  the  sale,  to  set  up  and  test  her  claim  to  dow- 
er, if  she  ever  intended  to  do  so,,  which  she  declined  doing,  say- 
ing she  never  intended  to  set  up. any  such  claim;  that  Shivers 
.took  possession  of  the  land,  and  has  retained  it  ever  since  by 
himaelf  and  his  heirs ;  that  the  land  is  mnch  worn  out  and  di* 
minisbe^l^in  value,  and  if  the  widow  recovers  her  dower,  the  es- 
tate of  Allen  Tooke  would  be  greatly  injured  by  having  to  refund 
to  the  heirs  off  Shivers  for  their  loss  of  the  dower  in  said  lands. 
The  bill  charged^  that  many  of  these  facts  were  within  the  know«' 
ledge  of  Mrs.  llCason,  formerly  Mrs.  Tooke,  alone,  and  prayed 
an  injunction  agsiast  the  application  for  dower. 

The  answer  of  Tipiothy  Mason  and  his  wife  admitted  the  ex- 
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Toolteiiiitl  others  vs.  Hardcii)nn.-*-Shivers  iiud  olherg  t?*,  Masoii  and  Wile, 
change  of  lots  by  the  exeeiitor  of  Allen  Tooke  and  his  widow- 


Uielot  in  Hayneville,  and  ihe  provision  for  its  improvement,  for 
the  house  and  lot  in  Vineville — and  insiste4  tliat  it  was  a  fair  ex- 
change ;  denied  taking  of  the  negroes  bequeathed  from  the  plan- 
tation, or  that  the  widpw  received  one-fourth  part  of  tte  net  pro- 
.  ceeds  of  the  plantation.  They  deny  that  she  was  support6d  out 
of  the  proceeds  of  the  plantation.  They  deny  that  the  prpvisions 
in  the  will  of  Allen  Tooke  was  intended  in  lieu  of  dowen     Mrs. 

I 

Tooke,  now  Mrs.  Mason,  denied,  most  emphatically,  that  there 
was  any  understanding,  agreement,  acceptance  or  acquiescence, 
on  her  part,  tliat  all  or  any  of  said  beqtiests  were  to  be  in  lieu  or 
place  of  dower.  It  never  was  so  understood  or  accepted  by  her, 
at  any  time,  and  she  utterly  denied  that  an-y  •conversation  was 
ever  had  between  her  and  the  executor  in  relation  to  hfcr  right  to 
dower,  or  that  he  ever  asked  or  solicited  her  to  assert  her  claim 
to  dower ;  on  the  contrary,  the  subject  of  dower  was  never  men.* 
tioned  by  him  to  her,  audit  is  absolutely  untrue  that  she  evertol4 
Joseph  Tooke  that  she  never  intended  to  apply  for  dower.  The 
truth  was,  she*  was  utterly  ignorant  of  the  law,  or  her  rightr  under 
it  to  dower.  She  denied  that  she  ever  gave  any  assent  to  the 
saje  of  the  land  to  Shivers.  About  the  time  of  the  sale,  the  ex- 
ecutor told  her  he  had  sold  the  land  for  $3200,  and  that  she  was 
entitled  to  one-third  of  the  proceeds.  She  admitted  geiting  some 
few  articles  from  the  plantation  for  the  use  and  consumption  of 
the  family.  The  answer  denied  positively  that  the  provisions  of 
the  will  were  in  lieu  of  dower,  or  that  there  had  been  any  acqui- 
escence to  bar  the  widow's  right. 

Upon  the  trial,  the  complainants  in  the  bill  offered  to  prove  by 
William  S.  Coalson,  that  Julia  Ann  Tooke  received  her  support 
from  the  plantation  in  Houston  County,  having  seen  her  wagon 
pass  his  house  often,  dates  not  recollected,  with  com,  fodder  and 
.meat.  The  witness  was  acquainted  with  the  lands  of  Allen  Took^,^  r*  ' 
and  it  would  have  ruined  the  place  for  the  widow  to  take'^'lier 
dower — that  is,  to  have  kept  the  hands  all  together,  th^-mcomc 
would  have  been  largqjy  diminished,  the  plantatio^^^^Tould  have 
been  materially  injured,  and  would  have  been^  coittelled  to  have 
been  broken  up.  ^ 

The  Court  rejected  the  testimony  and  all  oi|ter  to  the  same 
point,  on  the  ground  that  it  was  immaterial  wiiocher  Mrs.  Tooke 
had  accepted  the  provisions  left  her  in  the|^ill  or  not ;  that  the 
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question  was  a  legal  one,  arising  under  the  wiU,  which  did  not 
make  a  case  of  election. 

Mrs.  Louisa  Hadnot,  examined  by  commission,  swore,  that  Mrs. 
Took©  said,  shortly  ^fter  the  death  of  Allen  Tooke,  tliat  she 
would  not  go  to  the  plantation  or  Hayneville  to  live,  but  said  if 
she  were  allowed  to  remain  where  she  was,  (Vineville,)  she  would 
be  pei*fectly  satisfied,  and  would  relinquish  all  claim  upon 
Allen  Tooke's  estate,  except  the  provisions  made  for  her  in  the 
will,  and  she  would  never  undertake  to  break  or  set  aside  the 
will.     Witness  was  the  sister  of  Allen  Tooke. 

The  complainants  proposed  to  prove  that  the  property  in  Vine- 
ville, and  the  provision  made  for  the^  widow,  were  of  more  value 
than  her  dower  in  the  lands — which  testimony  the  Court  re- 
jected. 

The  Court  charged  the  Jury,  that  "  the  question  whether  the 
proTisionB  in  the  will  of  Allen  Tooke,  were  expressly  or  implied- 
ly in  lieu  of  dower,  was  a  legal  question  for  the  Court,  to  be  de- 
termined by 'reference  to  the  will  itself;  that  there  was  no  ex- 
press provision  that  the  legacies  were  intended  to  be  in'  lieu  of 
dower,  nor  could  any  such  intent  be  legally  implied  from  or  by 
reference  to  the  will,  and  the  provisions  in  the  will  were  not  in- 
consistent with  the  widow's  right  of  dower,  and  do  not  put  her 
upon  her  election,  and 'she  was  entitled  to  both,  unless  she  had 
relinquished  her  dower  5  that  the  Court  did  not  think  the  Statute 
of  Limitations  constituted  a  bar  in  this  case,  because  there  was 
no  Act  of  Limitations  till  1839,  and  that  Act  did  not  apply  to 
this  case." 

In  the  Supreme  Court,  it  wajs  agreed  between  the  parties, 
that  these  cases  should  be  argued  upon  the  following  points : 

1st.  Whether  the  widow  is  entitled  to  dower,  under  the  will  of 
Allen  Tooke  and  the  bill  and  answer  filed  and  the  facts  therein 
stated. 

2d.  Whether  the  case  is  within  the  Statute  of  Limitations. 

John  M.  Qiles  and  Eli  Warhen,  for  plaintiffs' in  error,  on  the 
first  point  cited  the  following  authorities : 

Tearsan  vs.  Piarmn,  1  Bro.  Ch,  292,  n.  1  Greenlf,  Ev.  §§286 
to  291,  and  nates.  1  Roper  on  H,  Sf  W.  571,  596,  S>Q(S.  2  Sugd. 
om  Poir.  144.     8   IVHodde's  Lectures,  293.     McGinnis  vs.  McGin- 

VOL.  VII.        4 
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»M,  1  KeUi/y  501.  5  Ga,  Rep.  34L  -  13  Ves.  220.  WbrtJiington 
on  Wills,  444.  7  Crandk,  370.  4  Madd,  Rep,  119.  2  Ves.  Sf 
Bea.  222.  .  5  ikfAwiJ.  iJ.  61.  2  iScA.  ^  I/£^  444.  1  Sm.  ^  S/w. 
513.     3  ili«*.  192.     1  Jacob,  503.  ^ 

m 

Oh  the  second  point — 

3  Blackstane's  Com.  172, 191.     1  Sanders,  {by  Williams,)  261, 
b.note,    Johnson  vs.  LqTicaster,  5  Gd.Rep.A5.  -  Watkinsvs*  Wool^ 
folk,  lb.  268.     6  John.  Ch.  Rep.  196.     1  Brcv^.  76.    3  lb.  246.     1 
Const.  Rep.  by  Treadwell,  1J2. 

•' 
C.  B.  Cole  and  S.  T.  Bailey,  for  defendants  in  error,  cited — • 

French  vs.  Davis,  2  Ves.  Jr.  572.  Addt  vs.  Adsit,  2  John.  'Ch, 
R.  448.  4  John.  Ch.V.  Bull  vs.  Church,  5  Hill's  N.  Y.  ReporU^ 
206.  S.  C.  2  Denio's  Rep.  430.  Schley's  Dig,  75,  notec.  Waled- 
man  and  Wife  vs.  Roache,  Dudley's  Ga.  Rep.  123^, 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

This  is  9.n  application  for  dower  by  the  widow  of  Allen  Tboke, 
deceased,  under  the  Statutes  of  this  State.  By  our  law,  the  wid- 
ow  is  entitled  to  her  dow(?r,  in  all  lands  of  which  her  husband 
died  seized  and  possessed,  and  such  as  he  acquired  in  her  right, 
by  his  intermaniage  with  her.  Prince,  249.  On  the  trial  of  this 
cause  on  the  Equity  side  of  the  Court,  the  Jury  found  a  ver<iict 
in  favor  of  the  widow.  The  equitable  circumstances  charged  in 
the  bill>  extrinsic  of  the  will,  were  expressly  denied  by  the  an- 
swer, and  suppo^'ted  but  by  one  witness  whose  testimony  was  ad- 
mitted by  the  Couj-t.  The  verdict  of  the  Jury  must  be<;onsider- 
ed  as  conclusive  against  the  allegations  nxade  by  the  complainants, 
BO  far  as  the  same  relate  to  her  waiver  of  her  dower,  and  her  aa- 
quiescence  in  the  sale  of  the  land  by  the  executor.  The  testimony 
offered,  and  rejected  by  the  Court  belov^,  only  wentJbMnpw,  that 
the  widow  had  received  and  enjoyed  the  bei\efit  of  Hie  provisions 
made  for  her  by  the  testator's  will,  so  that  the  main  question  on 
this  btauch  of  the  case  is,  whether  the  testator,  by  the  bequests 
and  (Revises  to  his  widow*  intended  the  same  sboold  be  in  lieu  of 
ber  dower.  n 
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The  whole  question,  as  was  ruled  by  the  Court  below,  is  in- 
Tolved  in  the  construction  of  the  testator's  will. 

[1.]  The  right  of  the  widow  to  dower  in  the  lands  of  her  de- 
ceased husband,  is  a  legal  right,  of  which  she  cannot  be  deprived 
by  a  testamentary  disposition  in  her  favor,  unless  such  testamen- 
tary disposition,  when  taken  in  connexion  with  the  other  provi- 
sions of  the  testator's  will,  necessarily  be  of  such  a  character  as 
to  put  her  to  an  election,  either  to  take  the  pro  vision  made  for  her 
by  the  will,  or  her  dower.  Without  attempting  to  re^'iew  and  re- 
concile the  numerous  and  conflicting  decisions  which  are  to  be 
found  ip  the  books  upon  this  •*  greatly  agitated  subject,"  as  Ch. 
Kent  calls  it,  in  AdsU  rs.  Adsit,  (2  Jolm,  Ch,  Rep.  451,)  we  will 
«tate  the  rule  which,  in  our  judgment,  is  best  sustained  by  princi- 
ple and  supported  by  authority. 

In  order  to  put  the  widow  to  her  election,  the  testamentary 
provision  in  her  favor  must  be  •declared  in  express  terms,  to  be 
given  in  lieu  of  dower  ;  6r  the  intention  of  the  testator  to  that 
effect,  must  be  deduced  by  clear  and  manifest  implication  from 
the  will,  founded  on  the  fact,  that  the  claim  of  dower  would  be  in- 
cowstent  with  the  will,  or  so  repugnant  to  its  provisions,  as  ne- 
cessarily to  disturb  and  defeat  them.  Fuller  vs.  Yates,  8  Paige*s 
Rep.  325.  Adsie  vs.  Adsit,  2  John.  Ch.  Rep.  448.  Chirch  vs. 
Bull,  2  Denials  Rep.  430.  French  vs.  Davis,  2  Vcsey,  Jr.  572. 
Strahan  vs.  Sutton,  3  Vesei/r  Jr.  249.       ' 

In  the  case  before  us,  the  testator  has  not  expressly  declared 
that  the  provisions  in  his  will  for  the  benefit  of  his  widow,  are 
given  to  her  in  lieu  of  doWer.  Will  the  widow's  claim  of  dower 
out  of  the  testator's  estate,  so  disturb  and  defeat  the  other  dispo- 
sitions made  of  his  property  in  his  will,  as  necessarily  and  mani- 
festly  imply  that  it  was  his  intention  to  exclude  her  from  her  legal 
right  of  dower  ?  The  testator,  by  the  second  clause  of  his  will, 
g^ive  to  his  wife  seven  negroes  absolutely.  By  the  third  clause, 
he  devised  to  her  a  twenty-acre  lot  in  the  town  of  HaynevilIe,tobe 
improved  and  paid  for  out  of  his  estate;  and  he  also  gave  her 
his  carriage  ^nd  horses,  and  household  furniture,  except  one  bed 
and  furniture  for  each  of  his  children.  By  the  fourth  clause,  ho 
gave  certain  stock  to  his  wife,  then  on  his  Dry  Creek  plantation. 
By  the  fifth  clause  he  gave  to  his  wife  the  one-fourth  pait  of  all 
the  net  proceeds  of  his  estate,  in  iponey,  during  her  widowhood, 
on  condition  she  did  not  take  from  under  the  control  of  his  exec- 


28      SUPREME  COURT  OF  GEORGIA. 


Tooke  and  otbers  vs.  Hardeman  .—Shivers  and  others  vt.  Mason  and -Wife. 

utors  the  seven  negroed' which  he  had  given  hexS  in  the  second 
clause  oif  his  will. 

By  the  7th  clause  of  his  will,  the  testator  directs  that  his'  wife 
shall  be  comfortably  supported  out  of  his  estate,  duriug  her  wid- 
owhood. 

The  devise  of  the  Hayneville  lot  is  all  the  provision  which  the 
testator  has  actually  made  for  the  widow,  out  of  his  real  estate. 
The  one-fourth  part  of  the  net  proceeds  of  his  estate,  directed 
to  be  paid  in  money  by  the  fifth  clause  of  the  will,  is  to  be  con- 
sidered rather  as  a  compensation  for  the  labor  of  the  slaves  he 
had  given  her,  so  long  as  she  permitted  them  to  reihain^n  the 
plantation-  under  the  coiitrol  of  the  executor,  than  as  a  charge 
upon  his  real  estate.  All  the  testator's  lands,  except  the  Hayne« 
ville  lot,  he  devised  to  his  three  sons,  to  be  equally  divided  be- 
tween  them,  when  iho  youngest  became  of  age,  or  married.  Tho 
widow  derives  her  title  to  the  seven  negroes,  and  to  the  Haynep>' 
ville  lot  apd  the  improvements  to  be  made  thereon,  to  the  oarv. 
riage  and  horses,  to  the  household  furniture  at  Vine  ville,  to  thet 
one-fourth  |>art  of  the  stock  on  the  Dry  Creek  plantation,  and  to 
a  comfortable  support  during  her  widowhood,  from  the  bounty  of 
the  testator  under  the  will.  The  testatorhad  an  undoubted  right 
to  make  an  absolute  gift  of  this  portion  of  his  property  to  her; 
but  in  doing  so,  did  he  intend  to  bar  her  of  her  legal  right  to 
dower  in  his  other  lands  ?  He  has  not  so  declared  in  his  will. 
What  disposition  of  thei  testator's  other  propei-ty  will  necessarily 
be  defeated  by  her  claim  of  dower,  and  thereby  clearly  manifest 
such  an  intention  on  his  part  ?  Not  one  that  we  can  discover. 
The  widow  can  take  the  Hayneville  lot,  and  all- the  bequests  made 
to  her  by  the  testator,  and  claim  her  doWer  out  of  the  Pulaski 
lands,  without  defeating  the  devise^  of  his  lands  to  his  three  sons. 
The  devise  of  the  testator's  lands  to  his  three  sons,  will  be  en- 
joyed by  them,  subject,  it  is  true,  to  the  widow's  right  of  dower. 
The  devise  to  the  sons  will  be  less  valuable,  but  that  constitiiteis 
no  objection.  Ackley  vs.  Fincht  7  Cowen^s  Rep.  290.  F^iPtnch  vs. 
Davis,2Vesej/*  Jr.dSL  /'" 

The  devisees  of  the  land  under  the  will  of  the  testator,  as  well 
as  the  purchasers  thereof,  take  it  subject  to  the  leaal  incumbrance 
of  the  widow's  dower.  They  take  the  l^ud  cunt  onere,  and  it  does 
not  necessarily  follow,  because  their  present/enjoyment  of  the 
estate  devised  to  them  is  rendered  less  valua(ile  by  the  assertion 
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of  the  widow's  legal  right  of  dower,  that  this  disposition  of  the 
testator's  estate  will  be  defeated,  so  as  to  put  the  widow  to  her 
election,  according  to  the  i-ule  which  we  have  before  stated.  To 
defeat  the  widow's  legal  right  of  dower,  by  an  implied  intention 
of  the  testator  to  exclude  her,  such  intention  must  clearly  and  in- 
controvertibly  appear,  from  the  face  of  the  will  itself;  the  pro- 
Fi^ons  of  the  will  must  be  so  repugnant  and  wholly  incoasistcnt 
with  ber  claim  of  dower,  in  the  particular  portion  of  the  estate  to 
which  the  claim  of  dower  ie  made,  as  necessttrily  to  imply  that  it 
was  the  intention  of  the  testator  to  l>ar  her  of  her  legal  right  to 
dower.  '  In  the  case  before  us,  no  such  repugnancy  or  inconsist- 
ency esdsts;  not  one  of  the  disposition*  of  property  made  by  the 
test^itor  will  be  defeated  by  the  widow's  claim  of  dower  in  the 
lands  specified  in  the  record.  The  question  is  not  what  the  tes- 
tator might  have  done,  had  the  subject  of  dower  been  in  his  mind 
«t  the  time  of  making  the  will ;  but  tlie  question  is,  whether  we 
ean  say,  from  the  dispositions  of  the  will,  it  is  impassible  that  the 
testator  did  not  intend  she  should  have  what  he  gave  her  by  bia 
win,  and  her  dower,  which  the  law  gives  her.  In  our  judgment 
she  can  take  both  what  the  testator  gave  her  by  his  will,  and  what 
the  law  gives  her,  without  defeating  any  of  the  dispositions  of  the 
testator's  property  made  by  it. 

[2.]  With  regard  to  the  Statute  of  Limitations,  the  Act  of  1839, 
which  limits  the  widow's  application  for  duwfer  to  seven  years 
from  the  death  of  her  husband,  cannot  apply  to  this  case,  for  the 
reason  that  the  testator  died  before  the  passage  of  that  Act.  The 
testator  died  in  1837.  The  Act  of  1839  only  operates  prospect- 
ively.   Hotchkiss,  435. 

[3.]  It  is  insisted,  however,  that  the  widow's  application  for 
dower  is  embracpd  in  the  general  words  of  the  Act  of  1767.  By 
that  Act,  cdl  suits  or  actions  for  land,  are  required  to  be  instituted 
within  seven  years  q/ler  the  title  or  cause  of  action  sJuUl  or  may  de- 
scend or  accrue  to  the  same,  and  at  no  time  after  the  said  seven 
years.  Prince,  573.  The  argument  for  the  plaintiff  is,  that  this 
is  a  suit  by -the  widow,  to  obtain  possession  of  the  land.  It  is  an 
application  by  the  widow  to  have  her  dower  assigned  to  her,  and 
to  that  extent  it;  may  be  considered  a  suit ;  but,  in  our  judgment, 
the  application  by  a  wi4ow  to  have  her  dower  assigned  to  her  in 
the  lands  of  her  deceased  husband,  is  not  a  suit  to  recover  the 
possession  of  the  laod,  which  may  be  so  assigned.     The  widow 
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could  not  enter  upon  the  land  for  her  dower,  until  it  had  been  as- 
signed to  her ;  nor  could  she  have  maintained  an  action  of  eject- 
ment for  her  dower,  before  the  assignment  thereof.  Jackson  -vs. 
0\Donaghyj  7  John.  Rep,  247.  Jackson  vs.  Vandcrhi/den,  17  John. 
Rep,  167.  Jackson  vs.  Aspell^  20  Jo/in.  Rep»  411.  Wakeman  and 
wife  vs,  RoachCf  Dudley^ s  Rep,  123.  The  cause  of  action,  to  re- 
cover the  possession  of  the  land,  did  not  accrue  to  the  widow  until 
aftfer  the  assignment  of  her  dower;  consequently  the'Statute  of  1767 
•  did  not  run*  against  her ;  and  her  application  for  6uch- assignment, 
is  not  within  the  provisions 'of  that  Act. 

[4.]  But  it  is  further  insisted,  that  if  the  widow  is  not  barred 
by  the  Statute  of  Limitations,  from  asserting  her  right  to  dower 
in  this  case,  yet,  having  accepted  the  provision  made  for  hejr  by 
the  will,  and  acquiesced  in  the  same  since  the  death  of  the  testa- 
tor, she  is  now  equitably  barred  from  asserting  her  dower  in  thQ 
testator's  estate ;  that  she  is  to  be  considered  as  having  made  hetf 
election  to  accept  the  provisions  of  the  will  in  her  faVftr,  in  lieu- 
of  dower. 

.  In  answer  to  the  argument  of  the  plain tiflT  in  error,  on  this 
branch  of  the  case,  it  is  sufficient  to  say,  that  before  any  presump- 
tion of  an  election  can  arise  against  the  widow,  in  consequence  of 
her  acts  or  acquiescence^  it  must  be  shown  that  she  was  cognizant 
of  her  rights,  and  acted  understandingly.  2  Story's  Eq.  359, 
§1095.  Snelgrove.  vs.  Snelgroce^i  Dessaussure^s  Rep.  300.  Wake 
vs.  Wake,  1  Vesey,  Jr.  335.  So  far  from  the  widow  being  cogni- 
zant of  her  right  to  ^ower  in  the  estate  of  her  deceased  husband, 
she  expressly  alleges  in  her  answei:,  that  she  did  not  know  she 
was  entitled  to  dower,  and  was  wholly  ignorant  of  the  law  upon 
that  subject;  consequently  there  is  no  foundation  for  saying  that 
she  is  equitably  barred  from  asserting  her  legal  right  to  dower  in 
the  lands  of  the  testator.  Let  the  judgment  of  the  Court  below 
he  affirmed. 
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No.  5. — The  Justices  op  the  Inferior  Court  op  Irwin  Coux- 
TY,  for  the  use  of  John  W.  Hunter,  William  W.  Hoxter^ 
Mary  Jane -Hunter,  George  F.  Hunter  and  others,  infants, 
by  their  Guardian,  John  J.  Jemison,  vs.  William  SLOANr 
principaly  Robert  H.  Dixon,  Redding  Hunter,  Frederick 
Merritt,  James  L.  Wilcox,  Thomas  L.  Wilcox,  George 
WrLcox  and  James  C.  Fussell,  sureties. 

[1.3  Iq  sait  op  a  bond,  the  pluinlifif  is  not  held  to  prove  its  exocution,  tzuless 
pitiu  issue  by  plea  of  Jion  e*t  faetum. 

[2.]  Sarcties  to  executor's,  adniimstrator's  and  guardian's  bonds,  are  not  Hablo 
iQ  suit  thereon  at  law,  under  the  Act  of  13th  December,  1820,  until  the  plain- 
tiff has  first  established  his  demand  against  their  principal,  in  his  represen- 
tative character,  by  siut  and  judgment  or  decree  of  a  Court  of  competent  ju- 
rifldiction. 

[,3.3  In  a  suit  agaiMt  an  executor  or  administrator,  in  his  representative  char- 
acter, the  judgment  must  be  dc  bonis  tesiatoris,  except  when  he  pleads  nc  ira- 
qvet  executor f  or  a  release  to  hinntelf^  and  the  pleas  are  found  against  him. 

Debt  on  guardian's  bond.  Tried  in  Irwin  Superior  Court, 
March  Term,  1849,  before  Judge  Scarborough. 

ft 

This  was  an  action  on  a  guardian's  bond*,  dated  14th  January, 
1839,  and  recorded  14th  November,  1839.  The  bond  did  not  ap- 
pear on  its  face  to  have  been  approved  or  attested  by  any  person r 
Upon  the  trial,  a  certified  copy  of  the  })ond  was  offered  in  evidence, 
to  which  the  counsel  for  defendants  objected — 

Ist.  Because  the. bond  shows  on  its  face,  that  William  Sloan  is 
principal,  and  the  other  defendants  are  his  securities,  and  there 
being  no  allegation  in  the  declaration,  that  a  devastavit  had  been 
fix^d  upon  the  principal  by  a  judgment  of  a  Court,  according  to 
law,  and  that  this  suit  would  not  lie  until  a  devastavit  against  the 
principal  had  been  thus  fixed. 

2d.  Because  this  bond  was  not  recorded  within  six  days  from 
its  execution,  as  required  by  law. 

3d.  Because  this  bond  was  not  attested  by  the  Clerk  of  the 
Court  of  Ordinary,  or  his  Deputy,  as  required  by  law. 

4  th.  Because  it  does  not  appear  &om  the  face  of  the  bond,  or 
any  other  evidence,  that  it  was  executed  in  the  presence  of  the 
Clerk  or  his  Deputy,  or  delivered  to  the  Court  of  Ordinary  or  it» 
Clerk. 
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All  which  objections  were  overruled  by  the  Court,  and  the  copy 
bond  allowed  to  be  read  to  the  Jury  without  other  or  further  proofi 
the  Court  holding  that  if  this  bond  was  not  good  as  a  Statutory 
bond,  it  was  good  as  a  Common  Law  bond*  And  to  this  decision 
defendant  excepted. 

The  plaintiffs  below  proved  the  receipt  by  William  Sloan  of  a 
large  siim.of  money,  as  guardian  of  the  infant  wards,  of  the  usee 
Jemison  ;  also  a  demand  by  Jemison,  as  guardian,  upon  Sloan, 
the  former  guardian,  for  the  property  of  his  wards,  and  an  offer  to 
take  good  notes  of  Sloan,  in  payment  of  the  amount  due  by  'him. 
Sloan  refused  to  let  him  have  the  notes,  saying  he  had  promised 
the  makers  not  to  transfer  them,  and  he  could  not  pay  the  money, 
as  he  did  not  have  it.      .    ' 

The  order  dismissing  Sloan  from  his  office  of  guardian*  was  al- 
so in  evidence.  *  -     • 

The  plaintiffs  below  closed  their  c^se,  and  defendants  moved  ta 
dismiss  it;  on  the  ground  that  plaintiffs  had  failed  to  make  out  such 
a  case  as  entitled  them  to  a  verdict.  The  Court  refused  the  liio- 
tion,  and  defendants  excepted, 

After  the  evidence  for  the  defendants  was  closed,  defeqdauts^ 
counsel  requested  the  Court  to  charge  the  Jury  that  plaintiffs  were 
not  entitled  to  a  verdict,  because  they  had  failed  to  prove  a  d^vtu- 
tavit  against  William  Sloan,  the  guardiem  and  principal  in  said 
bond ;  which  charge  the  Court  refused  to  ^ye,  but  instructed  the 
Jury  as  follows :  .        -  • 

^*.I  have  been- requested  by  defendants*  counsel  to  instruct  you 
that  you  cannot  find  a  verdict  against  the  sectirities  of  William 
Sloan,  because  it  is  insisted  the  securities  of  Sloan,  the  former 
guardian,  cannot  be  held  liable  until  a  devastavit  has  been 'first 
established  against  Sloan,  the  principal,  in  a  separate  suit  against 
him.  This  position  is  correct,  as  the  law  stood  before  the  passage 
of  our  own  Act  of  13th  December,  1820.  The  Legislature  de- 
signed some  benefit  to  result  from  that  Act  to  heirs,  diBtribulees 
and  legatees.  If  the  Legislature  did  not  intend  to  give  the  right 
to  sue  the  principal  and  his  securities  in  the  same  action,  ^r  where 
principal  had  been  first  sued,  without  this  circuity  of^lfttion,  by  es- 
tablishing a  devastavit,  first  against  the  principal)  and  then,  hav- 
ing again  to  sue  him  and  his  securities,  the  Act  'Is  futile,  inseh- 
sible  and  valueless,  and  afl!brds  no  benefit  or  right  to  the  heirs,  di&- 
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tributees  and  legatees  at  all,  to  which  they  were  not  entitled  at 
Common  Law,  and  before  the  passage  of  the  Act. 

To  which  charge,  and  refusal  to  charge,  defendant  excepted, 
and  on  these  several  exceptions,  error  has  been  assigned. 

C.  B.  Cole,  for  the  plaintiflf  in  error,  submitted  the  following 
pointjs  and  authoiitics : 

1.  •*  The  liability  of  the  securities  to  a  guardian's  bond,  is  not 
^mary,  but  is  an  ultimate  liability y  and  suit  cannot  be  maintained 
on  the  bond,  until  a  devastavit  has  first  been  established  against 
the  guardian,  according  to  law."  Caineron  ct  al.  vs.  Justices,  ^pc. 
1  Kelly*s  R.  37.  James vs,  Wallace,  4  McCord's  R,  121  and  113. 
3  McCord's  R.  225  and  412.  1  Munford's  R.  1.  1  Wasli,  Virg. 
R.  40.     2  So,  Ca.  Const.  R.  723.     2  Stewart  Sf  Porter,  70. 

2.  The  bond  in  this  case  is  pretended  to  be  taken  under  the 
Statute  authorising  the  Clerk  of  th6  Court  of  Ordinary  to  take  and 
attest  the  bonds  required  to  be  given  by  guardians  appointed  by 
the  Court  of  Ordinary,  but  it  substantially  varies  from  the  require- 
ment:) and  directions  of  the  Statute,  in  t/iis:  the  Statute  requires 
the  bond  to  be  attested  by  the  Clerk  or  his  Deputy,  and  recorded 
within  six  days  thereafter,  neither  of  which  was  done  in  this  case. 
Prince's  Dig.  244,  252.     1  IredelVs  R.  597. 

3.  This  bond  cannot  be  sustained  as  a  Statutory  bond,  because 
it  is  not  tcikcn  and  emdcTiced  in  the  manner  prescribed  by  the  Stat- 
ute authorising  it.  It  is,  therefore,  void.  Avcrill  vs.  Dickerson,  1 
Blacljbrd's  R.  3  and  4.     Blaney  vs.  Findley  and  others,  2  Black- 

ford^s  R.  338.     Ridahock  vs.  Levy,  8  Paige's  R.  197.     Van  We" 
zel  vs.  Yan  Wczcl,  3  Paige,  38. 

4.  It  is  not  valid  as  a  voluntary  bond,  because  there  was  no  ev- 
idence of  its  delivery,  and  because  it  was  not  executed  in  pres- 
ence of,  and  attested  by  the  Clerk  or  his  Deputy,  and  because  the 
Clerk  had  no  authority  to  take  a  bond  different  from  that  prescrib- 
ed and  required  l>y  the  Statute,  and  because  it  is  an  imperfect  and 
incomplete  bond.  To  be  a  good  voluntary  bond,  it  must  have  all 
the  incidents  of  a  deed;  it  must  he  signed,  sealed,  attested  and  de- 
livered.  Two  of  these  incidents  are  wanting  in  this  case,  to  wit: 
aitestation  and  delivery,     3  Kelly,  512,  582.     1  Iredell,  597.     1 

Waits  i;  Scarg.  2^1.     5  Porter's  R.  413.     1    Stew,  if  P.  66.     1 
IredelVs  R.  597.        ^ 
VOL.   VII.        5 
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5.  The  Court' erred  in  admitting  the  bond  in  evidence,  without 
proof  of  its  delivery.  The  delivery  could  only  be  proved  by  the 
Bubscribing  witness.  1  Gilbert's  Ev.  103.  Butter's  JV.  P.  250. 
1  PhiUips'  Ev.  464.     is  2i.  126,  rwte,  876- 

6.  The  Court  erred  in  deciding  that  it  was  not  necessary  for 
the  plaintiflf  to  prove,  by  judgment  of  a  Court  of  competent  juris- 
diction, a  devastavit  against  the  guardian,  before  he  4:ould  recover 
.against  the  securities. 

And  he  also  erred  in  deciding  that  the  securities  were  primari- 
ly liable,  and  might  be  sued  in  the  same  action  with  the  principal 
in  the  bond,  without  evidence  by  judgments  of  a  devastavit  by  the 
principal.     1  Kelly's  R.  37.     4  McCord,  121. 

7.  Official  bonds,  not  good  by  Statute,  but  by  the  Common  Law, 
can  only  be'  enforced  according  to  the  nilei^of  the  Common  Law. 
3  Kelly's  R.  512.     1  Dev,  R,  153.     3  Dev,  86. 

8.  The  power  to  the  Clerk  to  take  and  attest  this  bond,  mu^t 
be  strictly  and  literally  pursued.  The  Statute  is  the  power,  and 
all  the  .formalities  prescribed  by  the  power,  must  be  strictly  pur- 
sued.   4  Kent,  329.    1  Phillips'  Ev.  464.    1  Sug.  on  Vendors,  294. 

E.  Warren  and  Jas.  L.  Seward,  for  defendants  in  error,  con- 
tended— 

1.  That  the  bond  is  good,  though  not  taken  in  conformity  to 
the  Statute.  3  Wend.  48.  2  Hawks,  42.  Dudley,  66.  ^  Mc- 
Cord,  107.  2  Baileij,  362.  1  Kelly,  582.  And^  should  be  de- 
nied on  oath.     Prince,  421. 

2.  The  Act  of  1820  was  intended  to  give  the  party  an  immedi- 
ate remedy  against  the  tnistee  and  his  sureties,  and  should  be  so 
construed.  Dwarris  on  Stat,  44, 39  to  62.  3  Kelly,  146,  156,  '7, 
'8.     5  Paige's  Rep,  92. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

We  think  the  bond  in  this  case  good  as  a  voluntary  bond .  See 
Stephens  et  al.  vs.  Crawford,  use  of  Ward,  1  KeUy,  574,«nd  3  Kel- 
ly, 499. 

[1.]  Several  questions  were  made  as  to  the  execution  of  the 
bond,  all  of  which  were  properly  overruled.  .  Without  inqui- 
ring whether  any  of  them*  could  be  sustained  t^bn  principle,  it  is 
enough  to  say,  that  there  was  no  plea  ofnom  est  factum  filed  by 
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the  defendant;  and,  therefore,  the  question  of  execution  was  not 
legally  made.     3  Kelly,  499. 

[2.]  The  great  question  made  is,  whether,  under  the  Act  of  13th 
December,  1820,  sureties  on  a  guardian's  bond  are  liable  to'suit^ 
until  after  a  judgment  or  decree  of  a  Court  of  competent  jurisdic- 
tion has  been  rendered  against  the  principal,  fixing  his  liability  in' 
his  representatiye  character.  This  Court  has  determined  that 
they  are  not,  and  are  now  fully  confirmed  in  the  construction 
which  they  have  heretofore  given  to  the  Act  of  1820.*  Some  dif- 
ference of  opinion  has  prevailed  among  members  of  the  profes- 
sion, and  upon  the  Circuit  Bench,  as  to  the  true  construction  of 
the  Act  of  1820.  No  utiiform  construction,  so  far  as  we  are  in- 
formed, has  prevailed— clearly,  no  uniform  construction,  differ- 
ent from  that  which  we  have  given.  The  weight  of  judicial  au- 
thority in  the  State,  I  believe,  is  in  favor  of  our  view  of  it.  Be 
this  as  it  may,  we  are  now  again  called  upon  to  give  to  it  a  uni- 
^rm  and  permanent  construction.  We  have  done  so,  not  without 
labor  and  diligent  research,  aad  although  some  of  us  doubted, 
when  the  question  first  came  before  this  Court,  yet,  now,  all  doubt 
is  dispelled.  I  think  it  will  be  found  by  the  careful  reader,  that 
our  construction  is  the  only  one  which  is  reconcileable  with  the 
principles  which  regulate  the  rights  and  obligations  of  trustees 
and  their  sureties ;  and  farther,  that  it  does  not  hinder  the  inten- 
tion of  the  Legislature  to  reduce  the  number  of  actions,  which,  be- 
fore the  Act  of  1820,  was  necessary  to  charge  sureties  of  guardi- 
ans, executors  and  administrators. 

By  the  Act  of  22d  December,  1820,  guardians  are  required  to 
give  bond  and  security  in  double  the  amount  of  their  wards*  es- 
tate, "in  conformity  with  the  laws  now  in  force  in  this  State." 
Prince^  244.  The  form  of  the  bond  is  not  prescribed.  The  oath 
of  the  guardian  is  to  perform  the  defies  of  gpardian,  "  according 
to  the  laws  of  this  State.*'  Both  the  oath  and  the  bond  were  no 
doubt  intended  to  secure  the  faithful  execution  of  the  trust,  accord- 
ing as  the  duties  of  that  trust  are  defined  in  the  general  laws  of  the 
State.  'A  bond  "in  conformity  with  the  laws  in  force  in  A  is 
State,"  must  jnean  a  bond  so  conditioned,  as  to  secure  the  execu- 
tion of  -the  guardian's  trust,  as  it  is  recognised  by  thdse  lawsl 
There  is  no  difference  between  those  general  legal  principles,  which 
settle  the  liabilities  of  executors  and  administrators  and  their  sure- 
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ties,  aQd  those  which  settle  the  rights  and  liabilities  o£ guardians 
and  their  suretied.  The  laws. of  the  trusts  are  generally  the  ^me. 
I  apprehend  that  it  will,  at  all  events,  be  conceded  that  ther^e  is 
not  such  a  difTereuce  as  will  affect  the  question  under  discussion. 

In  order  to  arrive  at  the  meaning  of  the  Legislature,  in  the  Act 
of  13th  December,  1820,  it  is  indispensable  to  ascertain  what -was 
the  law  relative  to  adnuhistrators,  executors  and  guardians  and 
their  sureties,  before  its  passage.  The  old  law  and  the  mischief/ 
are  the  key  to  the  remedial  Statute. 

No  creditor,  legatee  or  distributee,  has  any  right,  in  the  first 
instance,  to  call  upon  an  executor  or  administrator,  but  in  respect 
'  of  the  ejects  which  he  has  in  hand,  belonging  to  his  testator  or  in- 
testate. A  debt  is  due  from  the  decedent,  or  rather  ftom  his  es- 
tate, to  the  same  intent  that  it  was  due  during  his  life.  Legacies 
and  bequests  are  his  gifVs,  and  are  made  out  of  that  estate,  the  dis- 
position  of  which,  he  is  by  Jaw  entitled  tonrnke,  and  'distributive 
shares  are  the  interests  which  the  law  creates  in  that  estate,  in  be- 
half of  those  who  ai^  his  heirs.  The  executor  or  administrator,  if 
he  is  not  made  chargeable  by  a  mal-administration  of  the  trust,  is 
no  more  liable  for  debts  or  legacies,  or  distributive  shares,,  than 
any  other  person.  This  is  the  general  rule  of  the  law.  No  at- 
tention is  here  necessary  to  those  exceptions  which  grow  out  of 
his  assent  to  legacies — his  promide  to  pay  debts,  &c.  When, 
therefore,  suit  is  brought  for  these  claims,  and  they  are  establish- 
ed, the  judgment  must  be  entered  against  the  effects  alone  of  the 
decedent.  This  follows,  necessarily,  from  the  principles  stated.. 
And  when  the  judgment  is  thus  rendered  by  a  Court  of  compe- 
tent jurisdiction,  it  is  conclusive  of -the  fact,  that  there  are  assets 
in  his  hands,  liable  -to  be  subjected  to  its  payment.  If  there  are 
no  effects,  or  only  enough  to  pay  in  part,  or  if  he  has  fully  ad- 
ministered, or  if  he  has  never  been  the  representative  of  the  estate, 
or  has  paid  the  claim,  or  has  been  released}  or  if  any  other  state  of 
facts  exists,  which  would  preclude  a  recovery  by  the  plaintiff,  it  is 
his  duty  to  plead,  in  such  form  as  to  protect  himself.  He  is  pre- 
sumed to  know  the  true  condition  of  the  estate  in  his  hands,  and 
it  is  his  right  so  to  exhibit  it  as  to  protect  himself  atfia  also  oth- 
ers interested.  If,  therefore,  he  fail  to  plead,  thaX  failure  is  an 
admission  of  assets ;  or  if  he  does  plead,  and  tho  plea  is  found 
against  him,  and  a  judgment  is  rendered  againsly^e  assets,  it  is  a 
judicial  finding  of  assets,  and  he  cannot  afler)rards  open  it,  and 
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inquire  into  the  question  of  assets  or  not.      Will.  Ex*r,  2  vol,  13b9. 
Ewing  vs.  Peters,  3  T.  R.  0^^.     2  Sfra,  732. 

The  first  step  to  be  taken  by  creditors  and  others,  therefore,  is, 
to  call  the  executor,  administrator  or  guardian  to  account  //*  /its 
representative  character.     Their  claim  is  against  the  ahsets  of  the 
estate,  and  against  nothing  else.    .  They  can  proceed,  in  the  first 
instance,  against  nothing  else.     They  must  show  that  in  law  it  is 
Talid — ^the  amount  of  it — and  that  they  are  entitled  to  a  judgment 
against  the  effects.     If  the  claim  is  false,  or  has  been  paid,  or  if  by 
law  it  is  not  entitled  to  payment,  or  if  there  is  nothing  out  of 
which  to  pay  it,  nothing  in  the  hands  of  the  representative  legally 
liable  to  it,  and  these  things  are  pleaded,  it  will  fail ;  if  otherwise, 
they  get  judgment  as  creditors  of,  or  claimants  on  the  estate, 
against  the  goods  of  that  estate.     As  the  executor,  administrator 
or  guardian  is  the  legal  representative  of  the  estate,  the  proceed- 
ing must  be  against  him,  but  against  him  in  that  character ;  and 
the  judgment  passes  against  him,  to  be  levied  of  the  goods  of  tho 
testator  in  his  hands.     Equally  must  they  proceed  against  him  as 
the  representative,  because  no  one  but  him  is  entitled  to  defend 
the  estate.     The  estate  is  entitled  to  be  heard  in  Court  agdinst 
the  demand.     Besides,  tho  representative  is  entitled  to  be  heard, 
and  to  exhibit  the  condition  of  the  trust  in  his  hands.    He  must  be, 
as  trustee,  admitted  to  the  right  of  accounting.     In  this  view  of 
the  principles  which  govern  a  suit  against  a  representative,  how, 
it  may  be  confidently  asked,,  can  a  judgment  be  entered  against 
him  in  his  personal  character — de  bonis  projnriis.     Either  the  phi- 
losophy of  the  matter  is  wrong,  or  it  cannot  be  done.     We  shall 
see  that  upon  authority  it  cannot  be  done,  except  under  a  few  spe- 
cial circumstances. 

Suppose,  then,  tho  first  step  taken,  and  that  a  judgment  is  had 
against  the  representative,  to  be  satisfied  out  of  the  effects  of  the 
estate  in  bis  hands.  How  then  stands  the  case  ?  That  judgment 
is  conclusive  of  assets,  legally  liable  to  pay  it.  The  law  presumes 
that  the  representative  has  them  in  hand,  ready  to  respond.  Nor 
is  this  an  unreasonable  presumption ;  for  if  he  has  them  not,  or 
if  the  estate  which  he  represents  was  not  legally  liable  to  such  a 
judgment,  it  was  competent  for  him  to  show  it  by  proper  pleas. 
There  being  a  demand  established  by  a  judgment,  and  there  being 
effects  iu  his  hands  to  pay  it,  it  becomes  his  duty,  as  trustee,  to  ap- 
ply  them.     But  suppose  he  does  not>     Why,  then,  the  failure  to 
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apply  them  is  a  breach  of  his  trust — a  devastavit-^or  which  he  he- 
annex  personally  liahle.  We  have  now  arrived  at  the  ground  of 
hiB  personal  liability.  Unlilhis  failureto  pay  the  judgment,  there 
is  no  liability  on  him  to  a  suit — there  is  no  pretence  of  claim ;  for 
the  presumption  of  the  law  is,,  that  the  estate  is  able  to  pay  ils  own 
liabilities,  and  also  that  the  representative  will  faithfully  execute 
his  tiust.  If  he  does  not  execute  it,  the  pkLintiifin  the  judgment 
has  a  ground  pf  action  against  him,  personally.  He  may  proceed 
against  him  by  action  on  the  judgment,  suggesting  a  devastavit ; 
or  he  may  cause  a  return  of  nulla  Vond  to  be  made  on  the  execu- 
tion issued  on  it,  and  then  proceed.  The  judgment  and  the  re- 
turn will  be  conclusive  evidence  against  the  trustee.  Or  where 
boDd  is  given,  he  may  sue  him  on  his  bond.  To  reach  the  sure- 
ties, then,  where  bond  rfnd  security  is  given,  the  secopd  step  to  be 
taken  is  this  suit  against  the  representative  to  charge  him  person- 
ally. Suit  being  brought  against  him,.personally,  for  the^default, 
and  judgment  had,  and.  execution  issued,  and  a  return  of  nulla  bo- 
na thereon;  then,  and  not  till  then,  aliterior  to  the  Act  of  1820, 
could  the  party  sue  the  securities.  - 

According  to  these  propositions,  it  is  established,  first,  that  be- 
fore the  Act  of  1820,  a  judgment  against  the  guardian,  executor 
or  administrator,  in  his  representative  character,  was  necessary, 
before  one  could  proceed  against  him  personally.  Such  a  judg- 
ment is  the  only  legal  evidence  of  a  demand  against  the  estate. 
And  secondly^  that  in  order  to  subject  the  sureties  upon  his  boud, 
three  suits  were  necessary*  to  wit :  a  suit  against  the  trustee,  in 
his  representative  character,  a  suit  against  him  personally,  and  a 
suit  against  the  sureties.  The  latter  propositioD  has,  however, 
been  denied,  and  upon  that  denial  an  argument  is  founded  against 
the  construction  which  we  give  to  the  Act  of  1820.  The  argu- 
ment is  this :  The  Act  of  1820  was  passe^  obviously  to  prevent 
Che  multiplicity  of  suits,  before  that  time  necessary  to  charge 
sureties.  Before  that  time  only  two  suits  were  necessary;  if  so, 
und  if  it  is  still  held  that  two  suits  are  necessary  since  the  .Act, 
to  wit,  one  against  the  guardian,  in  his  representative  cba^cter, 
and  one  against  the  principal  and  his  sureties ;  then  tlge  object  of 
the  Act  of  1820  is  not  obtained — there  is  no  reductitin  of  the  num- 
ber of  suits.  In  other  words,  the  Legislature,  intending  by  the 
Act  of  1820,  which  authorises  principals  and  suneties  to  be  sued 
in  the  same  action,  thereby  tQ  prevent  a  multiplicity  of  suits,  and 
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two  only  being  necessaty  to  charge  the  sureties  before  its  passage, 
the  inference  is  a  fair  one  that,  by  t)ie  Act  of  1820,  ihe  Legisla- 
ture meant  to  dispense  with  the  suit  against  the  principal,  in  his 
representative  character,  and  to  permit  hira  and  his  sureties  to  be 
brought  before  the  Court,  and  to  be  charged  in  one  action.  No 
other  coDStmction,  3ay  the  defendants,  will  give  effect  to  the  Le- 
gislative will ;  and  without  it,  the  Act  of  1820  is  wholly  unmean- 
ing. But  are  they  right  in  the  assumption  with  which  they  start  ] 
I  think  I  have*  shown  that  they  are  wrong;  that  a  jud^^nnent  is  first 
necessary  against  the  effects  in  the  hands  of  the  executor,  admin- 
istrator or  guardian,  before  he  can  be  sued  personally ;  and  a 
judgment  was  necessary  against  him  personally,  anterior  to  the 
Act  of  1820f  i)efore  his  sureties  could  be  proceeded  against  at  all. 
The  idegr  of  the  counsel  for  defendant,  and  of  the  Court  below, 
seems  to  have  been  based  upon  a  practice  which  atone  time  ob- 
tained in  the  Courts  of  this  State,  in  a  suit  against  an  executor  or 
administrator,  to  enter  up  alternative  judgments— judgments  de 
bonis  ^testatarisf  n  non,  de  bonis,  jrropriis,  and  thub  to  charge  him 
personally  and  representatively  in  the  same  action.  According  to 
principle,  this  practice  was  wrong,  and  was  repudiated  by  the 
Judges  in  Convention.     See  Dudley's  Rep,  2. 

[3.]  The  rule  is  this :  "  Whenever  the  action  against  an  exec- 
utor or  administrator  can  only  be  supported  against  him  in  that 
character,  and  he  pleads  any  plea  which  admits  that  he  has  acted  as 
such,  (except^  a  release  to  himself,)  the  judgment  against  him 
must  be  that  the  plaintiff  do  recover  the  debt  and  costs,  to  be 
levied  out  of  the  assets  of  the  testatw,  if  the  defendant  have  so 
nmch,  but  if  not,  then  the  costs  out  of  the  defendant's  own 
goods."  2  Will.  Ex'rs,  1409.  1  Saunders,  335,  336,  in  note  to 
Hancock  ts.  Proud.  Wentw.  Of.  Ex.  341 ,  346.  Hock  vs.  Leigh- 
ton,  1  Salk,  310.  Ramsden  vs.  Jackson,  1  Atk.  292, 294.  Euring 
vs.  Peters,  3  T.  R.  685.  Barrow  vs.  Wade,  7  S.  and  M.  49.  Pope 
Ts.  Robinson,  1  Stew.  415.  Siglar  vs.  Haywood,  8  Wheat.  675. 
Jameson  vs.  Martin,  3  J,  J.  Marsh,  330. 

If  the  judgment  is  entered  in  any  other  form,  it  is  erroneous. 
If,  however,  the  defendant  pleads  nc  unques  executor,  pr  adminis- 
trator,  or  a  release  to  himself,  and  it  is  found  against  him,  the  judg- 
ment is  that  the  plaintiff  recover  both  the  debt  and  costs,  in  the 
first  place,  de  bonis  testatoris  si,  Spc.  and  si  non,  S^.  de  bonis  pro- 
priis,2  WUl.  Ea^rs,  1409.     Bro.  Ex'rs,  34.     1  Roll.  Abr.p.  930. 
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Cr<7.  Jrt^.  G48.      TFiw/zr.  O^.  £x.  338,  340,   14  edit,     1   jSomwA 
336,  b.  note  10. 

No  judgment  being  por^sible,  personally,  against  the  executor 
or  administrator,  in  an  action  against  bim  as  such,  it  was  indis- 
pensable to  sue  him  in  a  new  and  separate  action ;  and  the  argu- 
ment in  favor  of  the  construction  of  the  Act  of  1820,  claimed  by 
the  counsel  for  the  defendant,  and  also  by  the  Court  below,  to 
which  I  just  now  adverted,  falls  to  the  ground. 

It  is  not  pretended  that,  prior  to  the  Act  of  1820,  after  a  jtklg^ 
ment  de  bonis  testatoris,  the  executor  or  administrator  and  his 
sureties  could  be  united  in  the  same  action,  for  the  default  of  the 
executor  or  administrator  in  not  paying  it.  '  Three  suits  were, 
therefore,  necessary  before  that  Act*  The  old  law  being  as  I 
have  stated  it,  the  mischief  was  the  necessity  of  suing  the  princi- 
pal and  his  sureties  after  the  default  separately,  making  thi'ee  ac- 
tions indispensable  before  a  recovery  could  be  had  ag<^inst  sure- 
ties. To  remedy  that  mischief,  the. Legislature,  in  1820,  declared 
that  principals  and  securities  to  guardiana!,  executors'  and  admin- 
istrators' bonds  might  be  sued  in  the  same  action.  That  is,  when 
a  Judgment  is  had  against  the  goods  of  the  estate,  then,  instead 
of  suing  the  representative,  personally,  for  the  devastavit,  and 
afterwards  his  sureties,  as  heretofore,  the  plaintiff  might  unite 
them  in  the  same  action.  Admitting,  then,  that  we  are  right,  and 
that  it  is  still  necessary  to  obtain  a  judgment  or  decree  against 
the  goods  of  the  estate,  before,- under  the  Act  of  1820,  the  sure- 
ties can  be  sued,  still  the  end  proposed  by  the  Legislature,  in 
passing  that  Act,  is  accomplished ;  for  by  it  the  number  of  suits 
necessary  to  charge  sureties  i?  reduced  from  tJi-reo  to  tzco.  The 
Act  subserves  a  very  intelligible  and  a  veiy  valuable  purpose.  It 
does  not  change  the  law,  as  I  shall  show,  regulating  this  subject,* 
one  jot  or  tittle.  It  does  not,  in  the  least,  mar  the  symmetry  of 
that  system  of  rules  which  govern  this  most  interesting  subject  mat- 
ter ;  it  simply  authorises,  as  I  have  stated,  the  joining  of  principals 
and  sureties  in  the  same  suit.  It  refers  alone  to  the  plaintiflTs 
remedy;  the  rights  of  all  parties  remain  as  before.  The  drafts- 
man of  the  law  understood  his  work,  and  with  admirable  skill  so 
framed  it  as  to  avoid  multiplicity  of  suits,  and  yet 'leave  all  the 
rights  of  the  parties  as  they  were.  The  positions  thus  far  taken 
are  all  supported  in  the  authorities  referred  to.  That  before  the 
Act  of  1820,  the  three  suits  were  necessary  to  charge  the  sureties, 
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see  particularly  the  case  of  Braxton  vs.  Justices  of  Spottsvylvania 
C<furt,  1  Wash,  Virg.  il.  31.  Gordon* s  Adininistrators  rs.  Justices 
of  Frederick,  1  Munford's  R.l,  In  the  latter  case,  the  whole  doc- 
trine is  reviewed,  with  signal  ability,  by  Judge  Tucker.  Call  vs. 
Ruffin,  1.  Call's  R.  333,  and  Jones  vs.  Anderson,  4  McCord'sR.  113, 
and  the  authorities  referred  to  in  these  cases. 

I  propose,  now,  briefly  to  consider  the  Act  of  1 3th  Dec  1820, 
and  to  apply  the  point  made  under  it  with  more  particularity.  Let 
it  be  undei-stood,  that  the  demand  made  by  the  plaintiff  in  error 
b  not  that  there  shall  be  a  separate  action  against  the  guardian,  in 
his  personal  character,  and  a  judgment  and  a  return  of  nulla 
bona  as  formerly,  before  the  sureties  can  be  sued  on  the  bond.  It 
is  conceded  that,  by  the  Act  of  1820,  the  sureties  may  be  sued  on 
their  bond,  %vithout  this.  The  distinctive  point  is  this:  is  it  neces- 
sary, since  the  Act  of  1820,  that  the  plaintiff  in  this  action  should, 
by  a  judgment  or  decree  of  aCourt  of  competent  jurisdiction, 
establish  his  claim  against  the  guardian  in  his  representative  char- 
acter, before  the  sureties  can  be  liable  on  their  bond  ?  According 
to  the  principles  already  stated,  they  cannot,  unless  that  Act  ex- 
pressly or  by  legal  construction  makes  them  liable.  I  have  al- 
ready shown  what  I  believe  to  have  been  the  object  of  that  Act ; 
and  that  the  object  is  fully  carried  into  effect  upon  the  require- 
ment we  make,  that  there  should  be  such  a  judgment  or  decree, 
as  a  condition  precedent  to  the  liability  of  the  sureties,  and  have 
thence  derived  the  argument  that  the  Legislature  did  not  intend  to 
repeal  the  law  which,  prior  to  the  Act,  required  such  judgment  or 
decree,  as  a  condition  precedent  to  the  liability  of  sureties. 

Neither  expressly  or  by  implication,  does  the  Act  of  1820  dis- 
pense with  the  suit  and  judgment  or  decree  against  the  guardian, 
executor  or  administrator  in^  that  character. 

The  title  declares  it  to  be  "  An  Act  to  authorize  suits  to  be  in- 
stituted against  securities  to  executors',  administrators' and  guardi- 
ans' bonds,  in. the  same  action  with  the  principal  thereto." 

The  preamble  recites  the  fisict,  that  it  has  been  decided  by  the 
Superior  Courts,  that  such  sureties  could  not  be  sued  until  the 
principals  have  been  sued  to  insolvency,  whereby  great  injury  to 
the  interest  of  heirs,  distributees  and  others  may  accrue.  And 
the  first  section,  "  for  remedy  whereof,"  enacts,  that  all  sureties  to 
executors',  guardians'  and  administrators'  bonds,  shall  be  consid- 
ered as  joint,  or  }oint  and  several  obligors,  ("  as  the  case  may 
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be,")  with  the  principal  or  principals  in  said  bond,  "  so  as  to  au- 
thorize  any  heir  or  heirs,  distributee  or  distributees,  administrator 
de  bonis  non;  or  others  concerned,  to  sue  such  principal  or  princi- 
pals, and  security  or  securities  to  such  bond,  or  either  of  them, 
in  the  same  action."  To  which  enactment  there  is  diprovisot  that 
the  principal  in  the  bond,  if  within  the  limits  of  the' State,  shall 
be  first  sued,  or  shall  be  sued  in  the  same  action  with  the  sureties, 
and  shall,  in  that  action,  be  distinguished  as  principal. 

The  second  section  of  the  Act  provides,  that  in  all  cases  where 
judgment  shall  be  oblained,  in  conformity  with  the  first  section, 
execution  shall  issue  against  both  principal  and  surety,  but  shall 
be  levied  on  the  property  of  the  principal  first ;  and  in  case  no  pro- 
perty of  the  principal  shall  be  found  in  the  County,  on  which  to 
levy  the  execution,  or  not  enough  to  satisfy  it,' then  it  shall  be  lev- 
ied on  the  property  of  the  sureties,  or  either  of  them.  This  flec- 
tion provides  farther,  that  in  all  cases  where  sureties  have  paid 
the  whole  qr  any  part  of  sEud  execution,  they  shall  have  the  use 
and  control  of  it,  to  indemnify  themselves  out  of  ^eir  principal. 

The  third  section  declai*es,  that  the  Act  shall  not  extend  to 
bonds  executed  before  its  passage ;  and  these  are  all  of  its  enact- 
ments.    Prince,  445. 

Now,  from  the  title  and  preamble,  and  fro^i  the  whole,  body  of 
this  Act,  it  is  manifest  that  it  relates  to  the  parties  to  the  bond.  It 
contemplates  principals  and  sureties  to  the  contract  of  which  the 
bond  is  the  evidence.  It  relates  to  the  remedy  of  heirs,  distribu- 
tees and  others  upon  that  bond.  Now,  as  I  shall  insist,  the  exe- 
cutor, administrator  or  guardian,  is  no  party  to  that  contract  in 
that  char€icter.  He  derives  his  trust  character  from  the  will  and 
the  Ordinary.  As  an  individwalf  he  enters  into  bond— -he  con- 
tracts with  the  Ordinary — ^for  the  faithful  execution  of  the  trust. 
It  is  as  an  individual  that  this  Act  contemplates  him.  It  provides 
additional  remedies  against  him  and  his  sureties,  as  peY^onal  con- 
tractors with  the  Ordinary.  The  sureties' are  the  sureties  of  the 
individual.  The  Act  declares  them  joint,  or  joint  and  severafob- 
ligors  with  him,  for  the  purposes  of  a  suit  against  them  all  jidintly. 
In  his  personal  character  as  principal,  and  in  their  char&<^er  as  bis 
sureties,  it  makes  them  suable  in  the  same  action;  It  contem- 
plates him,  at  that  time,  and  in  that  position,  whei^'  and  in  which, 
by  the  general  law,  he  is  himself  personally  liablb  to  be  sued  for 
1  default ;  and,  whereas,  by  the  old  law,  at  th&  time,  and  in  thai 
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position,  be  could  not  be  sued  jointly  witb  his  sureties,  but  must 
seeds  be  separately  sued  to  insolvency,  before  his  sureties  could' 
be  sued  at  all ;  now,  by  the  new  law,  he  may  be  individually  sued 
and  bis  sureties  with  him,  in  one  and  the  same  action.  This  is 
the  head  and  front  of  the  offending  of  the  Act  of  1820.  It  does 
not  look  to  him  as  trustee,  or  to  his  relations  with  the  estate 
which  he  represents.  It  leaves  them,  and  the  law  which  governs 
tliem,  just  where  they  Were.  One  of  the  requirements  of  that 
law,  I  have  shown,  is,  that  neither  he  nor  his  sureties  are  liable 
until  there  is  a  decree  or  judgment  against  the  effects  in  his  hands, 
from  the  non-payment  of  which  springs  his  personal  liability. 
According,  then,  to  the  fair  intent  and  meaning  of  the  Act  of 
1820,  such  a  judgment  or  decree  is  as  necessary  as  it  ever  was. 

This  is  a  suit  by  the  Justices  of  the  Inferior  Court  of  Irwin 
County,  for  the  use  of  certain  minors,  by  their  guardian,  against 
a  former  guardian  and  his  sureties,  on  thcii  bond.  The  condition 
of  the  bond  is,  that  the  principal  shall  well  and  truly  demean  him- 
self as  guardian,  agreeably  to  his  letters  of  guardianship,  and 
agreeably  to  law,  in  such  cases  made  and  provided.  This  bond, 
I  have  said,  is  a  contract  by  the  guardian  and  his  sureties  with 
the  Ordinary.  He  and  they  stipulate,  that  he  will  well  and  truly 
demean  himself  as  guardian,  according  to  law.  It  is  his  duty,  by 
law,  to  pay  over  to  a  subsequently  appointed  guardian,  the  effects 
of  his  wards  in  his  hands ;  and  if  he  fails  to  do  so,  wlien,  accord- 
ing to  law,  demanded,  he  fails  to  demean  himself  according  to 
law,  and  there  is  a  breach  of  his  bond.  Upon  this  breach  the 
sureties  are  liable.  But  how  liable?  Their  liability  upon  this 
conti-act  is  an  ultimate  liability.  It  is  secondary,  first,  to  the  lia- 
bility of  the  estate,  or  of  the  guardian  in  his  rei)resentative  char- 
acter; and  it  is  also  secondary  to  his  personal  liability  for  his  own 
default.  They  agree  that  he,  in  his  personal  character,  shall  de- 
mean himself  according  to  law.  They  answer  for  the  faithful 
management  of  the  trust  through  liim ;  but  he,  himself,  is  not  lia- 
ble to  be  called  to  account,  personally,  according  to  his  contract, 
until  a  legal  claim  upoh  the  estate  which  he  represents  has  been 
established.  If  so,  how  can  his  sureties  be  liable,  until  after  the 
claim  has  bfeen  established  ]  Are  they  liable  prior  to  and  in  a 
higher  degree  than  their  principal  1  If  they  are,  what  becomes 
of  the  idea  of  suretyship  1  They,  in  that  event,  become  princi- 
pals.    The  Act  tf  1820  never  looked  to  any  such  result  as  this. 
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There  is  no  liability  upon  the  sureties  until  there  is  a  breach  of 
the  bond.  There  can  be  no  breach  for  a  failure  to  pay  over  ef- 
fects, until  that  claim  is  established  against  them  ;  and  there  is  no 
sufficient  evidence  of  the  establishment  of  I9uch.  a  claim,  but  a  judg- 
ment or  decree  of  a  Court  of  competent  jurisdiction;  and  this, 
to  my  mind,  is  the  logic  and  the  law  of  the  case.  But  hear  die 
following  authorities: 

The  case  of  Braxton^  Sft:,  vs.  the  Justices >qf  Spottsylvania,  was 
a  suit  by  a  creditor  against  an  executor  and  his  sureties  on  their 
bond.  One  of  the  questions  submitted  to  the  Court  in  that  case 
was,  "  Whether  the  action  could  be  maintained  before  a  judgment 
first  had  by  the  plaintiff  cLgainst  the  representatives  of  the  debtoTf 
and  an  execution  a^nd  return  of  nulla  bona  V*  The  Court  said, 
*'  The  true  question  is,  has  the  relator  brought  himself  within  the 
Act,  or,  in  other  ^yords,  does  it  appeeu*  from  this  record,  that  he  is 
a  pawy  ijijured,  within  the  words  and  meaning  of  the  Act.  A 
man  who  claims  as  a  creditor t  and' means  to  take  the  benefit  of  the 
Act,  Ttmst  show  himself  to  be  a  creditor ;  that  the  testator  left  as- 
sets; that  they  came  to  the  haiids  of  the  executor;  that  there 
was  a  sufficiency  to  discharge  his  demand,  or  so  much  thereof,. af- 
ter paying  debts  of  higher  dignity,  ^nd  lYiBlthe  esQecutor  has  wast- 
ed the  assets.  Without  this  concurrence  there  is  no  injury  done 
him."  Again,  the  Court  in  the  same  case  says*  '<  But  the  person 
who  means  to  make  use  of  this  Act,  must  show  himself  to  be  a 
creditor  in  the  usual  course  of  law.  It  is  not  enough  to  produce  a 
mere  document  of  debt;  hc^ust  first  institute  a  suit  against  the 
executor  or  administrator ^  biecause  it  is,  in  the  first  instance,  a  dis- 
pute between  creditor  and  debtor,  whether  oi*  not  a  debt  actually 
exists — a  dispute  which  the  securities  to  such  a  bond,  (who  are 
strangers  to  the  contract,)  are  by  no  means  competent  to  manage. 
It  is  a  principle  of  universal  law,  that  both  parties  shall  be  heard. 
Let  us  put  this  case  :  Suppose  that  A  binds  himself  in  a  bpnd  to 
B,  to  pay  him  whatever  sum  C  owes  him,  (B.)  Now,  before  a 
forfeiture  is  incurred  by  A,  must  not  B  prove  first  the  sum  tbS^€^ 
actually  owes  him  ?  Mr.  Waller,  the  relator,  therefore,  Qiight  to 
have  shown,  by  an  action  against  the  executor^  that  he  wfili  a  cred- 
itor."    1  Wash.  R,  31.  • 

In  the  case  of  Gordon^ s  Administrators  vs.  The  Jtistices  (f  Fred- 
erick, (1  Munf,  1,)  Judge  Tucker,  afler  reviewing  the  case  in  1 
Wash.  31,  and  quoting  one  of  the  positions  of^he  Court  in  that 
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case,  says,  "  I  subscribe  most  fully  to  this,  as  to  every  preceding 
part  of  tbe  apiiiion,  which  is  reported  to  have  been  unanimously 
given  in  that  important  case." 

The  same  doctrine  precisely  is  held  in  Jones  et  at.  rs,  Anderson^ 
(4  McCord^B  Rep,  116.)  That  was  a  suit  against  sureties.  The 
Court  there  says,  *'The  responsibility  of  the  sureties  is  an  ultimate 
vne,  and,  therefore,  a  demand  on  the  part  of  the  applicant  must 
have  been  established,  and  the  responsibility  of  the  administrator 
established,  before  they  can  be  sued  on  the  bund." 

Both  the  second  and  first  secondary  liability  of  the  sureties,  of 
which  I  have  spoken,  are  maintained  by  the  Act  of  1S20.  For, 
although  after  the  judgment  or  decree  is  had,  establishing  the 
claim  against  the  representative,  the  sureties  may,  by  the  Act,  bo 
sued  with  him  personally  in  the  same  action  ;  and  although  exc^ 
cation  may  issue  on  the  judgment  against  them  equally  with  him, 
yet,  when  they  are  so  sued  with  hira^  by  express  stipulation  in  the 
Act,  they  are  not  held  to  paif  until  execution  against  the  principal 
is  first  levied  upon  his  property.  They  are  uot  liable  to  a  levy 
for  any  part  of  the  debt,  unless  there  is  not  pi-operty  enough  of 
tbe  principal  to  be  found  within  the  County  to  pay  it.  In  no 
event,  if  the  principal  in  the  bond  is  within  the  limits  of  the  State, 
can  the  sureties  be  sued  alone.  The  plaintiff  is  required  by  the 
Act  to  proceed  against  the  principal  first  by  suit,  or  to  unite  him 
with  the  sureties  in  the  action.  Thus  careful  was  the  Legislature 
not  to  interfere  with  this  ultimate  liability  of  the  sureties.  This 
carefulness,  with  other  things,  proves  that  they  did  not  intend  to 
change  the  la^  upon  this  subject,  except  just  so  far  as  to  mako 
sureties  suable  in  the  same  action  with  their  principals ;  and  thus 
18  manifest  the  truth  of  what  I  said  in  the  outset  of  this  discussion, 
that  whilst  the  number  of  suits  is  reduced  by  the  Act  of  1820, 
yet  the  beautiful  symmetry  of  the  law  is  maintained. 

Whether,  if  the  principal  is  out  of  the  limits  of  the  State,  the 
sureties  may  not,  under  the  Act  of  1820,  be  liable  to  be  sued  at 
law,  alone,  on  their  bond,  and  whether  the  sureties  would  not  be 
liable  in  Equity,  for  a  demand  against  the  estate  represented  by 
their  principal,  in  a  case  where  the  demand  could  not  be  estab- 
lished by  a  judgment  or  decree  against  him,  on  account  of  his  ab- 
sence from  the  State,  or  residence  beyond  its  jurisdiction,  are 
questions  not  made,  and  upon  which  the  Court  gives  no  opinion. 
I  am  disposed  to  believe,  that  there  are  cases  where  Equity 
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would  grant  relief  against  sureties,  without  -the  preliminary  judg- 
ment against  the  trustee,  and  that  the  case  put  is  one  of  them.' 
See  5  Paige,  92,  and  authorities  there  cited, 
'  If  it  be  held  that  the  suit  upon  the  bond  against  principal  and 
sureties,  which  the  Act  of  1B20  authorizes,  be  a  suit  against  him 
in  his  representative  capacity,  then,  in  that  suit,  he  must  be  enti'* 
•  tied  to  plead  and  account  in  that  character.  His  right  of  being 
heard  in  Court  against  the  demand  of  a  creditor,  heir,  distribu- 
tee,  administrator  de  bonis  nem,  subsequent  guardian  or  other  per- 
son, as  the  legal  representative  of  the  entate,  cannot  be  question- 
ed. There,  all  the  issues  which  grow  out  of  this  right  are  before 
the  Court — such  as  arise,  for  example,  upon  pleas  of  plene  admin- 
is  train  t,  plene  administravit  prater,  &c.  &c.'&c.  upon  which  judg- 
ment must  be  rendered  against  him,  ill  his  representative  char- 
acter alone.  Could  it  be  supposed  that,  at  the  same  time,  in  the 
same  suit,  judgment  could  be  rendered  against  the  sureties? 
Suppose,  though,  judgment  in  such  a  suit  were  rendered  against 
him  as  trustee,  and  at  the  same  time  judgment  against  them,  and 
there  is  no  property  out  of  which  to  satisfy  the  judgment  against 
the  representative,  the  plaintiff  would  be,  by  the  Act,  entitled'to 
proceed  and  collect  out  of  the  sureties.  Upon  payment  by  them« 
they  are  .entitled  to  control  the  judgment  against  him  for  remune- 
ration. But  \^hat  is  the  judgment  against  him  1  It  is  a  judgment 
against  him  as  trustee,  and  that  insolvent.  So  th^t  they  would  take 
nothing  by  that  provision  of  the  Act  which  gives  control  of  the 
judgment  against  him  for  remuneration.  But  suppose,  that  in  the 
joint  action,  it  be  held,  that  the  representative  is  before  the  Court 
in-  that  charapter,  with  all  the  rights  of  defence  which  the  law 
gives  to  him  as  trustee,  and  lie  is  at  .the  same  time  l)efore  the 
Court  in  his  personal  character,  with  all  his  personal  rights  of  de- 
fence, and,  at  the  same  time,  his  sureties  are  in  the  same  suit  be- 
fore the  Court,  with  all  their  rights  of  defence  as  sureties,  (and  all 
these  suppositions  must  exist  as  facts,  upon  the  view  of  this  case 
taken  by  the  defendants  in  error,)  what  confusion  of  issues — wbat«i 
jumble  of  pleafr — what  inextricable  disorder — what  irreconcilable 
rights  would  not  the  suit  exhibit !  A  Court  of  Law,  if  rits  rules 
are  to  be  retained,  would  be  wholly  inadequate  to  dp-'any  justice 
between  the  parties.  It  could  not,  in  the  nature  of  tlie  case,  give 
judgment  against  the  principal  in  his  personal  chultcter,  without 
violating  that  rule  of  evidence  by  which,  alone,  w  can  be  made 
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personally  liable,  and  the  same  thing  would  be  true  as  to  the  sure- 
ties. The  construction  claimed  by  the  defendants,  involves  a  re- 
peal of  the  well  settled  law  which  for  years  has  governed  the 
rights  of  trustees  and  their  securities — a  repeal  which  we  are  sat- 
isfied the  Legislature  never  intended  to  make ;  whereas,  our 
construction  retains  that  law,  whilst  it  gives  a  valuable,  beneficial 
effect  to  the  Statute. 

AVhether,  under  our  Statutes,  the  Court  6f  Ordinary  has  such 
jttrisdictipn  as  to  make  an  accounting  before  them,  in  csitain  ca- 
ses, and  an  order  that  executors,  guardians  and  administrators 
pay  over  assets  in  their  hands,  a  sufficient  judgment  or  decree 
against  them  in  their  representative  character,  as  to  charge  the 
lureties,  is  a  question  of  some  importance,  but  which  I  forbear  to 
discuss,  it  not  being  made  on  this  record. 

Let  the  judgment  below  be  reversed. 
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No.  6.— Celia  Hatcher,  plaintiiT  in  esror,  t».  James  HamptoNi 

'         defendant 

[L]  In  applicatipnfl  to  a  Conrt  of  Equity,  for  an  iqjonction  to  restrain  a  tret^ 
jMti,  the  bill  must  allege  p^uliar  circumBtances,  to  show  that  the  injury  is 
irreparable  and  the  Common  Law  remedy  msuiBcieiit. 

[5«]  The  mere  allegation  that  the  defendant  is  felling  the  timber  of  thd  oom« 
plainant,  is  not  enough,  without  further  averment  as  to  Aome  peculiar  value 
of  the  timber  for  some  particular  purpose. 

[3.]  Chancery  will  interpose^  by  iigunction,  to  avoid  a  multiplicity  of  saits, 
where  there  are  sundry  persons  controverting  the  same  right,  and  each 
standing  upon  his  own  pretensions  ;  but  it  will  not  interfere  to  restrain  a 
person  merely  because  he  is  guilty  of  a  repetition  of  the  sa^e  trespass,  pro- 
vided the  case  is  abundantly  susceptible  of  compensation  in  damage*. 

« 

Application  to  dissolve  an  injunction.  Decided  by  Judge 
WAftREN,  Baker  Superior  Court,  in  Chambers,  16th  February, 
1849. 

Celia  Hatcher,  by  a  bill  filed  in  the  Superior  Court  of  Baker 
County,  alleged,  that  for  thirteen  years  she  had  been  in  the 
peaceable  poesession  of  a  lot  of  land  therein  described ;  that  James 
Hampton  had  <?ommenced  suit  to  recover  the  possession  of  this 
land  from  her,  Vrhich  action  was  still  pending ;  that  since  the 

vol..  vii.      f 
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commencement  of  the  action,  Hampton,  by  his  overseer  and  ne- 
groes, without  authority  of  law,  had  entered  upon  the  land,  and 
trespassed  upon  the  same  by  deadening  the  growing  timber.  The 
bill  charged  the  value  of  the  land  to  be  6800,  or  «ome  other  large 
sum,  and  that  the  deadening  of  the  trees  will  reduce  the  value  of 
the  land  fully  one-half;  that  the  tardiness  of  the  proceeding  at 
law>  rendered  its  remedy  inadequate,  and  the  complainant  doubt- 
ed whether  Hampton  would  be  able  to  Respond  in  damages,  most 
of  his  property  being  held  in  the  name  of  his  wife  and  chOdren. 
The  bill  prayed  an  injunction,  to  restrain  aU  trespass  or  interfer- 
ence with  the  land. 

By  an  amendment  to  this  bill,  the  allegation  that  the  land  was 
worth  $800>  was  stricken  out,  and  it  was  charged^  that  the  land 
was  of  great  value,  and  that  the  trespass  would  work  an  irrepar- 
able mischief  to  the  complainant,  by  diminishing  the  buUding  and 
rail  timbers,  and  subjecting  her  and  her  family  to  a  greater  dan- 
ger from  disease  arising  from  the  decayed  timber,  and  that  the 
damages  must  be  necessarily  speculative  and  difficult  to  arrive  at. 

The  answer  of  the  defendant  denied  the  material  allegations 
of  the  bill ;  admitted  the  possession  of  complainant,  but  insisted 
she  was  a  mere  ^*  squatter,"  and  had  only  within  a  few  years  set 
up  any  claim  or  title  to  the  land.  The  defendant  insisted  he  had 
the  only  valid  title  to  the  land,  and  denied  that  the  deadening  of 
the  timber  was  an  injury.  From  the  view  of  this  case  taken  by 
this  Court,  it  is  unnecessary  to  give  the  contents  of  the  answer 
more  fully. 

On  the  coming  in  of  the  answer,  the  defendant  moved  to  dis- 
solve the  injunction. 

The  Court  below  retained  the  injunction,  so  as  to  restrain  the 
defendant  from  deadening  any  more  timber,  but  dissolved  the 
injunction  restraining  the  defendant  from  cultivating  the  land  al- 
ready cleared. 

To  which  decision  complainant,  by  her  counsel,  excepted,  and 
has  assigned  error  thereon.  ' 

Lton  &  Clark,  for  plaintiff  in  error. 

H.  Morgan,  for  defendant,  cited  the*  following  audiorities  : 

5  Ga.  Rep.  SUB.    1  Bra.  Ch.  C.  5&    6  Vestff,  78^,    4  Jokni 
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Ch.  21.     R.  M.  CkarL  358.     7  John,  CL  Rep,  315.     6  John,  Ch. 
JZep.  500. 

By  the  Covr^— -LuMPKiNy  J.  deliTering  the  opinioQ. 

What  is  the  case  made  by  this  bill  ?  Celia  Hatcher  coroplains 
that  she  had  been  for  thirteen  years  possessed,  in  her  own  right, 
of  lot  No.  352,  in  the  first  District  of  Baker  County  ;  that  James 
Hampton  commenced  an  action  of  ejectment  against  her  for  the 
lot,  and  that  subsequently  thereto,  he  entered  upon  the  premises 
'vrith  his  overseer  and  servants,  and  was  deadening  the  timber 
thereon  with'  a  view  to  cultivate  the  same. ,  She  farther  states, 
that  the  injury  thus  committed  will  be  irreparable,  and  that  it  will 
expose  her  and  her  family  to  sickness ;  wherefore  she  prayed  an 
injunction,  which  was  originally  granted  by  the  Judge,  to  future 
Urespasse^ — ^the  defendant  being  at  libeity,  if  he  thought  proper,  to 
use  the  land  already  cleared. 

[1.]  Was  this  trespass  of  such  a  character  as  to  authorize  the 
interdiction  of  an  injunction  to  restrain  it  ?  We  think  not,  look- 
ing alone  to  the  charges  in  the  bill.  If  it  is,  we  can  hardly  con- 
ceive of  a  case  of  a  mere  trespass  where  the  Court  would  not  be 
entitled  to  interfere  by  injunction;  and  yet  all  the  books  concur  in 
holding  that,  to  justify  an  injunction,  there  must  be  something 
peculiar  in  the  trespass — as,  for  example,  the  unauthorized  run- 
ning of  a  road  through  the  garden  of  one  who  lives  by  garden- 
ing; the  diverting  of  water  from  its  usual  channel,  which  pro* 
pels  machinery.  Even  as  it  respects  this  trespass,  there  might  be 
such  a  case  made,  not  only  in  felling  shade  trees,  but  in  the  cut- 
ting down  of  pine  timber  on  land. 

[2.]  If  the  bill  alleged,  for  instance,  that  a  saw  mill  had  been 
erected  on  the  land,  or  in  the  vicinity,  which  rendered  this  pine 

f 

timber  peculiarly  valuable  for  lumber,  I  will  not  say  that  this 
would  not  justify  the  interposition  of  a  Cotirt  of  Equity.  But  no 
such  case  is  made..  It  is  a  mere  trespass,  and  for  any  thing  that 
appears,  abundantly  capable  of  compensiition  in  damages,  by  or- 
dinary suit  at  Common  Law.  Under  these  circumstances,  the 
Court  win  not  arrest  it  by  the  exercise  of  this  extraordinary  power. 
[3.]  But  it  is  said,  that  Chancery  should  interpose  to  avoid  a 
multiplicity  of  suits;  and  we  concede  there  are  such  cases,  and 
that  this  18  a  w^l  known  principle  of  Equity  jurisprudence.     It 
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is,  boweyer,  where  there  are  sundry  persons  controverting  the 
same  right,  and  each  standing  on  his  own  pretensions,  and  has  no 
application  to  persons  Ivho  are  guilty  of  a  repetition  of  the  same 
trespass,  in  despite  of  repeated  suits  and  recoveries  against  them. 
It  has  never  been  supposed,  that  because  one  person  chooses  daily 
to  pull  down  the  fence  of  another,  and  turn  his  stock  in  his  fields, 
that  this  would  authorize  the  Courts  of  Chancery  to  restrain  the 
intruder  \xy  injunction*        .     . 

Indeed,  the  only  error  which  it  occurs*  to  us  the  Court  commit- 
ted, was  against  the  defendant  in  not  dissolving  the  injunction  tn 
tatOy  instead  of  in  part  only.  For  it  is  not  enough,  we  apprehend, 
for  the  complainant  to  state  tl^at  she  fears  sickness.'  She  should 
have  alleged  issuable  facts,  susceptible  of  trial,  aiid  vvhrch,  at  leut 
upon  their  face,  would  have  made  out^a  presumptive  case  for  re- 
lief. . 

What  has  been  said  will  sufficiently  vindicate  the  decree  of  the 
Circuit  Court,  and  its  judgment  is.  consequently  affirnied. 


No.  7. — ^JoiiN  H.  Howard  and  others,  plaintiffs  in  error,  f*.  John 

Dill  &;  Co.  defendants. 

[1.]  A  distress  warrant  for  rent,  under  the  Act  of  1811,  which  is  issued  on  the 
oath  of  an  agent,  is  irregular  and  void ;  it  can  only  iasue  on  the  oath  of  the 
pdrson  to  whom  the  rent  i«  due. 

Rule  against  the  Sheriff,  in  Randolplr  Superior  Court  Decid- 
ed by  Judge  Warren,  April  Term,  1849. 

John  H.  Howard  and  James  M.  Chambers,  plaintiffs  in  thfee 
distress  yvarrants,  issued  against  one  John  Mclver  Davis,  by  a 
rule  nisi  in  Randolph  Superior  Courts  called  upon  ther'Sheriff  to 
show  cause  why  he  should  not  pay  over  to  them  laoney  in  his 
hands,  arising  from  the  sale  of  property  of  the  defendant  under 
these  warrants.  « 
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The  Sheriil' returned,  that  he  had  in  his  hands  the  sum  of  $359, 
from  sale  of  six  mules,  sold  under  said  waiTants,  tiiat  the  same 
were  levied  on  previously  by  an  attachment  in  favor  of  John  Dill 
&;  Co.  which  attachment  had  been  carried  to  judgment,  and  Vi^.Ja, 
issued  thereon,  in  his  hands,  claimed  the  money.  The  distress 
warrants  were  older  than  the  judgment  .on  attachment. 

Upon  the  making  of  this  return,  Messrs.  A.  McDougald  and 
Jones  &  Cunithcrs,  as  attorneys  of  John  Dill  Sc  Co.  moved  the 
Court  to  postpone  the  lien  of  the  distress  warrants,  among  other 
grounds,  *'  because  it  did  not  appear  that  the  plaintiffs  in  the  dis- 
tress warrants  had  made  application  for  the  same,  or  made  oath  in 
writing,  of  the  amount  of  rent  due,  but  that  the  affidavit,  in  each 
case,  was  made,  subscribed  and  sworn  to  by  one  Mansfield  Tor- 
rance, purporting  to  be  an- agent  for  each  of  said  plaintiffs." 

The-  plaintiff^  in  distress  warrants  objected  to  this  motion,  be- 
cause John  Dill  &  Co.  were  strangers  .to  the  proceeding  before 
the  Court,  and  could  not  be  heafd  therein. 

The  Court  overruled  the  objection,  and  on  argument,  sustained 
the  motion  on  the  grpund  above  stated. 

To  these  decisions  of  the  Court,  counsel  for  Howard  and  Cham- 
bers excepted,  and  error  has  been  assigned  thereon. 

H.  L.  Benning,  for  plaintiff  in  error. 

A.  McDouoA.Ll>»  ifor  defendant. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

It  is  argued  that  these  plaintiffs  in  attachment  are  strangers  to 
the  cause  between  the  plaintiff,  in  the  distress  wairant,  and  his 
tenant,  and  ought  not  to  be  heard  against  the  validity  of  the  war- 
rant. Pending  the  litigation,  they  could  not  be  heard,  unless  made 
a  party  regularly.  *  They  could  not  be  heard  in  the  issue  on  the 
warrant  between  the  plaintiff  and  his  debtor.  The  matter  here  is 
wholly  different.  The  attachment  creditors  hold  liens  against  the 
money  now  in  the  hands  of  the  Court.  The  plaintiff  in  the  war- 
rant also  holdp  a  lien  upon  it.  Their  respective  liens  have  been 
consummated,  and  their  claims  against  the  common  debtor  are  all, 
as  they  insisi,  established.  There  is  no  contest  here  between  ayy 
one  of  them  add  the  debtor.     The  contest  is  as  to  who  shall  have 
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tlie  money.  The  Court  sits  as  a  Chancellor  to  distribute  it.  It  is 
hiB  duty  to  give  it  to  the  highest  valid  lien.  To  do  so,  he  must 
look  at,  and  inquire  into  the  liens  themselves,  and  ascertain  wheth- 
er they  are  regularly  sued  out  and  legally  valid.  This  it  is  his 
duty  to  do  of  his  own  mere  motion ;  and  all  the  claimants  on  the 
Amd  have  a  right  to  be  heard  In  support  of  their  own  liens,  and 
against  all  others.  Each  has  the  right  to  move  to  postpone  or  set 
aside  any  clsum  which  conflicts  with  his  own.  All  are  parties  be- 
fore the  Court.  This  is  so  common  a  thing,  in  the  distiibution  of 
money,  that  I  was  surprised  to  hear  it  questioned.  • 

Again,  it  is  insisted,  that  if  there  be  irregulai^ty  in  the  suing  out 
of  the  distress  warrknts,  it  has  been  cured  by  the  failure  of  the  de- 
fendant to  except  to  it  at  the  proper  time,  and  by  his  acquiescence 
for  a  long  time.  There  are  cases,  no  doubt,  where  a  defendant  in 
a  judgment  may  be  himself  estopped,  by  long. acquiescence,  fron^ 
denying  its  validityv  I  do  noCsay  that  this  is  one  6£  them.  I  do 
not  think  it  is.  But  if  it  were,  failure  to  except  to  the  irregularity 
and  acquiescence  in  it«  cannot  affect  the  rights  of  third  persons. 
They  are  not  estopped  by  the  negligencd  or  waivers  of  the  defend- 
ant. They  are  not  his  privies.  The  warrant  mjay  be  assailed  by 
them,  and  if  irregular,  set  aside ;  even»  although*  as  against  the 
tenant,  it  might  be  held  valid. 

[1.]  The  objection  made  to  this  warrant  is,  that  it  is  issued  on 
the  oat)i  of  an  agent,  wheii  tt  can  alone  legally  issue  on  the  oath  of 
the  creditor  himself.  The  objection  is  fatal  to  the  warrant.  The 
Act  of  ISll  declares,  that  *'From  and  a^er  the  passage  pf  this 
Act,  it  shall  and  niay  be  lawful  for  any  peison  who  may*  hereafter 
have  rent  due,  when  the  same  does  not  exceed  thirty  dollars,  to 
make  application  to  any  Justice  of  the  Peace  within  the  District, 
where  his,  her  or  their  tenant,may  reside,  and  obtain  from  such  Jt^s- 
tice,  a  distress  wan-ant  for  the  sum  claimed  to  be  due,  on  oath  in- 
writing,  for  the  said  rent,  and.  the  same  may  be  levied,"  &c.  The 
Act  makes  these  requirements  equally  applicable  to  cases  where 
the  sum  exceeds  thirty  dollars.  PrincCt  687.  The  necessary  con- 
struction of  this  Act  is,  that  the  oath  must  be  taken  by  the  creditor. 
Any  person,  who  may  have  rent  due  him,  is  entitled  to  the  warrtmt; 
any  person  may  make  application  to  a  Justice  for  it.  The  war- 
rant is  obtained  for  the  sum  claimed  to  be  due.  Due  to  whom  ? 
Clearly,  to  the  person  who  makes  tlie  application,  &xA  not  to  an- 
other.   And  how  is  th6  rent  to  be  claimed  to  be  dife?     Why,  on 
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oath  in  mriting.  Who,  then,  is  required  to  make  the  oath?  Be- 
yond question,  the  person  who  makes  the  claim,  and  to  whom  th% 
rent  is  due — the  creditor  himself.  It  recjuires  the  powers  of  a 
very  astute  logician  to  give  to  this  Act  any  other  meaning,]jliav- 
ing  the  least  claim  to  plausibility. 

The  requirement  of  the  creditor's  oath  is  founded  too  in  good 
reasons.    The  remedy  given  for  the  collection  of  i-ent,  is  rapid  and 
summary.     The  Legislature,  no  doubt,  fell  the  necessity  of  pro- 
tecting it  from  abuse — of  throwing  around  the  tenant  some  safe- 
guards—some guaranties  against  unfounded  and  vexatious  suits 
for  rent.     Hence,  they  presci'ibe'  as  a  condition  precedent,  that 
the  applicant  for  the  warrant — ^the  creditor — ^should  swear  that  the 
rent  is  due    Without  this,  the  warrant  cannot  legally  issue.     The 
safety  of  the  tenant  is  found  in  the  oatJi  of  the  landlord,  and  in 
the  responsibilities  which  his  oath  imposes — in  his  liability  to  the 
pains  and  penalties  of  thq  law,  if  he  swears  falsely.     This  securi- 
ty is  weakened — ^not  to  say  lost — ^if  the  oath  of  an  agent  is  held 
sufficient.     His  oath  casts  no  responsibility  upon  his  principal, 
and  comparatively  little  upon  himself     He  may  believe  the  rent 
is  due,  when  in  fact  it  is  not.     The  allowance  of  the  oath  of  an 
agent  in  these  cases,  would  open  a  wide  door  to  frauds  and  per- 
juries, and  leave  the  tenant  subject  to  oppression.     This  Act,  and 
all  others  which  give  peculiar  and  summary  remedies,  are  to  be 
construed  strictly;  and  he  who  would  avail  himself  of  them,  must 
bring  himself  strictly  within  their  requirements.     It  is  said,  that 
.what  a  man  may  lawfully  himself  do,  he  may  do  by  his  agent. 
This  is  a  rule  of  the  law ;  but  it  extends  not  to  oaths — to  acts 
which  are  strictly  personal.    One  cannot  delegate  the  right  to 
swear ;  one  cannot  much  n^re  delegate  the  obligation  to  swear. 
The  duty  is  one  that  refers  to  his  mind  and  conscience.     He  may 
not  swear  by  proxy.     In  all  similar  cases,  the  Legislature  has,  by 
law,  authorized  the  oath  of  the  agent,  which  shows,  that  before 
such  express  grant,  the  oath  of  an  agent  was  held  to  be  insufficient. 

Let  the  judgment  below  be  affirmed. 
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No.  8. — John  D.  Adkins  and  others,  plaintiffs  in  error,  vs,  Na- 
than Baker  and  another,  defendants. 

[1.]  Judgment  creditors^  claiming  a  participation  in  a  common  fund,  have  sacb 
an  interest  in  the  order  of  the  Circuit  Court,  for  its  distribution,  aato  enti- 
tle them  to  'carry  up  the  same  by  writ  of  error. 

[2.]  Under  the  Act  of  1841,  giving  to  certain  persons  a  lien  on  steamboats 
and  other  water-craft,  navigating  certain  rivers :  Heldy  that  an  affidavit  stat- 
ing the  names  of  the  owners  of  the  boat,  and  that  demand  was  made  of 
**  said  owners"  is  sufficient. 

[3.]  If  it  appears  from  the  proceedings,  that  the  indebtedness  accrued 
within  twelve  months  previous  "to  the  affidavit,  it  is  unnecessary  to  be  al- 
leged, specifically,  in  the  affidavit,  or  to  appear  on  the  face  pf  the  bill  of  par- 
ticulars. 


Motion  to  distribute  money,  in  Decatur  Superior  Court.  Dor 
cided  by  Judge  Warren,  June  Term,  1849. 

Under  the  Act  of  1841,  giving  to  "  certain,  persons  therein 
named,  a  lien  upon  steamboats  and  other  water-craft,  for  provi- 
sions and  wood,  and  services  rendered  on  board  any  steamboat  or 
other  water-craft,  engaged  in  the  navigation  of  certain  rivers  there- 
in named,*  Nathan  Baker  filed  his  petition,  and  the  following  affi- 
davit : 

"  Georgia,  Decatur  County  : 

"  Personally  came  before  me,  William  S.  Bine,  a  Justice  pf 
the  Inferior  Court  of  said  Ceunty,  Nathan  Baker,  who,  after  be- 


*The  following  is  a  proviso  to  the  first  section  of  the  Act  referred  to : 

**  Provide,  he,  she  or  they  shall  demand  arid  prosecute  the  collection  of  the 
Rame,  as  hereinafter  to  be  provided  for,  at  aay  time  within  twelve  months  af- 
ter the  same  shall  become  due  and  payable.'^ 

The  second  section  provides— 

"  Wlienever  any  captain,  pilot,  endneer,  first  or  second  mate,  fireman,  deck- 
band,  or  any  .other  person  employed  on  any  steamboat,  or  other  water-craft, 
navigating  or  running  on  the  Chattahoochee  river,  shaA  have  any  claim  or  de- 
mand against  the  owner  or  owners  of  said  steamboat  6r  water-craft,  for  services 
rendered  on  board  the  same,  and  shall  be  desirous  of  collecting  the  same,  upon 
the  said  debt  becoming  due,  and  refusal  to  pay  the  s^e  upon  demand 'made, 
he,  she  or  they  may,  upon  a])plication  to  any  Jud^e  of  the  Superior  Court,  or 
Justice  of  the  Inferior  Court,  in  any  County  in  which.said  steamboat  or  wttter- 
croft  may  then  lie,  upon  the  same  arriving  at  the  landing,  port  or  plaoe  of  des- 
tination to  which  the  same  has  been  freighted,  make  affidavit  befere  him  of 
the  amount  due  him,  her  or  them,  for  any  labor  or  services  by  bim,  her  or 
them,  done  and  performed  on  board  said  steamboat  or  otber  water-craft,  and 
spteify  the  name  thereof,  whereupon  the  said  Judge  or  Justic^of  the  Inferior 
Court  shall  grant  an  order,*'  &c. 

For  the  remainder  of  this  Statute,  see  5  Georgick  Rcportt,  107,  *8.— [Rep.] 
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ing-duly  Bwom,  deposeth  and  saith,  that  the  steamboat  Albany,  a 
steamboat  navigating  Flint  River,  and  ihe  owners  of  said  sleani- 
boat,  Benjamin  Griffin,  David  Vason,  Henry  Lockhart  and  Wil- 
liam H.  Young,  partners  using  the  name,  firm  and  style  of  Lock- 
hart  &  Young,  are  indebted  to  defendant  in  the  sum  of  one  hun- 
dred and  two  dollars  and  fifty-eight  cents,  for  provisions  furnished 
to  said  steamboat,  on  and  before  the 6th  January,  1848;  thathe  has 
demanded  payment  of  the  same  from  the  owners  of  said  boat 
^thin  twelve  months  after  the  same  became  due  and  payable, 
and  that  they  have  refused  to  pay  the  same ;  and  that  the  said 
steamboat  is  now  lying  at  Bainbridge,  in  said  County — the  same 
being  the  landing,  port  or  place  of  destination  to  which  said  boat 
is  freighted.  NATHAN  BAKER. 

"  Sworn  to  and  subsciibed  before  me,  this  29th  April,  184S. 

\Vm.  S.  Bine,  Jn  J.  L  C." 

Felix  G.  Amett,  another  creditor  of  the  same  company,  made 
a  similar  affidavit.  The  bill  of  particulars  attached  to  his  petition 
was  without  date,  but  the  petition  and  aff^idavit  showed  that  the 
claim  was  Within  the  tome  specified  by  the  Statute. 

Execution  issued  in  favor  of  each  of  these  creditors,  and  under 

4 

tbese»  the  boat  was  sold  by  the  Sheriff  of  Decatur  County.  At 
the  June  Term,  1849,  on  a  motion  by  Baker  and  Arnett,  to 
compel  the  Sheriff  to  pay  over  the  money  to  their  executions, 
counsel  for  other  creditors,  holding  younger  liens,  moved  to  quash 
these  J?,  fas.  on  the  following  grounds  : 

Ist.  That  the  pleadings  no  where  show  that  ^jtersonal  demand 
was  made  for  payment  by  the  said  Baker  and  Arnett,  or  their  . 
agents,  of  the  owner  or  owners  of  the  said  steamboat  Albany,  and 
no  name  is  set  forth  in  the  demand  alleged  to  have  been  made. 

2d,  That  in  the  case  of  Felix  G.  Arnett,  the  bill  of  particulars 
appended  to  the  petition,  and  referred  to  by  it,  is  without  date  as 
to  month  or  year.  ^ 

The  Court  overruled  tho  motion,  and  counsel  for  the  movants 
excepted. 

In  this  Court,  counsel  for  defendant  in  error  moved  to  dismiss 
the  writ  of  e/LxoVj  on  the  ground  that  the  plaintiffs  in  enor  were 
strangers  to  the  proceeding,  and  hatl  no  such  interest  as  entitled 
them  to  sue  out  the  writ  of  error. 

VOL.  VII.        8 
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The  preliminary  motion  and  the  error  assigned  were  argued 
together,  and  the  decision  of  both  delivered  at  the  same  time. 

H.  MosoANi  for  plaintiff  in  error. 

Sneed»  for  defendant 

By  the  Cbtfr^— -Lumpkin,  J.  delivering  the  opinion. 

A  preliminary  motion  is  submitted  by  counsel  for  the  defend- 
ant, to  dismiss  the  writ  of  -error,  on  the  ground  that  the  plaintHFs 
are  strangers  to  the  proceeding,  and  have  no  such  interest  ^n  the 
judgment  rendered  in  the  Court  below,  as  entitles  them  to  inter- 
fere. 

[1.]  We  think  otherwise.  They  were  judgment  creditors,  claim- 
ing the  fund,  which  has  been  distributed  by  order  of  the  Court,  and 
if  the  money  has  been  misapplied,  and  their  rights  prejudiced, 
they  have  a  right  to  \}e  heard. 

Counsel  for  the  other  creditoi*8  moved  to  quash  the  executions 
in  favor  of  Baker  and  Amett— 

Ist.  Because  the  pleadings  no  where  show  that  a  personal  de- 
mand was  made  for  payment  by  the  said  Baker  and  Amett,  or 
their  agents,  of  the  owner  or  owners  of  the  said  steamboat  Alba- 
ny, and  no  name  is  set  forth  in  the  demand  alleged  to  have  been 
made. 

2d.  Because  in  the  case  of  Felix  6.  Amett,  the  bill  of  particu- 
lars appended  to  the  petition,  and  referred  to  by  it,  is  without 
date  as  to  month  or  year. 

The  Court  overruled  the  application,  and  the  decision  is  ex- 
cepted to. 

[2.]  1.  This  ground  is  founded  in  a  mistake  as  to  the  &cts. 
The  affidavits  state,  that  Benjamin  Griffin,  David  Vason,  Henry 
Lockhart  and  William  H.  Young,  are  the  owners  of  the  steam- 
boat Albany,  against  which  this  proceeding  was  instituted,  and 
that  payment  was  demanded  of  said  attmers.  By  referHng  to 
BuUs  and  others  vs.  CtUhbertsant  (6  Ga.  Rep,  59,)  upon/the  author- 
ity of  which  this  case  seems  to  have  been  brought  4»p,  it  will  be 
discovered,  that  the  names  of  the  owners  are  altoj^ther  omitted, 
and  that  the  objectioti  taken  in  the  Superioi*  Couf  t,  and  sustained 
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bj  this  Court,  was,  **  that  neither  the  affidarit  nor  the  process 
shows  the  names  of  the  owners  of  the  boat,  nor  any  of  them," 

[3.]  2.  It  is  insisted,  that  inasmuch  as  the  Ststtute  requires  that  the 
claim  should  he  presented  within  twelve  months  after  the  time 
when  it  falls  due,  that  this  proceeding  is  defectiVe,  the  bill  of  par- 
ticulars being  toitkout  date.  But  this  uncertainty  is  supplied  by 
the  affidavit.  The  claitaiant  swears,  that  the  indebtedness  accru- 
ed''  a/  and  before^*  a  certain  dme  therein  set  forth,  by  comparing 
which  with  the  date  of  the  affidavit,  it  is  ascertained  that  the  ap- 
plication is  within  twelve  months  from  the  date  of  the  indebted- 


It  remains  but  to  add,  that  upon  both  grounds  the  judgment  is 
affinned. 


No.  9. — Jambs  Laramore,  Sen.  plaintiff  in  error,  vi.  The  Exec- 
utors of  Allen  Christian,  deceased,  defendants. 

[1.]  The  notice  required  hy  the  Act  of  1845,  i«  of  the  ngning,  not  the  jl^m^, 
of  the  hill  of  eicceptions. 

A  motion  was  made  to  dismiss  this  writ  of  error,  on  the  ground* 
that  no  notice  of  the  signing  and  certifying  of  the  bill  of  excep- 
tions, had  been  served  on  the  defendant,  or  filed  in  the  office  of 

r 

the  Clerk  below.     There  was  a  notice  of  ihejiling  of  the  bill  of 
exceptions. 

Lton»  for  die  motion. 

Morgan,  contra. 

By  tlve  Court. — ^Warner,  J. 

The  Act  of  1845  does  not  require  that  notice  should  be  given 
of  the^iii^  th^  bill  of  exceptions  in  the  Clerk's  offiee  ;  the  Act  # 
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requu*es  that  notice  of  the  signing  the  bill  pf  exceptions,  by  the 
Judge  of  the  Superior  Court,  shall  be  given  to  the.  adverse  party, 
or  his  counsel,  within  ten  days  after  the  same  shall  have  been 
done,  and  shall  then  be  filed  in  the  Clerk's  office,  &c.  In  this 
case,  the  bill  of  exceptions,  as  appears  from  the  certificate  of  the 
Clerk,  was  filed  in  his  office;  but  it  does  not  appear  that  notice 
of  the  signing  the  bill  of  exceptions  was  given*  to  the  .adverse 
party,  as  required  by  the  Act.  Therefore,  let  the  writ  of  error 
bo  dismissed. 


No.  10. — Reuben  J.  Crews,  ex'r  of  Chas.  Philips,  deceased, 
plaintiff  in  error,  vs.  Stephen  D.  Heard,  adm'r  of  John  Nix, 
deceased,  defendant  in  error. 

[1.]  Where  P,  without  aatbority  of  law,  sold  the  l&nd  of  N  to  F  &  H,  aAer 
the  death  of  N,  and  before  adniinistration  on  N's  estate,  and  received  a  part 
of  the  purchase  money  therefor;  Heidi  that  the  administrator  of  N  could 
not  maintain  an  action  against  P  for  money  bad  and  received  to  ki*  ««r,  nor 
for  the  •use  of  the  eslaie  of  N;  for  the  reason  that  the  legal  representatives  of 
N  hiul  not  been  deprived  of  any  legal  or  equitable  ihterest  in  the  land  hy 
such  nuautliorized  i^ale,  as  would  etpntaUy  entitle  them  to  recover  the  par- ' 
chase  money  tlierefor. 

Assumpsit,  &c.  in  Harris  Superior  Court.  Tried  before  Judge 
Alexander,  March  Term,  1849. 

« 

Stephen  D.  Heard,  as  administrator  of  John  Nix,  deceased, 
brought  an  action  against  Reuben  J.  Crews,  as  executor  of 
Charles  Philips,  deceased,  alleging,  that  Charles  Philips,  as  the 
agent  of  John  Nix,  then  in  life,  on  the  Ist  of  January,  lS37^oid 
to  James  Harlow  and  William  R.  Parker,  a  tract  of  ^d,  the 
property  of  Nix,  and  received,  as  agent,  iSve  hundrcid  'dollars,  in 
part  payment  of  the  same.  The  object  of  this  actix^ii  was  to  re- 
cover that  amount,  with  interest.  ^ 
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The  proof  vai-ying  from  these  allegations,  the  plaintifi*  iilcd  an 
amendment  to  his  petition,  alleging,  that  on  tlie  same  clay  and 
year,  Charles  Philips  received  of  Harlow  and  Parker,  the  sum 
of  five  hundred  dollars,  belonging  to  the  estate  of  John  Nix,  de- 
ceased,  to  and  for  the  use  of  said  estate,  part  of  the  proceeds  of 
the  sale  of  the  tract  of  land  belonging  to  the  estate  of  John  Nix, 
deceased,  sold  to  Parker  and  Harlow,  by  Philips. 

The  defendant  pleaded  the  general  issue  and  the  Statute  of  Li- 
mitations. 

On  the  trial  at  March  Term,  1849,  defendant  demurred  to  the 
amendment  filed  by  plaiptifi^  on  the  ground  that  the  facts  therein 
charged,  did  not.  show  any  cause  of  action  in  the  plaintiff  or  his 
9hestate,  against  the  defendant's  testator. 

The  Court  overruled  t)ie  demurrer,  and  the  defendant  ex* 
cepted. 

The  plaintifi*  offered  in  evidence,  the  testimony  of  William  R. 
Parker,  taken  by  commission,  who  swore,  that  Philips,  in  his  life- 
time, sold  to  witness  and  Harlow,  the  tract  of  land  described  in 
the  petition,  in  August,  1836,  for  $1000.  <*  He  sold  the  land  as 
the  property  of  iTohn  Nix,  deceased.  He  sold  it  as  the  agent  of 
the  representatives,  either  executors  or  administrators,  of  the  es- 
tate of  John  Nix,  deceased.  We  paid  to  Philips  $500,  1st  Au- 
gust, 1836." 

The  witness  farther  testified,  that  the  balance  of  the  purchase 
money  had  been  paid  to  the  representatives  of  Nix,  who  had  made 
a  deed  to  the  land,  and  taken  up  the  bond  given  by  Philips. 

To  this  evidence  defendant  below  objected— 

1st.  Because  Parker  was  an  incompetent  witness  on  account 
of  interest. 

2d,  That  the  testimony  was  inadmissible  to  establish  a  cause  of 
action  against  defendant. 

The  Court  overruled  the  objection,  and  defendant  excepted. 

The  defendant  moved  the  Court  to  non-suit  the  plaintifi*,  on  the 
ground  that  the  evidence  did  not  show  any  privity  of  contract, 
eitber  express  or  implied,  between  the  parties ;  that  it  did  not 
show  tliat  the  money  sued  for  belonged  to  the  plaintiff  or  his  in- 
testate.    Which  motion  being  refused,  defendant  excepted.. 

Temporary  letters  of  administration  were  granted  upon  the  es- 
tate of  John  Nixj  to  the  plaintiff,  on  20th  August,  1846,  and  per- 
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manent  letters  on  20th  October,  1846.     There  was  no  proof  of 
any  previous  administration. 

There  were  many  other  decisions  made  and  excepted  to  in  the 
Court  below, *and  argued  in  this  Court,  but  the  decision  of  these 
points  having  controlled  the  case,  the  others  were  not  considered 
by  the  Supreme  Court. 

R.  J.  CuEWs  and  Downing,  for  plailitiif  in  error. 

B.  Hill,  for  defendant  in  error. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

% 

[1.]  The'plainliff  in  the  Court  below,  brought  his  action  to  re- 
cover from  the  defendant,  as  the  executor  of  Charles  Philips,  the 
sum  of  five  hundred  dollars,  alleged  to  have  been  paid  to  the  de^ 
fondant's  testator,ybr  the  use  of  the  estate  of  John  Nix,  deceased, 
for  a  tract  of  land  sold  by  the  defendant's  testator  to  Harlow  and 
Parker,  after  .the  death  of  Nix,  and  before  administration  on  his 
estate.  Afler  the  evidence  for  the  plaintiff  was  submitted  to  the 
Jury,  the  defendant  moved  the  Court  for  a  non-suit,  upon  the 
ground  that  no  cause  of  action  had  been  shown  thereby,  which 
would  entitle  the  plaintiffv  in  law,  to  recover  against  him. 

The  motion  for  a  non-suit  was  overruled  by  the  Court,  and  the 
defendant  excepted. 

The  question  which  must  control  this  case  is,  as  to  the  legal 
right  of  the  plaintiff  to  recover,  from  the  defendant,  upon  the 
facts  stated  in  (he  record. 

The  facts  upon  which  the  plaintiff  relies  for  a  recovery  are,  that 
Charles  Philips,  the  defendant's  testaitor,  in  the  month  of  August, 
1836,  bargained  and  sold  to  Parker  and  Harlow,  a  tract  of  land, 
in  Monroe  County,  in  this  State,  as  the  property  of  John  Nix, 
deceased — ^th^  land  was  sold  by  the  defendant's  testator  as  the 
figent  of  either  the  executors  or  administrators  of  John  Nix,  de- 
ceased— and  received  from  Parker  and  Harlow  five  hundred  dc^« 
lars,  as  part  of  the  purchase' money. 

Ttis  money,  so  received  by  Philips  for  the  land,  the  plaintiff, 
as  the  administrator  of  Nix,  alleges  was  received  for  his  use,  or 
for  the  use  of  the  estate  of  John  Nix,  deceased.  The  general  rule 
of  law  undoubtedly  is,  that  whenever  the  defendant  has  received 
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money,  which  is  the  propertj/  of  the  plaintiff,  and  which  the  de- 
fendant is  obliged,  by  the  ties  of  natural  justice  and  equity^  to  re- 
fundi  it  maybe  recovered  from  him  in  an  action  for  money  had  and 
received,  to  the  plaintiff* 9  use. 

What  equitable  right  to  the  money  paid  to  Philips  by  Parker 
and  Harlow,  has  the  legal  representative  of  Nix?  The  title  to 
the  land  is  now  in  the  legal  representatives  of  Nix,  notwithstand- 
ing the  pretended  sale  of  Philips  to  Parker  and  Harlow,  aflcr  the 
death  of  Nix.  The  land  was  sold  in  1836,  and  there  was  no  ad- 
ministration on  Nix's  estate  until  1846 ;  consequently  Philips  could 
not  have  acted  as  the  agent  of  the  administrator  of  Nix  in  mak- 
ing sale  of  the  land,  even  if  the  administrator  could  have  delegat- 
ed to  him  the  power  to  make  such  a  sale.  The  estate  of  Nix  has 
not  been  deprived  of  any  interest  in  the  land  which  would  give 
to  the  plaintiff,  as  his  administrator,  an  equitable  riglit  to  recover 
the  money  paid  to  Philips.  For  what  consideration  is  the  legal 
repr^entative  of  John  Nix,  deceased,  equitably  entitled  to  reco-* 
ver  the  five  hundred  dollars  paid  by  Parker  and  Harlow  to  Phil* 
ips  ?  Certainly  not  for  the  land,  for  the  legal  representatives  oT 
Nix  bave  as  perfect  and  valid  title  to  the  land  now,  as  he  had  at 
the  time  of  his  death.  The  sale  by  Philips  to  Parker  and  Harlow 
of  the  land,  after  the  death  of  Nix,  did  not,  in  any  manner)  divest 
Nix's  legal  representatives  of  the  title  thereto.  The  sale  of  the 
land  by  Philips,  was  not  only  made  without  authority  of  law,  but 
in  express  violation  of  the  Statutes  of  this  State,  prescribing  the 
manner  in  which  the  real  estate  of  deceased  persons  ^hall  be  sold 
and  conveyed.  We  cannot,  even  imj^iedly,  sanction  the  legality 
of  the  sale  of  the  land  by  Philips  to  Parker  and  Harlow,  by  hold- 
ing that  Philips  received  any  part  of  the  purchase  money  thcre- 
foTffor  the  use  of  the  legal  representative  of  John  Nix,  the  dece- 
dent. The  estate  of  John  Nix,  deceased,  has  not  been  injured^ 
nor  has  his  legal  representative  been  deprived  of  any  right  or  in- 
terest with  respect  to  the  land  sold  bj  Philips  withoiit  authority 
of  law,  and,  consequently,  has  no  legal  or  equitable  right  to  reco" 
▼er  the  money  paid  to  Philips  by  Parker  and  Harlow. 

Whether  Parker  and  Harlow  have  not  the  equitable  right  to 
recover  the  money  paid  to  Philips  for  land  to  which  they  ac- 
quired no  title,  and  which  he  had  no  legal  authority  to  sell  to 
them,  is  a  question  which  will  be  decided  whenever  it  shall  be  pre* 
sented. 
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A?  the  view  which  we  have  taken  of  this  case  necessarily  dis- 
poses of  it,  wcr  have  not  considerei  the  various  other  points  made 
ip'  the  record. 

Let  the  judgment  of  the  Co.urt  below  be  reversed." 


No.  11. — ^William  Culbreatu,  plaintiff  in  error,  rs.  James  M. 
and  Daniel  G.'CvLBREATB,  defendants. 

[1.]  Money  paid  by  mistake  of  the  law,  may  be  recovered  back  in  an  action 
for  money  bad  and. received,  where  there  is  a  full  knowledge  of  all  the 
facts:  provided  that  the  mistake  is  clearly  proven,  and  the  defendant  cannot, 
in  good  conscience,  retain  it. 

[2.]  Distinction  taken  between  ignorance  and  mistake  a(  the  law. 

[3.]  A  construction  given  to  the  maxim,  ignoranlia  jnria  non  excutat. 

Assumpsit,  in  Harris  Superior  Court.  Decided  by  Judge  Al- 
EZANDBR,  March  Term,  1849. 

Obadiah  M.  Culbreath  died  intestate,  leaving  neither  wife  nor 
children.  His  nearest  of  kin  were  seven  surviving  brothers  and 
sisters,  and  the  children  of  deceased  sister.  William  Culbreath, 
thie  administrator,  under  a  misapprehension  of  the  law*  divided 
the  estate  equally  between^  the  seven  brothers  and  sisters,  to  the 
exclusion  of  the  children  of  the  decea8ed  sister.-  Subsequently, 
these  children  instituted  suit  against  the  administrator  and  recov- 
ered the  one-eighth  of  the  estate. 

The  present  action  was  by  William  Culbreath  against  two  of 
the  distributees,  to  recover  back  the  amount  overpaid,  on  account 
of  this  mistake. 

Upon  831  agreed  statement  of  the  facts  in  the  Court  bel6w,  the 
presiding  Judge  awarded  a  non-suit  against  the  plaintiff^  "who  ap- 
pealed to  this  Court. 

r 
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M.  J.  Crawford,  for  plaintifT  in  error. 

The  actionibr  money  had  and  received,  is  au  equitable  action, 
and  lies  to  recover  money  which  ought  not,  injustice,  to  be  kept; 
it  lies  to  recover  money  which,  ex  aquo  et  honOj  the  defendant 
ought  to  refund,  and  will  be  sustained  and  a  recovery  allowed, 
where  a  bill  in  Chancery  would  authorize  a  decree  for  thd  plain- 
tiff.    Chitty  on  Cm.  474. 

Wherever  the  plaintiff  could  recover  in  a  Court -of  Equity,  he 
can  recover  in  an  action  for  money  had  and  received;  and  all 
that  he  is  bound  to  show  is,  that  he  has  equity  and  conscience  on 
his  side.     2T.IL  153. 

If  a  man  pay  money  which  the  law  would  not  compel  him  to 
pay,  but  which  in  equity  and  conscience  he  ought  to  pay,  he  can- 
not recover  it  back ;  such  as  a  payment  after  a  debt  has  been  bar- 
red by  the  Statute  of  Limitations,  or  where  a  minor  pays  a  debt 
contracted  during  his  infancy.  In  both  these  instances  the  debt- 
ors are  bound  in  morals,  though  not  in  lav>  for  the  payment  of 
the  money,  and  if  they  make  it*  they  cannot  afterwards  maintain 
an  action  for  money  had  and  received,  and  recover  the  amount  so 
paid,  because  they  were  honorably  bound  to  pay  as  above  stated, 
and  the  parties  receiving  violate  no  principle  of  equity  in  retain* 
ing  iL  Money  paid  by  mistake,  when  there  was  no  ground  to 
claim  it  in  .conscience,  then  the.  party  paying  may  sustain  an  ac- 
tion and  recover-  it' back.  3  Mass.  75.  4  lb.  383.  1  KeUy,  25, 
149.     1  Term  R.  154. 

Money  paid  by  mistake  alone  may  be  recovered  back.  Chitty 
on  C'&n.  475,  and  note  1.     4  Mais.  383.     2  Cawper,  565. 

When  a  party  pays  money  by  mistake,  with  a  full  knowledge 
of  all  the  facts*  and  intending  to  waive  his  legal '  right,  then  he 
cannot  recover ;  but  a  waiver  is  absolutely  necessary  to  prevent 
a  recovery.     2  Smithes  L.  Cases,  top  p,  326. 

Any  payment  made  with  knowledge  of  facts  cannot  be  recov- 
ered, unless  it  is  unconscicuitious  to  retain  it.  Smith* s  L.  Cases f 
Zd  vol.  328,  top  p. 

An  administrator  who  overpays  distributees,  may  sustain  an 
action  compelling  them  to  refund ;  so  may  an  executor  against 
legatees,  and  so  they  may,  should  debts  be  afterwards  established 
against  the  representative,  not  known  at  the  time  of  payment.  1 
tW.  2  book,  BhCom.  top  p.  414. 
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Th&y  may  recover  after  a  voluntary  payment.     17  Man,  384. 
E.  R.  Br6wn»  for  defendant  in- erron 

The  plaintiff  in  tjiis  <^se  seeks  to  recover  back  mooey  vciunta- 
lily  paid  to  the  defendants,  with  a  full  knowledge  of  all  ih^facit, 
but,  as  he  alleges,  in  ignorance  of  the  law*  Jgnorantia  juris  excu- 
eat  neminemt  tgnorantia'Jacti  excusat.  See  1  J.  C.  R,  5l6i  2  J. 
C.iJ.61,60. 

The  following  position  is  sustaified  by  all  the  authorities :  that 
"  Where  there  is  bona  yides,  and  money  is  paid  with  full  know- 
ledge of  the  facts,  though  there  be  no  debt,  it  cannot  be  recover- 
ed back."  2  Smith's  L,  Cases,  324,  ^7,  [Marriot  vs.  Hampton,) 
and  cases  there  cited. 

The  same  principle  settled  in  37  E,  C.  L.  R.  Wilson  vs.  Ray, 
60.  10  Addpkus  l^  Ellis f  62.  See,  also',  1 E.  C.  L.  R.  143.  Bris- 
bane ts.  Dacres,  5  Taunton,  143. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion; 

[1.]  The  judgment  of  non-suit  was  awarded  by  the  Court  be- 
low in  this  case,  upon  the  following  state  of  facts,  agreed  upon  by 
\he  parties :  "  The  actions  were  founded  upon  a  voluntary .  pay- 
ment made  to  each  of  the  defendants  by  the  plidntiff,  as  adminiis- 
trator  of  Obadiah  M.  Culbreath,  deceased,  of  one-seventh  partt>f 
said  intestate's  estate,  as  part  of  their  distributive  shares  of  said 
estate,  vi  ignorance  of  the  law  4^  distribution  qf  estates.  Afler  the 
payments,  the  children  of  a  deceased  sister  of  the  intestate,  tind 
also  of  the  defendant's,  in  being  at  the  time  of  the  payments,  and 
known  and  recognized  as- such  children  of  a  deceased  sister  of  the 
intestate  and  of  the  defendants,  brought  suit  against  the  plaintifl^ 
as  administrator  aforesaid,  to  recover  their  distributive  share  of 
the  estate  of  said -intestate,  ft  beiftg  one-eighth  of  said  estate,  and 
did  recover.  The  suits  now  pending,  were  brought  by  the  plain- 
tiff to  recover  of  defendants  their  proportion  of  the  over-pay meoC 
to  them."  Upon  thp  hearing,  the  presiding  Judge  wjU'SuiuA  the 
plaintiff,  with  leave  to  move  at  the  next  term,  to  set  asidle  the  non- 
suit and  reinstate  the  cases.  Which  motion  being  rofttbe,  was  re- 
lused,  and  to  that  decision  the  plaintiff  excepted. 

Upon  the  hearing  before  this  Court,  it  was  con^ded  on  both 
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sides,  that  with  a  knowledge  of  all  the  facta,  the  plaintiff  acted 
upoM  a  mistake  of  the  law.  That  was  considered  as  proven.  Be- 
lieving that  the  defendants  were  entitled  to  the  whole  of  the  es- 
tate of  his  intestate,  to  the  exclusion  of  the  children  of  his  de- 
ceased sister,  through  a  mistake  as  to  the  law,  he  paid  to  them 
the  share  which  was  rightfully  due  to  those  children.  They  hav- 
ing sued  and  recovered  q£  him  their  distributive  share,  he  brings 
these  actions  to  recover  of  the  defendants  the  money  so  paid  to 
them,  through  a  mistake  of  the  law.  The  question  is,  can  a  party 
recover  hack  money  paid,  with  a  knowledge  of  all  the  facts,  through 
mistake  of  the  law  ? 

We  are  ftilly  awai'O  that  the  authorities  upon  this  question  ate 
in  conflict,  as  well  in  England  as  in  this  country.  Great  namecf 
and  Courts  of  eminent  authority,  are  arrayed  on  either  side.  It 
is  not  one  of  those  questions  upon  which  the  mind  promptly  and 
satisfactorily  arrives  at  a  conclusion.  This  'is  true  in  reference 
both  to  principle  and  authority.  It  is  not  surprising,  therefore, 
thaf  Judge  Alexander  and  this  Court  should  differ.  I  tliink,  and  I 
shall  try  to  prove,  that  the  weight  of  authority  is  with  us.  If  it 
were  not  so— if  authorities  were  balanced — ^we  feel  justified  in 
kicking  the  beam,  and  ruling  according  to  that  naked  and  change- 
less equity  which  forbids  that  one  man  should  retain  the  money 
of  his  neighbor,  for  which  he  paid  nothing,  and  for  which  hb 
neighbor  received  nothing  i  an  equity  which  is  natural — which 
savages  understand — which  cultivated  reason  approves,  and  which 
Christianity  not  only  sanctions,  but  in  a  thousand  forms  has  or- 
dained. In  ruling  in  favor  of  these  actions,  we  aim'  at  no  vision- 
ary moral  perfectibility.*  We  feel  the  necessity  of  practicable 
rules,  by  which  rights  are  to  be  protected  and  wrongs  redressed. 
We  know  the  necessity,  too,  of  general  rules,  and  how  absurd 
would  be  that  attempt,  which  seeks*  to  administer  the  equity 
which  springs  from  each  and  every  case.  The  insufficiency  which 
marks  all  law-givers,  laws  and  tribunals  of  jjustice — ^makes  tJuU 
a  hopeless  thing.  Still,  where  neither  positive  law,  nor  a  well 
settl^  tr^n  of  decisions,  impose  upon  Courts  a  prohibition,  they 
are  at  liberty,  nay,  bound  to  respect  the  authority  of  natural 
equity  and  sound  morality.  Where  these  are  found  on  one  side 
of  a  doubtful  question,  they  ought  to  cast  the  scale.  Moreover, 
we  believe  that  the  rule  we  are  about  to  lay  down,  may  be  so 
guarded,  as  in  its  application  to  be  both  practicable  and  politic. 
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It  is  difficult  to  say  that  an  action  for  the  recovery  of  money 
paid  by  mistake  of  the  law,  will  not  lie  upon  those  principles 
which  govern  the  action  of  assumpsit  for  money  had  and  receiv- 
ed.  Those  principles  are  well  settled,  since  the  great  case  of 
Moses  vs.  McFarian,  in  2  Burrow,  1005.  The  grounds  upon 
which  that  necessary  and  most  benign  remedy  goes,  are  there  laid 
down  by  Lord  Mansfield.  This  claim  falls  within  the  principles 
there  settled,  and  cannot  be  distinguished  from  cases  which  have 
been  ruled  to  fall  within  them,  but  by  an  arbitrary  exclusion.  I 
am  not  now  using  the  case  of  Moses  vs.  McFarlan,  as  the  author- 
ity of  a  judgment  upon  the  precise  question  made  in  this  record  ; 
although  Lord  Mansfield  there  held,  tliat  money  paid  by  mistake 
could  be  recovered  back  in  this  action,  without  distinguishing  be- 
tween mistake  of  law  and  fact  I  refer  to  it,  to  demonstrate  what 
are  the  principles  upon  which  the  action  is  founded.  It  is  not 
founded  upon  the  idea  of  a  contract.  In  answer  to  the  objection, 
that  assumpsit  would  lie  only  upon  a  contract,  express  or  implied. 
Lord  Mansfield  said,  '*  If  the  defendant  be  under  an  obligation^ 
from  the  ties  of  natural  Justice,  to  refund,  the  law  implies  a  ^hi, 
and  gives  this  action,  founded  in  the  equity  of  the  plaintij^s  case, 
as  if  it  were  upon  contract."  Again :  "  One  great  benefit  deriv- 
ed to  a  suitor  fixim  the  nature  of  this  action  is,  that  he  need  not 
BtatQ  the  special  circumstances  from  which  he  concludes  that, 
ex  aquo  et  bono,  the  money  received  by  the  defendant  ought  to  be 
deemed  bel4mging  to  him." 

**  The  defendant,  (says  his  Lordship,  further,)'raay  defend  him- 
self by  every  thing  which  shows  that  the  plaintiff,  ex  aquo  et  bono, 
is  not  entitled  to  the  whole  of  his  demand,  or  to  any  part'  of  it.*' 
His  summary  is  in  the  following  words  :  "  In  one  word,  the  gist 
of  this  action  is,  that  the  defendant,  upon  the  circumstances  of  the 
case,  is  obliged,  by  the  ties  of  natural  justice  and  equity,  to  re- 
fund the  money."  In  the  language  of  the  civilians,  from  whom 
Lord  Mansfield  borrowed  many  valuable  principles,  **  Hocnatura 
aquum  est  neminem  cum  alterius  detrimento, fieri  locupletiorem." 

If  there  is  justice  in  the  plainiiflPs  demand,  and  injustice  or  un- 
conscientiousness  in  the  defendant's  withholding  it,  the  action  .lies; 
or,  to  use  more  appropriate  language,  the  law  will  compel  him 
to  pay.  Now,  when  money  is  paid  to  another,  under  a  mistake 
as  to  the  payer's  legal  obligation  to  pay,  and  the  payee's  legal 
right  to  receive  it,  and  there  is  no  consideration,  moral,  or  bono- 
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raiy  or  benevolent,  between  the  parties,  by  the  tics  vf  natural  jus- 
tice^ the  payer's  right  to  recover  it  hack  is  perfect,  and  the  jKiyee'n 
obligation  to  refund  is  also  perfect — it  becomes  a  deht»  It  is  a 
case  fully  within  the  range  of  the  ex  cfquo  ct  hono  rule.  This  is 
that  case.  It  falls  within  none  of  the  exceptions  fhentioned  by 
Lord  Mansfield,  It  was  nt)t  paid  as  a  debt  due  in  htinor  or  hon- 
esty, as  in  case  of  a  debt  baned  l)y  Statute^it  is  not  paid  as  a 
donation — ^it  was  not  paid  as  a  debt  contracted  in  violation  of 
public  law;  for  example,  money  fairly  lost  at  play.  In  all  such 
cases  it  is  conscientious  for  the  defendant  to  keep  it.  In  this  case 
there  is  no  right,  or  equity,  or  conscience  upon  which  the  defi-nd- 
anl  can  plant  himseif.  Why,  then,  is  not  the  case  of  a  payment 
by  mistake  of  the  law,  within  the  principles  of  Moscs  vs.  Mr  Far- 
fan? 

Right  here  the  argument  might  rest  on  principle.  Just  hero 
the  onus  is  cast  upon  the  other  side,  to  show  how  and  why  this  case 
is  di^tingiiishable  from  other  cases  falling  confessedly  within  the 
principles  upon  which  the  action  for  money  had  and  received  is 
based.  Wo  shall  see  upon  what  fooling  the  distinction  is  placed 
by  Lord  ElUnhorough.  It  is  that  o^ policy.  The  doctrine  which 
1  am  now  repelling,  never  was  defended  upon  principle— it  never 
can  be.  No  British  or  American  Judge  ever  attempted  its  de- 
fence on  principle.  It  was  ruled  on  policy,  and  followed  upon 
the  authority  of  a  few  precedents.  A  policy  which,  it  must  l)e 
conceded,  does  private  wrong,  for  the  sake  of  an  alleged  public 
good ;  or,  I  should  more  appropriately  say,  rather  than  risk  a 
doubtful  public  evil:  It  was,  no  doubt,  this  view  of  the  subject 
wbich  startled  the  calm  philosophical  equity  of  MarshalVs  mind, 
w^ben  yielding,  in  Hunt  vs.  Rouscmanier,-  to  precedent,  he  still 
g^ave  in  hw  personal  protest  against  the  doctiine.  For  what  he 
said  in  that  case  can  be  viewed  in  no  other  light  than  as  a  person- 
al protest.  It  is  wise,  it  is  necessary  for  Courts  to  yield  to  estab- 
lished authority ;  but,  inasmuch  as  the  use  of  precedent  is  to  il- 
lustrate principle,  a  single  precedent,  or  a  number  of  precedents 
should  not  control,  when  they  are  against  principle. 

We  guat-d  this  doctrine  by  saying,  that  the  action  is  not 
maintainable,  where  money  is  paid  through  mere  ignorance  of  the 
law,  or  in  fulfilment  of  a  moral  obligation,  or  on  a  contract  against 
public  law,  or  on  any  account  which  will  make  it  consistent  with 
equity  and  good  conscience  for  the  defendant  to  retain  it.     Nor 
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docs  the  judgment  of  this  Court  embrace  cases  of  concealment, 
fraud  or  misrepresentation.  They  depend  upon  principles  pecur 
liar  to  themselves.  And  farther,  it  is  scarcely  necessary  to  add, 
that  a  recovery  cannot  be  had,  unless  it  isjfrovcn  that  the  plaintiff 
acted  upon  a  mistahe  of  the  law, 

[2.]  There  is  a  clear  and  practical  distinction  between  ignorance 
and  mistake  of  the  law.  Much  of  the  confusion  in  the  books,  and  in 
the  minds  of  professional  men,  upon  ihi^  subject,  has  grown  out 
of  a  confounding  of  the  two.  It  may  be  conceded,  that  at  first 
view,  the  distinction  is  not  apparent;  but  it  is  insisted,  that  upon 
close  inspection,  it  becomes  quite  obvious.  It  has  been  ridiculed 
as  a  qjiibble,  but  we  shall  see  that  it  has  been  taken  by  able  men, 
and  acted  upon  by  eminent  Courts.  Ignorance  implies  passive- 
ness ;  mistahe  implies  action.  Ignorance  does  not  pi-etend  to 
knowledge,  but  mistake  assumes  to  know.  Ignorlince  may  be  the 
'  result  qf  laches,  which  is  criminal ;  mistake  argues  diligence^ 
which  is  commendable.  Mere  igTiorance' is  no  mistake,  but  a  «w#- 
take  always  involves  ignorance,  yet  hot  that  alone.  The  difter- 
ence  may  be  well  illustrated  by  the  case  made  in  this  record.  If 
the  plaintiflP — ^the  administrator — ^had  refused  to  pay  the  distribu- 
tive share  in  the  estate  which  he  represented,  to  the  children  of 
his  intestate's  deceased  sister,  upon  the  ground  that  they  were  not 
entitled  in  law,  that  would  have  been  a  case  of  ignorance,  and  ho 
would  not  be  heard  for  a  moment  upon  a  plea,  that  being  igno- 
rant of  the  law,  he  is  not  liable  to  pay  interest  on  their  money  in 
his  hands.  But  the  ciise  is,  that  he  was  not  only  ignorant  of  their 
right  in  law,  but  believed  that  the  defendants  were  entitled  to  their 
exclusixMi,  and  acted  upon  that  belief,  by  paying  the  money  to 
them.  The  ignorance,  in  this  case,  of  their  right,  and  the  belief 
in  the  right  of  the  defendants,  and  action,  on  that  belief,  constitute 
the  mistake. 

The  distinction  is  a  practical  one,  in  this,  that  mere  ignorance 
of  the  law  is  not  susceptible  of  proof.  Proof  cannot  reach  the 
convictions  of  the  mind,  undeveloped  in  action;  whereas,  a  mis- 
take of  the  law,  developed  in  oveit  acts,  is  capable  of  proof,  like 
other  facts.. 

[3.]  The  usual  reply  to  all  this,  is  the  time-honored  maxim,*'  ig* 
norantia  juris  nan  esccusat,"  We  do  not  make  void  this  maxim 
in  any  fair  construction  of  it  It  is  an  indispensabloTule  <5f  legal 
and  social  policy ;  it  is  that,  ^without  which  crime  ^could  not  he 
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punished — ^right  asserted,  or  wrong  redressed.  What  if  its  ap- 
plication does,  in  some  cases,  work  injustice  ?  Its  overruling  ne- 
cessity, and  the  vast  preponderance  of  its  benefits  over  its  evils, 
have  reconciled  the  civilized  world  to  its  immovable  sfatus,  as 
a  rule  of  action.  The  idea  of  corcw^c,  implies  delinqnencvr  No 
man  can  be  excused  upon  a  plea  of  ignorance  of  the  law,  for  dis- 
obeying its  injunctions,  or  violating  its  provisions,  or  abiding  his 
just  contracts.  He  is  presumed  to  know  the  law,  and  if  he  doe» 
not  know  it,  he  is  equally  presumed  to  be  delinquent.  I  remarkf 
to  avoid  misconstruction,  that  it  is  of  universal  application  in  crim- 
inal cases.  In  civil  matters,  it  ought  not  to  be  used  to  effectuate 
a  wrong.  That  is  to  say,  it  cannot  be  a  sufficient  response  to  tho' 
claim  of  an  injured  person,  that  he  has  been  injured  by  his  own 
mistake  of  the  law,  when  the  respondent,  against  conscience,,  is  the 
holder  of  an  advantage  resulting  from  that  mistake.  The  mean- 
ing, then,  of  this  maxim,  is  this:  no  man  can  shelter  himself  from 
ike  punishmeTU  due  io  crime,  or  excuse  a  wrong  done  to,  or  a  right 
withheld  from  another,  wider  a  plea  of  ignorance  of  the  lata.  The 
maxim  contepiplates  tho  punishment  of  crime,  the  redress  of 
wrong,  and  the  protection  of  rights.  I^  it  not  unreasonable  so  to 
construe  it,  as  to  apply  it  to  one  who  has  not  only  done  no  wrong 
and  withheld  no  right,  but  is  himself  the  injured  party,  as  in  this 
case  ?  The  plaintiff  has  violated  no  law,  withheld  no  right  front 
the  defendants,  and  in  no  particular  wronged  them;  but  on  the^ 
contrary,  he  has  been  injured  to  the  extent  of  the  money  which 
they  unrighteously  withhold  from  himv  In  this  view  of  it,  too,  the 
public  policy  of  the  maxim  is  sustained^  I  cannot  see  that  its 
utility  is  lessened  by  this  limitation  of  its  application.  In  the  lan« 
g^age  of  Sir  IV,  D,  Evjans,  "the  eflect  of  tho  doctrine  is  carried 
sufficiently  fer  for  the  purposes  of  public  utility,  by  holding  that 
no  man  shall  exempt  himself  from  a  duty,  or  shelter  himself  from 
the  consequences  of  infringing  a  prohibition  imposed  by  law,  or 
acquire  an  advantage  in  opposition  to  the  legal  rights  and  interests 
of  another,  by  pretending  jerror  or  ignorance  of  the  law.  2  Po- 
tMer.on  Obligations,  Appendix,  297. 

The  distinction  between  ignorance  and  mistake  of  the  law,  is 
recognised  by  ^ord  Roslyn  in  FletcJter  vs.  Talhoty  5  Vesey,  14; 
hjJjorA Manners,m  Leonard vs,  Leonard,2  Balli^ Beatty,  180, '3; 
by  the  Court  of  Appeals  of  South  Carolina,  in  Lawrence  r*.  Bedu' 


72       SUPREME  COURT  OF  GEORGIA. 


Culbrcatli  vs.  Ciilbreath. 


hicTif  2  Baily^s  R.  623;  and  m  the  Executors  of  Hopkins  vs.  Ma- 
zyck  ct  al.  1  HilPs  C/i.  R.  {S,  C.)  251. 

In  England,  the  aulhorkios  are  pretty  nearly  in  equilibrio»  yet 
I  must  think  that  the  preponderance,  taking  the  cases  at  Law  and 
in  Equity  together,  is  cm  tlie  side  of  the  principle  which  lam  la- 
boring to  establish.  This  action  for  money,  had  and  received,  is 
an  equitable  remedy,  and  lies  generally  where  a  bill  willlie;  de- 
cisions, therefore,  in  Chancery  which  recognize  the  principle, 
may  be  'justly  held  to  sustain  it.  The  first  case,  then,  in  order  of 
time,  is  that  of  Lansdoum  vs.  Lansdoten,  reported  in .  Mosely,  ,36if 
decided  by  Lord  Chantellor  King.  That  case  was  this — the  se- 
.cond  of  four  brothers  died  siezed  of  land,  and  the  eldest  entered 
upon  ir.  But  the  youngest  also  claimed  it.  They  agreed  to  leave 
the  question  of  inheritance  to  one  Hughes,  a  schoplmaster,  who 
determmed  against  the  eldest  brother,  op  the  ground  that  lands 
could  not  ascend.  Whereupon,  the  eldest  agreed  to  divide  the  es- 
tate, and  deeds  were  executed  accordingly.  L6rd  King  decreed 
that  they  should  be  delivered  up  and  cancelled^  as  haying  been 
•obtained  by  mistake.  There  is  no  doubt  whatever,  but  the  mis- 
take was  onei  of  law  as  to  the  legal  rights  of  the  elder  brother. 
It  is  a  case  in  point.  It  is  true  that  it  has  been  greatly  criticised. 
Mosehjt  the  reporter,  has  been  charged  with  inaccuracy,  and  was 
very  much  in  disfavor  with  Lord  Mansfield.  Indeed,  it  is  said 
that  his  Lordship  did,  on  one  occasion,  order  his  reports  not  to 
bo  read  before  him.  Yet  there  stands  the  case,  and  if  supported 
by  nothing  else,  it  is.  sustained  by  its  reasonableness.  Judg6 
Marshall^,  in  referring  to  it,  says,  that  it  cannot  be  wholly  disre- 
garded. 

The  case  o£  Bize  vs.  Dickason,  was  decided  by  Lord  Mansfidd 
in  the  Court  of  King's  Bench.  TJie  judgment  of  the  Court  was 
delivered  as  follows  :  "  The  rule  has  always  been,  that  if  a  man 
has  actually  paid  what  the  law  would  not  huve  compelled  him  to 
pay,  but  what  in  equity  and  conscience  he  ought,  he  cannot  re- 
cover it  back  again  in  an  action  for  money  had  and  received.  So, 
where  a  man  has  paid  a  debt  which  would  otherwise  have  heeti 
barred  by  the  Statute  of  ^Limitations,  or  a  debt  contracted  during 
his  infancy,  which  in  justice  he  ought  to  discharge,  though- the  law 
would  not  have  compelled  the  payment,  yet  the  money  beirig 
paid,  it  will  not  oblige  the  payee  to  refund  it ;  but  where  money 
is  paid  under  a  mistake,  which  there  teas  no  ground*to  claim  in  coH" 
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9cienc€i  the  party  may  recover  it  back  again  in  this  kind  of  ac- 
tion."    1  T.  R.  285. 

This  authority  is  incontrovertible,  and  has  not  been  contro- 
verted. The  case  made  shows  a  mistake  of  law.  The  mistake 
spoken  of  by  Lord  Mamfield,  could  not  have  been  a  mistake  of 
facts,  because  the  case  exhibits  no  mistake  of  facts,  but  does  ex* 
hi  bit  a  mistake  of  the  law. 

The  principle  was  sustained  by  a  decree  in  Bingham  vs.  Bing^ 
ham,  1  Vesey,  Sen.  126.  There,  the  bill  was  filed  on  the  ground 
of  a  mistake  in  law.  The  Master  of  the  Rolls  said, "  Though  no 
fi-aud  appeared,  and  the  defendant  apprehended  he  had  a  right, 
yet  it  was  a  plain  mistake,  such  as  the  Court  was  warranted  to 
relieve  against,  and  not  to  suffer  the  defendant  to  run  away  with 
the  money  in  consideration  of  the  sale  of  an  estate  to  which  he 
had  no  right."  See  the  note  to  this  case  in  Beits*  Supplementf 
79,  which  shows  the  mistake  to  have  been  one  of  law.  Also 
recognized  in  Turner  vs.  Turner,  2  Ch.  R.  154,  in  Leonard  vs» 
Leonaard,  2  Ball  Sf  Beattiji  171,  by  Lord  Manners;  by  Lord 
Thurhyby  xii  Jones  vs.  Morgan,  1  Bro.  C.  C.  219,  and  by  Lord  El- 
don,  in  Stocklyvs.  Stockly,  1  Ves.  ifBeame,  23,  31,  and  in  Ancfhor 
vs.  The  Bank  of  England,  Doug.  638. 

To  these  authorities  may  be  added  the  dicta  of  Lord  Ch.  J. 
DeCrray,  in  Farmer  vs.  Arundely  (2  Black.  R.  824,)  who  declared, 
'*  That  where  money  is  paid  by  one  man  to  another  on  a  mistake, 
either  of  Jact  or  of  law,  or  by  deceit,  this  action  will  certainly  lie." 
Of  Lord  Kenyan,  in  the  case  of  Chaffield  and  Paxton,  (see  Chitty 
on  Bills,  102,)  and  of  Chamhre,  J.  in  Brisbane  vs.  Dacres,  (5 
Taunt.  157.)  This  Judge,  arguing  the  point  with  great  strength, 
says,  "It  seems  to  me  a  most  dangerous  doctrine,  that  a  man  get- 
ting pos8<sssion  of  money  to  any  extent,  in  consequence  of  anoth* 
cr  party's  ignorance  of  the  law,  cannot  be  called  on  to  repay  it." 
He  illustrates  by  putting  the  very  case  made  in  principle  in  this 
record.  "  Suppose  (says  he)  an  administrator  pays  money,  per 
capita,  in  misapplication  of  the  effects  of  the  intestate,  shall  it  be 
teid  that  he  cannot  recover  it  back?*' 

Opposed  to  this  weight  of  authority  in  England,  stand  the  two 
cases  of  Bilbte  vs.  Lufnley,  (2  East,  469,)  and  Brisbane  vs.  Da- 
cres, (5  Taunt.  157,) — in  the  latter  case  C/idmln-e,  J.  dissenting— 
and  the  obiter  opinion  of  Buller,  J. 

It  is  worthy  of  remark,  that  Lord  Ellenborough,  who  presided 

VOL.  VII.     10 
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in  Bilhie  ri.  Luinley,  afterwards  in  Penottvs,  Penptt,  (14  Eastf 
423,)  holds  language  irreconcilable  with  his  opinion  in  that  case. 
In  the  latter  case,  he  is  reported  to  say,  "  Mrs.  Territt  either  mis- 
took the  contents  of  her  will,  which  wouid  be  a  mistake  in  1&ct» 
or  its  legal  operation^  which  would  be  a  mistake  in  law,  and  in 
either  case  we  think  the  mbtake  annulled  the  cancellation/'  Thus 
it  is  manifest  that  our  judgment  in  this  case  is  not  without  prece- 
^nt  in  the  English  books. 

The  authority  of  Bilhie  tfs,  Lumley^fhoB  been  followed  in  this, 
country,  by  Chancellor  Kent,  (Shotwettvs.  Mundy,  1  John,  Ch, 
E.  512,  l^m  vs.  Richmandt  2  John.  CA.  R.  51,  6  Ih.  169, 170,) 
and  by  the  Supreme  Courts  in  Hunt  vs,  Rousmanier,  (1  Peters^  1.) 
In  the  same  casor  however^  in  8  Wheat.  215,  Oh.  J.  Marshall 
saysv  "  Although  we  do  not  find  the  naked  principle,  that  relief 
may  be  granted  on  account  of  ignbran<se  of  the  law,  sraserted  m 
the  booksr  we  find  no  case  in  which  it  has  been  decidecT  that  a 
plain  and  acknowledged  mistake  in  law  is  beyond  the  reach  of 
Equity."  The  case  in  1  "Peters,  1,  was  decided,  howevop*,  upon 
other  principles  than  that  one  now  under  discussion.  The  same 
may  be  sai  J  of  the  cases  in  Johnson's  Chancery  Reports,  above  re- 
ferred to.  Yet  it  may  not  be  denied  but  that  the  Courts  there  re- 
cognise the  rule  as  settled- in  Bilbie  vs.  Lumiey.  It  may  Be  ques- 
tioned whether  the  recognition  of  that  authority  by  the  Supreme 
Court,  is  worth  as  nmch  as  the  opinion  of  Ch.  J.  MarshaU,  inth- 
mated  so  plainly  in  the  above  extract,  as  to*  the  rule  in  Chancery. 
The  leaning  of  Mr.  J*.  Story,  in  his  Commentaries  on  Equity,  is 
the  same  way ;  and  yet  he  says,  "It  has  been  laid  down  as  un- 
questionable doctrine,  that  if  a  party,  acting  in  ignorance  of  a 
plain  and  settled  principle  c^law,  is  induced  to  give  up  a  portion 
of  his  indisputable  property  to  another,  under  the  name  qf  mcom' 
promise^  a  Court  of  Equity  will  relieve  him  fit>m  the  effect  of  his 
mistake."     Story's  Com.  voL  1,  §121. 

Why  it  is  that  a  party  may  be  relieved  from  the  consequences 
ef  a  mistake  of  the  law,  where  he  gives  up  his  property,  under 
the  name  of  a  compromise,  and  not  under  other  circumstances,  it 
k  difficult  to  see. 

Mistake  of  the  law  has  been  held  without  relief  in  nfioois,  (3> 
Oilman,  162,)  in  Tennessee,  (8  Yerger,  298,)  in  New  Jersey,  (1 
Green's  Ch.  Rep.  145,)  and  in  Alabama,  (9  Ala.  662#)  and  it  may 
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The  contraiy  was  expressly  ruled  by  the  Court  of  Appeals  in 
South  Carolina, in  haumdes  vs,  Ckisolm,  (2  McCard*s  Ch,  R,  455,) 
in  1827.  This  was  followed  by  the  great  case  before  the  same 
Court  in  1832,  of  Lawrence  r«.  Beaubien,  I  call  it  great,  because 
of  the  aduence  of  learning  displayed  in  the  argument  by  Messrs. 
Holmes  and  King  on  one  side,  and  Pettigru  and  Bailey  on  the 
other,  and  because  of  the  perspicuous  condensation  and  ability  of 
the  opinion  of  Mr.  J;  Johnwn,  The  doctrine,  in  all  its  bearings, 
is  there  discussed  with  extraordinary  power,  and  the  Court  unan- 
imously decided,  that  "  A  mistake  of  law  is  a  ground  of  relief 
from  the  obligations  of  ^  contract,  by  whidi  one  party  acquired 
nothing,  and  the  other  neither  parted  with  any  right,  nor  suffered 
any  loes,  and  which,  ex  aqua  et^Umo,  ought  not  to  be  binding ;  and 
that  it  makes  no  difference  that  the  parties  were  fully  and  oorrectly 
informed  of  the  facts,  and  the  mistake  as  to  the  law  was  recipro- 
•cal ;  but  there  must  be  evidence  of  a  palpable  mistake,  and  not 
mere  ignorance  of  the  law.*'  The  case  of  Lawrence  vs.  Beaubien 
was  reviewed  in  1^833,  by  the  Court  of  Appeals,  in  Executors  of 
Hopkins  vs,  Mazyck  and  others,  and  its  doctrines  affirmed.  1 
HUTs  Ch,  R.  242.  So  that  in  South  Carolina  the  question  is  de- 
finitely settled.  So, '  also,  in  Massachusetts,  in  the  same  way. 
See  May  vs.  Coffin,  4  Mass.  342.  Warder  vs.  Tucker,  7  Mast, 
452.  Freeman  vs.  Boynton,  7  Mcus.  488.  See,  also,  Haven  vs, 
Foster,  9  Pick.  112. 

The  writers  on  the  Civil  Law  are  divided  as  to  the  question 
whether  money  paid  under  a  mistake  of  the  law,  is  liable  to  re- 
petition. Vinnims  and  D*Aguesseau  hold  the  affirmative ;  so  Sir 
W.  D.  Evans^  The  argument  of  the  great  French  Chancellor, 
D^Agwesseau,  is,  to  my  mind,  unanswerable,  (which  see  in  2 
Evans*  Pothier^  Appendix,  308.)  Pothier  and  Heineceius  maintain 
the  negative ;  and  it  is  said  that  the  text  of  the  Roman  Law  is 
with  them.  See  Rogers  vs,  Atkinson,  1  Kelly,  25,  26.  Collier  vs. 
Lanier,  1  Kelly,  238. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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No.  12: — WiuLiAM  N.  Jones  et  aJ,  heirs  and  distiibutees  of  Ran- 
dal Jones,  deceased,  plaiiitiffs  in  «rror,  vs,  Moses  Jonbs  and 
ToLiVER  Jones,  executors,  &c.  defendants. 

[1.]  S.  Jones,  by  his  last  will,  bequeathed  a  large  property  to  certain  per- 
sons, upon  tl^e  conditions  following,  viz :  "  equally  to  my  son  William,  and 
to  my  daughters  Eliza,  Polly,  Katy  and  Sarah ;  and  as  respects  my  said 
daughters;  I  give  the  same  to  them,  and  them  only,  personally,  individually 
and  exclusively,  and  to  their  children,  and  not  to  their  husbands;  the  property 
and  interest  which  may  fall  to,  and  belong  to  said  Eliza,  Folly,  Katy  and  Sa- 
rah, my  daughters,  is  hereby  willed  and  devised  to  them,  and  each  of  them 
and  their  children,  the  children  of  tlieir  bodies,  and  not  to  their  presenter  fu- 
ture husbands,  or  either  of  them ;  nor  to  belong,  either  in  right  or  in  dispo- 
sition, to  their  husbands,  but,  as  before  mentioned,  is  hereby  willed  and 
devised,  bona  fde,  in  right  and  use,  to  said  Eliza,  Polly,  Katy  and  Sarah,  my 
daughters  and  their  children,  respectively,  and  to  them  only,  so  long  as  they, 
or  either  of  them,  shall  live.  In  the  division,  the  said  William,  Eliza,  Polly, 
Katy  and  Sarah,  taking  share  and  share  alike,  the  latter  for  themselves  and 
children;  each  mother  representing  one  share,  or  part:"  H<ld,,  that  under 
this  clause,  each  daughter  takes  an  estate  for  life  to  her  separate  use,  and  af- 
ter death,  remainder  to  her  children,  bom  and  to  be  bom.     . 

In  Equity,  in  Harris  Superior  Court.  Tried  before  Judge  ^"l- 
exander,  March  Term,  1849.    • 

Randal  Jones  died  testate^  leaving  a  large  estate,  amounting  to 
$250,000.  By  his  will,  after  giving  some  specific  legacies,  he  be- 
queathed the  bulk  of  his  estate,  under  the  following  clause  : 

Item  \^ih.  I  will,' bequeath  and  devise  all'my  remaining  prop- 
erty, of  whatever  kind,  either  in  lands,  negroes,  money,  debts  or  in 
any  rights  and  interests  whatever,  in  equal  division,  to  the  follow- 
ing persons,  upon  the  condition  and  restrictions  following,  to  wit: 
equally,  to  my  son,  William  N.  Jonds,  and  to  my  daughters,  Eliza 
Dowdy,  Polly  Jackson,  Sarah  Howard  and  Katy  Arnold ;  and  as 
respects  my  said"  daughters,  I  give  the  same  to  them,  and  to  them 
only,  personally,  individually  and  exclusively,  and  to  their  chil- 
dren, and  not  to  their  husbands;  this  division  to  take  place  afte^ 
the  special  legacies,  hereinbefore  mentioned,  are  made.  It  is  fhr- 
iher  provided  and  "reserved,  that  any  child  or  children,  wjfich  may 
hereafter  be  born  of  mine,  shall  first  •  have,  each,  eighl;^  thousand 
dollars  out  of  my  remaining  property,  ifter  the  abov«  and  forego- 
ing special  legacies ;  and  before,  and  to  the  excl^on  so  far,  of 
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remaining  divimons  between  said  William  N.  Jonea,  Eliza  Dow- 
dy, Polly  JacksoHr  Sarah  Howard  and  Katy  Arnold,  the  property 
and  interest  which  may  fall  to  arid  belong  to  said  Eliza  Dowdy, 
Polly  Jackson,  Sarah  Howard  and  Katy  Arnold,  and  Luvany 
Jones  and  Frances  Jones,  my  daughters,  is  hereby  willed  and  de- 
vised to  them,  and  each  of  them,  and  their  children,  the  children 
of  their  bodies,  and  not  their  present  or  future  husbands,  of  them, 
or  either  of  them,  not  to  belong,  either  in  right  or  disposition,  to 
their  husbands,  but  as  before  mentioned,  is  hereby  willed  and  be- 
queathed, bonajide,  in  right  and  use^  to  the  said  Eliza  Dowdy, 
Polly  Jackson,  Sarah  Howard,  Katy  Arnold  and  Frances  Jones 
and  Luvany  Jones,  my  daughters,  and  their  children,  respectively, 
and  to  them  only,  so  long  aa  they,  or  either  of  them,  shall  live. 
In  the  division,  the  said  William  N.  Jones,  and  the  said  Eliza, 
Polly,  Sarah  and  Katy,  taking  share  and  share  alike,  the  latter 
for  themselves  and  children,  each  mother  representing  one  share 
or  part." 

Polly  Jackson  died  shortly  after  the  testator. 

Difficulties  having  arisen  as  to  the  construction  of  this  clause  of 
Randal  Jones'  will,  a  bill  was  filed  by  William  N.  Jones,  the  chil- 
dren of  ]^olly  Jackson,  deceased,  Sarah  Howard  and  her  children, 
Eliza  Dowdy  and  her  children,  and  Katy  Arnold  and  her  chil- 
dren, setting  out  the  will,  and  praying  that  one-fifth  of  the  resi- 
due should  be  decreed  and  paid  over  to  the  separate  use  of  Sarah 
Howard,  Eliza  Dowdy  and  Katy  Arnold ;  one-fifth  to  William 
N.  Jones,  and  the  remaining  fifth  to  the  children  of  Polly  Jackson. 

The  executors,  by  their  answer,  submitted  to  the  CoXirt  to 
place  a  proper  construction  upon  this  item  of  (he  will. 

Upon,  the  trial,  the  Court  charged  the  Jury  that "  the  14th  and 
last  clause  of  the  will  of  the. said  Randal  Jones,  according  to  the 
true  construction  and  meaning  thereof,  bequeathed  to  the  com- 
plainants, who  are  married  women,  a  separate  estate  in  fee,  free 
from  the  rights  and  control  of  their  husbands,  and  that  upon  their 
death,  it  descended  to  their  heirs  at  law,  and  not  to  their  children ; 
that  the  complainants,  William  N..  Jones,  Sarah  Howard,  Eliza 
Dowdy  and  Katy  Arnold  should  each  recover  one-iifih  part  of 
tlie  property  subject  to  distribution  under  the  said  clause ;  that 
the  heirs  at  law  of  Polly  Jackson,  deceased,  to  wit :  her  husband 
and  children,  according  to  the  legal  construction  of  said  clause,' 
were  entitle^to  recover  the  remaining  one-fifth  of  said  residue ; 
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that  tlie  receipts  of  the  complainants  would  be  a  legal  and  suffi- 
cient discharge  from  other  and  future  liability  for  said  portions^ 
respectively;  and  that  the  share  of  Polly  Jackson  should  be  divi- 
ded in  equal  portions  to  her  husband  and  children,  and  the  re- 
ceipts of  them,  and  their  legal  guardians,  where  minors,  should 
be  a  sufficient  discharge. 

To  this  charge,  the  complainants  excepted,  and  allege  the  same 
to  be  eiToneotts. 

The  cause  was  submitted  to  this  Court  without  argumenL 

HiNBS  Holt,  for  plaintiff  in  error. 

By  the  Court.' — Lumpkin,  J.  delivering  the  c^inion. 

This  cause  has  been  submitted  without  argument,  or  authority, 
or  appearance  on  either  side.  Had  we  understood  it  properly, 
we  should  unhesitatingly  have  declined  the  responsibility  which 
such  a  dispositioD  of  it  involves. 

[1.]  It  was  manifestly  the  intention  of  the  testator,  that  each  of 
his  daughters,  named  in  the  Jourteenth  item  of  his  will,  shpuld  take 
a  separate  estate  for  life  in  one-fifth  of  the  property,  real  and  per- 
sonal^ therein  bequeathed,  with  remainder  in  fee  to  their  children 
respectivelyr  born  and  to  be  bom ;  and  we  see  nothing  in  the 
technieai  terms  of  the  instrument  to  contravene,  necessarily,  this 
purpose.  We  have  looked  alone  to  the  last  clause  in  this  item^  as 
that  must  control  the  construction  to  be  put  upon  the  will.  We 
shall,  consequently,  direct  the  following  order  to  be  entered  in  the 
case : 

It  is  considered  and  adjudged  by  the  Court,  that  the  judgment 
of  the  Court  below  be  reversed,  and  that  the  cause  be  remanded 
for  a  new  trial,  with  the  following  instructions,  namely :  that  it 
is  the  opinion  of  this  Court,  and  it  so  adjudges,  that  by  the 
fourteenth  clause  of  the  testator's  will,  each  of  his  married  daughr 
ters  therein  named,  is  entitled  to  a  septurate  estate  for  life,  to  one- 
fifUi  of  the  property  contained  in  said  item;  and  that  at  their 
deaths,  respectively,  the  same  be  divided  equally  among  ibSr 
<;hildren  respectively — not  only  such  as  were  bom  at  the;ic»ath  of 
the  testator,  but  such  as  might  thereafter  be  bom ;  and  it  is  fiir- 
ther  ordered,  that  the  decree  rendered  in  the  Court  b^w  be  mod- 
ified in  confermity  with  thia  opinion.  /' 
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No.  13.— John  Mott,  plaintifT  in  error,  vs.  Slauobter  Hill, 

sdm'r,  &c.  defendant. 

[1.]  Error  will  Bot  lie  totbe  decisions  of  the  Coart  below,  wllere  the  imrty, 
snbseqaent  to  the  decision,  voluntarily  dismisses  his  case^ 

A  motion  was  made  to  dismiss  this  vnit  of  erroTr  on  the  groand 
that  from  the  bill  of  exceptions  it  appeared  that,  after  the 
making  of  the  severed  decisions  by  the  Court  in  the  trial  below, 
which  were  excepted  to,  the  plaintiff  bdow  and  ptafntifT  in  error 
voluntarily  dismissed  his  case. 

Giles,  for  the  motion,  cited — 

Van  Warmer  vs,  Mai/or,  SfQ.  Albany,  18  Wend.  169. 

KiLLEN,  contra. 

By  the  Court. — Wakiver,  J. 

[1.]  There  is  no  judgment  of  the  Court  below  to  be  affirmed 
or  reversed.  The  plaintiff  in  the  Court  below,  as  he  had  the 
right  to  do,  voluntarily  dismissed  his  case.  The  case  of  Vaif 
Warmer  vs.  The  Mayor,  Sfc.  of  Albany,  (18  Wendell,  169,)  cited 
in  support  of  tl^e  motion  to  dismiss. the  writ  of  error,  is  in  point. 

Let  the  writ  of  error  be  dismissed. 


No.  14.---^Edwaicd  CAiter,  assignee,  plaintiff  in  error,  vs.  GEoiiax 

W.  Greene,  defendant. 

[l(]  In  stdng  on  bank  bills!  Held,  not  necessary  to  describe  them  by  setting 

fiirth  the  numbers  and  letters. 
[2.]   The  Bank  of  Columbus  made  an  assignment  of  its  effects,  and  its 
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charter  was  afterwards  forfeited  by  a  judgment  of  the  proper  Court,  attho 
instjince  of  the  State.  The  Legislature,  subsequent  to  the  forfeiture,  affirm* 
ed  t)ie  assignment,  and  placed  the  assignee  upon  the  footing  of  a  receiyer* 
In  a  suit  by  the  holder  of  the  bills  of  the  bank  against  the  assignee :  Hdd^ 
that  a  demand  of  payment  of  the  bills  made  by  the  plaintiiTon  the  receiver, 
after  the  forfeiture,  did  not  entitle  him  to  recover  ten  per  cent,  damages  un- 
der the  Act  of  1832. 

Assumpsit,  &c.  in  Muscogee  Superior  Court,  Tried  before 
Judge  Alexander,  November  Term,  1848. 

George  W.  Greene  brought  suit  against  Edward  Carey,  as- 
signee of  tbe  Bankof  Columbus,  to  recover  the  amount  of  seven- 
ty-six promissory  notes,  or  bank  notes,  issued  by  that  bank'.  Up- 
on the  trial  at  November  Term,  1848,  the  counsel  for  defendant' 
*  objected  to  the  bills  goihg^in  evidence  under  the  declaration,  be- 
cause t/i€  letters  and  numbers  which 'appeared  in  each  of  tbe  bills 
were  not  mentioned  or  described  in  the  declaration.  The  Court 
cfverruled  the  objection,  and  defendant  excepted. 

It  was  admitted  in  the  Court  below,  that  the  plaintiff,  on  30tb 
March,  1845,  demanded  payment  of  the  bills  sued  on,  of  Edward 
Carey,  the  assignee,  who  replied  that  he  had  no  funds  to  pay  the 
same'.  The  demand  was  ailer  the  assignment  to  Carey,  and  after 
the  forfeiture  of  the  charter  of  the  banki 

The  Court  charged  the  Jury,  that  the  plaintiff  was  entitled  to 
ten  per  cent,  damages  on  the  amount  of  his  demand,  on  the  re- 
fusal of  the  assignee  to  pay  the  same. 

To  this  decision  exceptions  were  filed,  and  these  two  questions 
were  brought  before  this  Court  for  review. 

W.  Dougherty,  for  plaintiff  in  en*or. 

Jas.  Johnson,  for  defendant  in  error,  cited— 

Ryan  vs.  Baldrick,  3  McCard,  498.  Bank  of  Pa.  vs.  McCal- 
mant,  4  Rawle,  307,  16.     Perit  vs.  PitJUld,  5  Rawle,  166. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  objection  to  the  bills  being  read  in  evidence  is,  that 
they  are  not  sufficiently  described  in  the  declaratibn.     The  defi- 
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cieocy  consists  in  not  setting  forth  the  letter  and  number  of  each 
bank  bill.  The  biUs  are  the  evidence  of  the  bank's  undertaking 
to  pay*  T/iat  ia  sufficiently  set  forth  in  the  declaration.  It  de- 
scribes each  bill  truly,  in  the  date,  amount,  names  and  promise. 
These  constitute  the  foundation  of  the  action.  The  letters  and 
numbem  of  the  bills  constitute  no  pait  of  the  contract.  They  are 
put  there  fbr.tho  convenience  of  the  bank  which  issues  them.  It 
is  argued,  that  unless  the  bills  are  described  by  the  letters*  uid 
numbers,  the.  record  will  be  no  protection  to  the  bank  in  another 
suit  on  the  same  bills  ;  for  the  bank  may  issue  many  bilk  on  tho 
same  day,  of  the  same  denomination,  and  the  letters  and  numbers 
are  the  only  moona  of  identiiication.  This  may  be  so-— the  bank 
may  be  subject  to  this  sort  of  inconvenience — ^but  the  peril  is  of 
its  own  jseeking — it  is  incident  to  the  peculiarity  of  its  business, 
and  ought  not  to  impose  extraordinary  burthens  upon  the  holders 
of  the  bills.  The  plaintiff  has  a  good  »causc  of  action  defectively 
set  forth.  If  that  be  so,  the  defect  is  cured  by  the  verdict.  What- 
ever the  exception  might  be  worth,  if  taken  at  the  fii*8tterm,  it  is 
worthy  as  we  believe,  nothing  when  taken,  as  here,  on  the  trial. 
In  tliis  particular  we  affirm  the  judgment  of  the  Court  below. 

[2.]  By  the  Act  of  1832,  banks  which  fail  to  pay  their  bills  in 
specie,  upon  demand  made,  "  upon  suit  thereof,"  are  required  to 
pay  to  the  holder  ten  per  cent,  damages  in  addition  to  the  lawful 
interest.  Prince,  48.  TJie  Bank  .of  Polumbus  made  an  assign'* 
ment  of  its  effects,  to  pay. its  debts,  to  the  defendant,  Edward  Ca- 
rey. Subsequent  to  the  assignment,  its  charter  was  forfeited  by 
a  judgment  of  the  proper  Court ;  and  subsequently  to  the  for- 
feiture, by  the  Act  of  December,  1843,  the  Legislature  affirmed 
the  assignment,  and  recognised  Carey  as  the  assignee ;  authoris- 
ing him  to  sue  and  to  be  sued,  and  subjecting  him  to  the  x;espon8i- 
bilities  of  receivers  under,  a  previous  Act,  passed  in  1842*  Sub- 
sequent to  the  assignment,  and  subsequent  to  the  forfeiture  of  the 
charter,  the  ^plaintiff  made  demand  upon  Carey  of  the  bills  sued 
on,  and  claimed  the  ten  per  cent,  damages  authorised  by  the  Act 
of  1832.  The  Court  instructed  the  Jury  that  he  was  entitled  to 
receive  them,  and  the  defendant  excepted. 

It  may  perliaps  be  doubted  whether,  if  after  the  assignment  and 
before  the  forfeiture  of  the  charter,  demand  had  been  made  upon 
the  bank,  tb^  plaintiff  would  be  entitled  to  the  damages.  It  might 
be  sdd,  that  ii^  such  a  state  of  facts,  the  contingency,  to  wit :  the 
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demand  on  th^  bank  upqn  which  the  dajnages  accrue,  being  prac» 
ticable  and  actually  happenings  the  daiQagos  are  as  much  a  debt 
as  the  principal  and  lawful  interest     I  express  no  opinion  upon 
that  questieuv    The  case  supposed  is  not .  this  case.     Here,  the 
charter  of  the  bank  was  revoked  By  a  decree,  and  the  effects  in 
the  hands  of  the  assignee,  who  was  also  made  a  receiver  by  Act 
of  the  Legislature,  before  any  demand  was  made.     Np  demand 
was  ever  made  upon  the  bank— 4t  was  made,  upon  the  assignee  or 
receiver,  after  the  corporation  was  dissolved.     We  think  that  the 
debts  to  be  paid  hy  the  assignee,  must  occupy  the  status  which 
they  held  at  the  time  that  the  chatter  was  dissolved,  and,  inasmuch 
,as  at  that  time  no  demand  had  been  xnade,  there  were  no  dam- 
ages  due  and  are,  not  now  collectable.     The  right  to  damages  is 
conferred  by  Statute,  and  is  in  the  nature  pf  a  penalty  on  the 
banks  for  not  redeeming  their  bills  in  specie.     Il  is  not  a  right  in- 
herent in  the  original  contract  on  the  notes  between  the  bank  and 
the  holders.     The  damages  do  not,  until  demand  is  made,  consti- 
tute a  liquidated  demand.     The  right  to  them,  is  conditional.     It 
depends  upon  a  demand — without  that  it  does  not  exist.     When 
demand  is  made  and  the  bank  refuses  to  redeem  her  bills,,  she  is 
guilty  of  a  tort  and  is  punished  for  it  by  a  liability  to  pay  ten 
per  cent,  on  the  amount  so  demanded.     All  of  which  proves,  that 
there  was  no  right  in  the  plaintiff  to  have  and  receive  the  dama- 
ges, there  having  bee^  no  demand  made  at  the  time  of  the  judg- 
ment of  forfeiture.     Afler  that,  the  demand  was  impossible,  and, 
therefore,  the  damages  for  irefusal  to  pay  impossible..    Where 
there  is  a  legal  declaration  of  foi*fetture,  the  bank,  as  arreatur^ 
of  the  law,  becomes  extinct.     Her  franchises  all  revert  to  the 
State,  who  gave  them.     She  can  neither  sue  nor  be  sued  in  her 
corporate  name.     The  personal  estate,  by  the  Common  Law, 
went  to  the  Kingr— here,  to  the  people.     The  assets  of  the  bank, 
where  a  forfeiture  is  declared,  devolve  upon  the  people,  who, 
through  the  Legislature,  have  the  right  to  control  them.     In  this 
case  the  Legislature  controls  them  by  turning  them  over  to  the 
hands  of  a  receiver,  to  be  applied  to  the  payment  of  her  debts. 
Thus,  the  legal  existence  of  the  bank  being,  annihilated,  no  d^* 
mand  is  practicable.     There  is  no  such  entity  as  the  Bank  of  Co- 
himbus.     Of  course  she  can  commit  no  tort.    She  can  create  no 
new  liability.     The  right — conditional  right^-in  the  bill-bplder  is 
lost  by  the  extinction  of  the  corporation.    Now  tjie  defendant,. 
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Carey,  is  said  to  be  the  agent  or  trustee  of  the  bank,  and  that  the 
right  to  demand  payment,  and  on  refusal,  to  have  damages  from 
him,  exists.  Not  so.  If  viewed  as  the  assignee  of  the  bank,  he 
receives  the  assets  to  pay  debts  existing  at  the  time  of  the  assign- 
ment. He  has  no  power  to  increase  their  amount  by  any  act  of 
omission  or  of  commission.  His  agency  is  specific.  The  assign- 
ment is  the  law  of  his  trust.  The  assets  are  transferred  to  him 
to  pay  debts,  not  to  redeem  bills.  He  has  none  of  the  franchises 
of  the  bank. .  He  is  not  capable  of  committing  a  tort  by  retro- 
action for  his  extinct  assignors.  The  law  which  authorises  the 
demand,  contemplates  a  hank — it  lo<^s  to  those  relations  which 
exist  between  a  bank  and  the  public — ^none  of  which  existed  at 
the  time  this  demand  was  made.  The  demand  upon  him  was 
perfectly  nugatory. 

But  there  is  a  still  ferther.view  of  this  subject.  Mr.  Carey  Js 
not  only  the  assignee  ef  thB  bank,  but  the  forfeiture  of  its  charter 
by  order  of  the  Legislature,  and  the  affirmation,  by  law,  of  the 
assignment,  made  him  the  agent  ^  ike  people^  to  take  the  assets 
of  the  ban  It  which  devolved  upon  them,  and  apply  them  to  the 
payment  of  the  debts  of  the  incorporation.  As  agent  of  the 
State,  or  the.  people,  he  was  not  liable  to  this  demand  and  forfeit- 
ure ;  and  the  plaintiff  acquired  no  rights  of  any  kind,  by  making 
the  demand  upon  him.  The  law  of  1843  puts  him  upon  the  foot- 
ing of  a  receiver^  authorised  to  receive,  on  the  part  of  the  people, 
the  assets  and  to  apply  them.  As  agent  of  the  State,  he  could 
neither  do,  nor  feil  to  do,  any  act  which  could  increase  the  origi- 
nal tiabiHties  of  the  Bank  of  Columbus. 

Upon  this  assignment  let  the  judgment  of  the  Court  below  be 
reversed. 
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No.    15. — Edward  Caret,  assignee,  &c.  plaintiff  in  error,  w. 

Daniel  McDougald,  defendant. 

[1.]  The  following  paper,  held  by  the  Coart  to  be  negotiable,  aud  the  indor- 
ser  liable,  according  to  the  iaw  merchant,  on  his  indorsempnt  tli^reon:    ' 

'  "  Plantsrs'  &  Mkchanics'  Bank  op  Columbus,  Ga.  Jan.  29, 1842. 
"$3,987  74. 

"  Gen.  James  C.  Watson  has  deposited  in  this  bank  three  thousand  nine 
haudred  and  eighty-seven  74-100  dollars,  which  sum  said  bank  will  pay  to 
him,  or  his  order  on  this  certificate,  on  the  first  day  of  January  next. 

[Signed,]  M.  HOBBRTSON,  Cashier, 

Indorsed,.  J.  C.  Watson«  D.  McDoUgftld,  M.  Robertson." 

[2.]  The  Act  of  1837^  making  it  penal  in  a  bank  to  pat  any  instrument  in  -cir- 
culation, {layable  at  alouger  date  than  three  days,  applies  to  poU  note*  only. 

[3.]  The  provision  to  be  found  in  tlie  various  bank  cliarters  of  this  State»  re- 
quiring all  contracts  whatever,  to  be  signed  by  the  President,  and  counter- 
'  signed  by  the  Cashier,  in  order  to  bind  the  company,  does  not  apply  to 
such  dealings  and  transactions  as  are  usually  and  necessarily  performed  by 
the  Gashidr,  or  some  otheiiduly  authorized  agent  of  the  institution. 

Assumpsit,  &c.  in  Muscogee  Superior  Court.  Decided  by 
Jlidge  Alexander,  May  Term,  1849. 

.  Edwbrd  Carey,  as  the  assignee  of  tlie  Bank  of  Columbus, 
brought  suit  against  Daniel  McDougald,  as  indorser  upon  the  fol- 
lowing instrument:  • 

"  Planters'  &  Mechanics'  Bank,  Columbus,  Ga.  Jan.  29, 1842. 
"$3,987  74. 

"  Gen.  James  C.  Watson  has  deposited^in  this  bank  three  thou- 
sand nine  hundred  and  eighty-seven  74-100  dollars,  which  sum 
said  bank  will  pay  to  him,  or  his  order  on  this  certificate,  on  the 
first  day  of  January  next. 

[Signed,]  M.  ROBERTSON,  Cashier^ 

"  Indorsed,  J.  C.  Watson,  D.  McDougald,  M.  Robertson." 

The  defendant's  counsel  demurred  to  plaintiff's  declaration,  on 
the  ground  that  the  instrument  declared  on  was  not  negotiable  by 
indorsement,  and  that  the  defendant,  therefore,  was  not  liable  on 
his  alleged  indorsement. 

The  Court  sustained  the  demurrer  and  dismissed  the  action, 
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and  this  decision  has  been  brought  before  this  Court  to  be  re- 
viewed. 

W.  Dougherty,  for  plaintiff  in  eiTor. 

H.  L.  Benning,  for  defendant. 

Bj/  the  Court. — Lumpkin,  J.  delirering  the  opinion. 

[1.]  The  single  question  in  this  case  is,  whether  or  not  the  in- 
strument sued  on  be  a  negotiable  paper  ?  And  we  know  of  no 
better  method  of  determining  its  character  and  qualities,  than  by 
subjecting  it  to  the  tests  which  have  been  fuiTiished  by  standard 
authors  upon"  the  subject.  Mr.  Chitty^  in  his  gi'eat  work  on  bills, 
says,  that  no  formal  set  of  words  are  essefitial  to  the  validity  of  a 
promissoi'y  note  or  bill  of  exchange ;  that  it  is  sufficient,  if  it 
amount  to  a  promise  to  pay  money,  {p,  524.)  He  furnishes, 
from  the  reported  cases,  a  number  of  illustrations  in  support  of 
the  proposition  in  the  text.  I  will  cite  a  few  of  them.  A  note, 
promising  to  account  with  another  or  his  order,  for  a  certain 
sum,  value  received,  is  a  valid  note,  though  it  contain  no  promis0 
to  pay.     So,  where  the  note,  set  foith  in  the  declaration,  was,  *'  I 

acknowledge  myself  indebted  to  A,  £ ,  to  be  paid  on  demand, 

for  value  received,"  was  held  to  be  good  on  demurrer.  Soj 
where  a  note  was  in  this  form,  "  i  do  acknowledge  that  Sir  A  C 
has  delivered  to  me  all  the  bonds  and  notes,  for  which  d£400  were 
p^d  to  him  on  account  of  Col.  S ;  and  that  Sir  A  delivered  to 
me  Major  G's  receipt  and  bill  on  me  for  ;^10,  which  <€10  and 
c€15  d#.  a  balance  due  to  Sir  A,  I  am  still  indebted  and  do  pro- 
mise to  pay.'*  On  demurrer,  the  note  was  adjudged  to  be  good. 
So,  a  note  in  this  form :  "  December,  1814,  received  of  Messrs. 
D  &  C,  ^100,  which  I  promise  to  pay  on  demand,  with  lawful 
interest,"  is  a  good  note.     lb. 

The  paper  sued  on  is  in  these  words  : 

"  Planters'  &  Mechanics'  Bank,  Columbus,  6a^  Jan.  29,1842. 
"$3,987  74. 

"  Gren.  James  C.  Watson  has  deposited  in  thi^  bank,  three 
thousand  nine  hundred  and  eighty-seven  74-100  dollars,  which 
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sum  said  bank  will  pay  to  Irim,  or  bis  order  on  this  certificate,  on 
the  first  day  of  January  next. 

[Signed,]  M.  ROBERTSON,  Cashier. 

"  Indorsed,  J.  C.  Watson,  D.  McDougald,  M.  Robertson." 

We  are  unable  to  draw  any  distinction  between  the  instrument 
before  us,  and  those  cited  in  the  precedents,  especially  •  the  two 
last.  In  view  of  the  authorities  then,  we  are  of  the  opinion  that 
this  paper  is  negotiable,  and,  consequently,  that^the  indorsement 
is  Sufficient  to  charge  Daniel  McDougald,  the  defendant. 

It  is  argued,'  however,  that  the  indorsefnent  is  void,  because 
the  note  itself  is  a  nullity  as  against  the  Planters*  &  Mechanics' 
Bank.  This  may  be  true,  and  still  it  does  not  answer  the  ques- 
tion made  in  the  bill  of  exceptions.  If  tlie  note  be  good  as 
against  M,  Robertiton,  the  indorsement  is  sufficient  to  bind  Mc- 
Dougald. If  it  was  intended  to 'be  relied  upon  that  this  was  not 
the  note  of  the  bank,  but  of  the  maker  individually,  the  evidence 
should  have  been  objected  to  as  liot  supporting  the  averment  in 
the  declaration,  which  alleges  it  to  be  the  note  of  the  corpora- 
tion. 

But,  admitting  the  case  argued  to  be  mad^  by  the  pleadings,  we 
maintain  that  this  is  the  note  /of  the  bank.  It  is  impugned  on  two 
grounds: 

1st  Because,'  by  the  charter  of  the  Planters*  &  Mechanics' 
Bank,  "  The  bills  obligatory  of  'the  company,  notes  and  all  other 
contracts  whatever ^  in*  behalf  of  said  institution,  are  binding  only 
provided  the  same  be  signed  by  the  President,. and  countersigned 
by  the  Cashier  of  said  corporation."     Prince,  127. 

[2.]  2dly.  Because,  by  the  Act  of  1837,  it  is  ipade  unlavirful 
for  any  bank,  or  any  officer  thereof,  to  issue  or  circulate  any  note, 
&c.  which  shall  be  payable  at  a  greater  length  .of  time,  or  a  long- 
er date  than  three  days  after  the  date  thereof;  and  a  penalty  of 
one  thousand  dollars  is  imposed  for  every  violation  of  the  provi- 
sions of  said  Statute.     Hotchkiss,  358. 

Although  somewhat  of  aliteralist  in  the  interpretation  of  laws, 
I  feel  constrained  to  deviate  in  the  present  instance.  The  history 
of  this  Act  is  too  fresh  in  the  memory  of  all,  not  to  know  its  ob- 
ject and  meaning.  It  was  designed  to  prevent  the  issuing  and 
circulation  of  jwst  notes.  And  as  is  not  unfrequent  with  the  Le* 
gislature,  they  exhaust  the  whole  vocabulary  of  words  applicable 
to  every  species  of  instrument,  lest  the  true  interit  of  the  Act 
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bbould  be  evadet^     Mr.  Hotclikiss,  in  his  Dige.st,  heads  tliis  rcc- 
tion,  "  Banks  xhall  not  issue  jwsi.  notes  ;**  and  the   Legislature 
adopted  this  construction,  by  approving  of  the   ^^cornrtncss  and 
fidelity^^  of  the  work. 

A  striking  instance  of  this  mode  of  intcrpretinfj^  Statutes,  is 
furnished. in  the  decisions  of  the  Su])rcme  Court  of  the  United 
States,  upon  that  clause  of  the  Constitution  which  declares,  that 
*•  no  State  shall  emit  bills  of  credit.*'  The  uniform  language  held 
by  tliat  tribunal  is,  that  while  in  its  enlarg<?d  and  perhaps  literal 
sense,  the  term  "  bills  of  credit,"  may  comprehend  any  inslru- 
xneut  by  which  a  State  engages  to  pay  money  at  a  future  day, 
thus  including  a  certificate  given  for  money  borrowed,  yet  this 
inhibition  of  the  Constitution  applies  to  bills  of  credit  in  a  limited 
sense;  and  that  in  order  to  restrict  the  interpretation  of  the  term, 
recourse  will  be  had  to  the  history  of  this  description  of  paper 
denominated  hills  of  credit,  and  used  to  answer  the  purposes  of 
circulation,  before  the  adoption  of  the  Constitution,  in  order  to 
ascertain  the  mischief  intended  to  be  prevented.  Craig  et  aL  vs. 
The  State  of  Missouri  ^  4  Petersr^^l.  Briscoe  et  al,  vs.  The  Bank 
of  tJie  Commojiicealth  of  Kentucky,  11  Feters,  258. 

[3.J  And  upon  the  other  objection,  founded  upon  the  charter, 
I  do  not  know  that  we  could  do  better  here,  than  to  repeat  what 
was  said  by  the  Court,  upon  the  same  point,  in  the  case  of  the 
Merchants^  Bank  of  Macon  vs.  the  Central  Ba7ik  of  Georgia ^  1 
Kelly,  418.  That  case  was  ably  argued  upon  the  authorities,  and 
deliberately  decided,  after  the  most  mature  consideration  ;  and  al- 
though it  has  come  up,  incidentally,  for  review  several  times  since, 
we  have  not  felt  it  to  be  our  duty  to  reverse  or  modify  the  opin- 
ion there  expressed,  which  was,  that  this  provision — that  all  con- 
tracts, whatever,  in  order  to  charge  the  company,  must  be  signed 
by  the  President  and  countersigned  by  the  Cashier,  and  which  is 
found  in  most  of  the  bank  charters  in  this  State — does  not  apply 
"  to  such  contracts  or  engagements  as  occur  in  or  are  necessary 
to  xhe  ordinary  business  of  the  corporation  usually  performed  by 
the  Cashier,  or  some  other  officer  or  agent  of  the  bank,  such  as 
drawing  or  indorsing  bills  of  exchange,  checks,  drafts,"  &c. 

To  put  the  construction  upon  this  provision,  wjiich  is  contended 
for,  would  put  an  end  to  all  banking  in  Georgia.  For  the  sweep- 
ing phraseology,  all  contracts  whatever  includes  implied  as  yvell 
as  express  contracts.     The  banks  in  this  State  have  never  put 
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this  interjiretation  upou  their  own  powers.  I^h as- never  been 
done  by  the  commercial  community ;  nor  indped,  by  any  one  else. 
We  are  constrained,  therefore,  to  conclude,  that  when  the  Legid-  ' 
lature  created  the  numerous  bank  charters  in  this  State,  they  .In- 
tended them,  honajide,  to  transact  the  ordinary  business  of  bank- 
*  ing,  and  that  they  dolhed  them  witti  the  usual  privileges  €uid  pow- 
ers for  this  purpose ;  and  that  they  were  not  guilty  of  the 
absurdity  and  injustice  of  creating  corporations,  and  in  the  same 
Act,  to  impose  limitations  and  resti^ctjons,  which  if  carried  out  to 
the  letter,  would  render  them  utterly  powerless  and  inefficient. 
On  the  contrary,  they  intended,  .we  dbub^  not,  this  prohibitory 
clause  to  apply  to  such  contracts  onlyi  as  are  not  ordinarily  and 
necessarily  connected  with  the  duties,  and  intrusted  tOithe  exclu- 
sive management  of  the  Cashier,  or  some  other  authorised  agent 
of  tlie  bank. 

We  are  of  the  opinion,  therefore,  that  the  Court  erred  in  sus- 
taining the  demurrer,  and  its  judgment  is  reversed  and  the  cause 
remanded. 


No.  16.— BtBDsoNG  &  ^LEDGE,  plaiutifis  in  error,  t'«.  Joao  Brooks, 

defendant. 


[1.]  Declamtions,  founded  ou  the  process  of  attachment,  must  be  filed  attbo 
first  term  of  the  Court  to  which  the  attachment  is  made  retaniaule. 


Attachment  in  Muscogee  Inferior  Court.  Certiorari  to  the  Su- 
perior Court.     Decided  by  Judge  Alexander,  May  Term,  1849. 

Tliis  was  an  attachment  issued  against  Birdsong  &  Sledge,  at 
the  instance  of  Joab  Brooks,  returnable  to  the  Inferior  Court  of 
Muscogee  County.  At  the  second  term,'  after  the  attachment 
sued  out,  the  defendants  in  attachment  moved  to  dismiss  the  same 
on  the  ground  that  no  declaration  Was  iiled  at  the  ^*8t  term,  as 
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required  hj  the  Statute.  A  declaration  had  been  filed  previous 
to  the  making  of  the  motion. 

The  Inferior  Court  sustained  the  motion,  and  dismissed  the  at- 
tachment. 

Upon  this  decision  a  certiorari  was  prayed  and  sued  out  to  the 
Superior  Court  of  Muscogee,  and  upon  hearing  the  return  to  the 
same,  the  Judge  presiding  reversed  the  decision  of  the  Inferior 
Court- 

This  judgment  of  reversal  was  excepted  to  by  the  defendants 
in  detachment,  and  error  has  been  assigned  thereon. 

W.  Dougherty,  for  plaintiff  in  eiTor. 

Bennino,  representing  A.  G.  FosteA,  for  defendant* 
By  the  Onert, — ^Warner,  J.  delivering  the  opinion. 

{!.]  The  only  question  in  this  case  is,  as  to  the  construction  to 
be  given  to  the  Act  of  29th  December,  1838,  relative  to  the  filing 
declarations,  founded  on  the  process  of  attachment.  The  Act  of 
1838,  declares  that  "declarations,  founded  on  attachments,* may 
be  filed  at  the  first  term  of  the  Court,  to  which  the  same  shall  bo 
returned."'  Hotchkiss,  553.  The  public  interest  requires  that  all 
suits  in  our  Courts  should  be  determined  as  speedily  as  possible, 
and  the  interest  of  the  party,  whose  property  is  seized  Under  the 
process  of  attachment,  also  requires  that  there  should  be  no  delay 
on  the  part  of  the  plaintiff  in  the  attachment,  in  filing  his  declara- 
tion founded  tHeteon.  The  true  rule  for  the  construction  of  the 
word  may  in  a  Statute  is,  that  when  such  Statute  concerns  the 
public  interest,  or  affects  the  rights  of  third  .persons,  then,  the 
word  may,  shall  be  construed  to  mean  must  or  shall,  .  5  -  Camyn's 
Dig.  top  pnge,  330,  title  Parliament',  letter  R.  22.  See.  Alderman 
BacknelPs  case,  1  Vernon,  152«  In  establishing  the  rule  of  prac- 
tice upon  the  subject  of  filing  declarations  founded  on  attachment, 
we  think  the  public  interest,  as  well  as  the  interest  of  the  defend- 
ant m  the  attachment,  requires  that  the  declaration  should  be  filed 
at  the  first  tenn  of  the  Court  to  which  the  attachment  is  made  re- 
tucnable,  and  that  the  word  may,  in  the  Act  of  1838,  ought  to  be 
held  and  cotostrued  as  imperative  on  the  plaintiff  in  attachment. 

Let  the  judgmient  of  the  Court  below  be  reversed, 
vot.vii.  ^2 
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» 
No.  17. — William  Dougherty,  plaiirtiff  in  error,-  vs.  John  Be- 

THUN£,  assignee  of  the  Chattahoocliee  Rail.  Road  and  Bank- 

•  ing  Company,  defendant  in  error. 

[1.3  In  an  action  against  an  assign^  of  a  bank,  a  plea  that  there  never  wns 
an  assignment  made  to  him,'  and  a  plea  that  he  (the  defendant)  is  not  the 
assignee  of  the  bank,  are  pleas  to  the  action,  and  go  to  the  merits. 

[2.]  A  party  in  a  Court  of  Justice  is  not  estopped  to  deny  facts  recited   in 
au  Act  of  the  Legislature.     So  far  as  the  facts  recited  in  an  Act  are  concern-    • 
ed,  it  is  no  law,  and  the  Court  is  not  bound  to  take  judicial  cognizance  lof  it.    j*^ 
The  investigation  of  facts  belongs  to  the  judicial  department  of  the  Govern- 
ment. 

[3.]  Where  the  rights  of  a  party  plaintiff  depend   upon  the  facts  that  an 
.assignment  was  made  by  a  bank  to  the  defendant,  andthdtthe  defendant  is 
the  assignee,  he  must  prove  them,  notwithstanding  they  are  recited  .in  a 
public  Act  of  the  Legislature. 

Assumpsit,  &c.  in  Muscogee  Superior  Court.  Tried  before 
Judge  Alexandeii,  May  Term,  1849. 

William  Dougherty,  the  holder  of  bank  notes  of  the  Chatta- 
hoochee Rail  Road  and  Banking  Company,  to  the  amount  of 
$6,850i  brought  suit  upon  the  same  against  Jdhn  Bethune,  as  as- 
signee of  the  said  company,  and  judgment  Iby  default  was  entered 
at  the  first  term. 

The  defendant  pleaded  at  the  trial  term,  that  he  was  not  the 
assignee,  as  alleged  in  plaintiff's  declaration,  and  that  the  only  as- 
signment under  which  defendant  had  ever  consented  to  act  as 
trustee,  was  made  by  the  company  to  Van  Leonard,  William  P. 
Yonge  and  this  defendant 

The  defendant  farther  pleaded,  that  there  never  was  an  assign- 
ment made  by  the  said  company,  and  recorded  in  the  Clerk's 
office  of  the  Superior  Court  of  Muscogee  County,  as  is  alleged 
m  the  Act  of  the  Legislature  of  the  State  of  Gneorgia,  passed  on 
the  23d  December,  1843. 

The  Act  referred  to  provides,  in  the  1st  section^  that  the  assign- 
ment, made  by  the  Chattahoochee  Rail  Road  and  Banking  Com- 
pany to  John  Bethune,  (among  other  assignments  specified  tliere- 
in,)  **  which  assignments  conform  to  the  Act  of  the  last  General 
Assembly,  and  are   of  record  in- the  Clerk's  office  of  the  Supe- 
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lior  Court  of  Muscogee  County,  Bfaall  be  taken,  held  and  consider- 
ed valid  for  all  purposes,  both  in  Law  and  in  Equity. 

Section  2  provides  for  the  settlement  of  the  debts  due  to  and 
firom  the  companies,  by  their  respective  assignees. 

Section  3  provides  that  the  assignees  shall,  upon  motion,  be 
made  parties  to  any  suit  pending,  ^  and  that  they  «hall  have  fuli 
power  to  sue  and  be  sued  in  their  character  as  assignees,  for  any 
^demand  due  to  and  from  said  banking  institutions." 

'Section  4  provides  that  the  assignees  shdl  be  subject  to  the 
aame  duties,  responsibilities,  pain^  and  penalties  as  are  provided 
for  receivers  in  the  Act  of  1842. 

At  the  trial  the  plaintiff  moved  to  strike  out  the  pleas  of  de^ 
iendant,  and  upon  hearing  argument,  the  Court'  sustained  the 
motion  as  to  that  portion  of  the  plea,  alleging  that  the  only  as- 
signment uuder  which  the  defendant  ever  consented  to  act  as 
trustee,  was  made  to  him  jointly  with  others,  and  overruled  the 
motion  as  to  the  other  pleas,  to  which  last  decision  plaintiff  ei- 
cepted. 

The  plaintiff  read  his  notes  or  bilk,  in  evidence  to  the  Jury,  and 
closed  bis  case ;  whereupon  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  plaintiff  was  required  to  prove  that  John 
Bethulie  was  assignee ;  which  motion  the  Court  sustained,  and 
ordered  a  nonsujt.      To  this  decision  the  plaintiff  excepted. 

W.  Dougherty,  for  plaintiff  in  error. 

.    \H.  L.  Benning,  for  defendant. 

By  the  Court — Nisbet,  J.  delivering  the  opinion.       v 

[l.j  The  pleas,  1st,  ^Aa^  the  defendant  below  tooi  not  the  as$ignee 
of  t^e  banJc^  and  2d,  that  there  never  wd*  such  an  asngnment  made 
to  him  hy  the  bank,  and  reeofded  in  the  Clerk's  qfice  of  the 'Superior 
Court  of  'Muscogee  Countj/,  as  is  alleged  in  the  Act  of  1843,  were 
demurred,  to,  and  the  demurrer  overruled.  The  plaintiff  in -error 
exeats  to  that  decision,  and  insists  that  these  ard  dilatory  pleas, 
and  ought  to  have  been  filed  at  the  first  term ;'  th^t  there  being  a 
jcidgment  by  default,  and  th^  default  opeped,  the  ^  defendant  is 
limited  to  pleas  to  the*  merits,  and  that  these  are  not  pleas  to  the 
merits}  andfttvther,  that  they  are  fiegatived  by  the.  Act  of  1843, 
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which  dedares  that  there  was  such  aa  assignment  as  plaintiff  sets 
forth,  and  that  defendant  is  the  assignee,  and  therefore  they  ought 
to  be  stricken.  These  are  pleas  to  the  action.  They  go  to  the 
merits.  They  deny  that  plaintiff  has  any  right  of  action  against 
the  defendant.  If  they  are  tniei  (and  the  demurrer  admits  their 
truth,)  then  the  plaintiff  is  not  endtled  to  his  action.  The  plain- 
tiff seeks  to  charge  the  defendant  as  assignee  of  the  bank.  Now, 
if  there  never  was  an  assignment  to  the  defendant-^if  he  is 
not  an  assighee-^— how  can  the  plaintiff  have  an  acticm  against  him 
at  all  ?  How  could  the  defendant,  if  the  pleas  are  true,  give  to 
plaintiff  a  better  form  of  action  ?  He  could  have  no  action  what^ 
ever  against  this  defendant,  as  assigpAee. 

The  last  reason  given  in  support  of  the  demurrer,  to  wit,  that 
the  tnith  of  the  pleas  is  negatived  by  the  Act  of  1843,  will  be 
more  appropriately  considered  under  the  last  assignment.  The 
pleas  being  retained,  the  plaintiff  proceeded,  and  introducing  his 
notes,  closed  his  case ;  whereupon  the  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiff  had  not  provefi  that  the 
defendant  was  the  assignee  of  the  bank.  The  Court  sustained 
the  motion,  and  that  decision  is  assigned  for  error. 
.  The  plaintiff  in  error  contends  that  he  wns  not  bound  to^rove 
that  defendant  was  tlie  assignee,  because  that  fact  is  declared  in 
the  Act  of  the  Legislature  of  1843,  and  the  Court  was  bound  to 
take  judicial  cognizance  of  that  Act. 

[2.]  The  Act  of  1843  recites  that  tb^  bank  had  made  an  assig^a- 
ment  to  John  Bethune,  the  defendant ;  affirms  that  assignment,  and 
declares  that  he  shall  proceed  to  collect  the  assets ;  shall  be  suable, 
and  shall  have  power  to  sue ;  and  farther,  shall  be  subject  to  the 
same  duties,  responsibilities,  pains  and  penalties  ^b  are  provided 
for  receivers  under  the  previous  Act  of  1842.  {See  Jict  23d  Dec. 
1843.)  Courts  are  bound  to  take  cognizance  of  all  public  Acts 
of  the  Legislature ;  they  need  not  be  pleaded  qr  proven.  The 
Act  of  1843,  so  far  as  it  is  a  law,  the  Court  was  bound  to  know. 
It  affirms  the  assignment,  which  it  states  has  been  made ;  it  defines 
the  duties  of  the  assignee,  and  declares  his  rpsponsibilities ;  it 
places  him  upon  the  footing  of  receivers  tinder  the  Act  of  liB429 
and  it  is  conclusive  as  to  all  legal  rights  which  may  exist  under 
its  provisions.  But  so  far  a^  ;t  recites  facts,  it  is  not  ^  law,  and 
the  Courts  are  not  bound  to  recognise  it  as  such.  The  Legisla- 
ure  has  no  power  to  legislate  the  truth  of  facts.  ''"Whether  facts 
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upon  which  rights  depend,  are  true  or  false,  is  an  inquiry  for  the 
Oourts  to  make,  under  legal  forms ;  it  belongs  to  the  judicial  de- 
partment of  the  Government.  By  the  Constitution  the  legislative 
and  judicial  departments  are  distinct.  ^  citizen  is.  not  estopped 
to  deny,  in  the  Courts  of  the  country,  any  mere  fact  which  the 
Legislature  may  choose  to  recite.  If  he  was,  the  Government 
"would  be  a  despotism,  and  the  Legislature  might  be  a  tyrant. 
The  defendant  here  pleads  that  there  never  was  such  an  assign- 
ment as  is  alleged  in  the  Act  of  1843.  He  is  not  estopped  by 
that  Act  to  deny  the  Jact  of  assignment. 

[3.J.  The  plaintiff  T:an  take  nothing  by  the  recital  of  that  fact  in 
the  Act,  when  an  issue  is  made  on  it.  The  plaintiff  must  prove 
it.  It  is  a  part  of  his  case.  So,  also,  the  defendant  denies  by  his 
plea,  that  he  is  an  assignee.  He  is  not  made  such  by  the  recital 
in  the  Act  that  he  has  been  appointed  assignee.  It  may  be  true 
that  he  was  appointed  assignee  by  the  bank ;  yet  he  may  have  dis- 
claimedr»-he  may  not  have  accepted.  Both  the  appointment  and 
an  acceptance  of  the  trust,  are  necessary  to  constitute  him  as- 
Mgnee.  Both  are  issuable  facts.  The  Legislature  cannot  make  a 
dtizen  an  officer  against  his  consent. 

The  plea  tfiat  defendant  never  was  the  assignee,  is  analagous 
to  the  plea  of  ne  ungues  executort  which  casts  the  onus  on  the 
plaintiff. 

Let  the  judgment  below  be  affirmed. 


No.  18. — Farish  Carter  and  another,  executors  of  George 
W.  Murray,  deceased,  plaintiffs  in  error,  vs.  Daniel  McDou- 
GALD,  and  Mansfield  Torrance,  administrator  de  bonis  non  o( 
James  C.  Watson,  defendants  in  error. 

ll.]  Whei^  a  bill  in  Equity  is  amended  by  the  complainant  at  the  first 
term,  and  served  within  two  months  thereafter,  defendant  cannot  excuse 
himself  from  coffiplyiug  with  the  .usual  rule,  on  the  ground  of  this  amend- 
ment ;  more  especially  as  to  the  original  bill.    Whether  or  not  a  sufficient 
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time  ]ias  elapsed  from  the  service  of  tlte  ameHdment,  to  reqiiijre  an  ansver 
to  that  at  the  gucccediiig  tenn,  is  a  question  for  fhc  sound  discretion  of  ihe 
Court,  w}iere  the  order  allowing  the  amendnitut  does  not  specify  the  tinae 
within  which  it  shall  be  answered. 
[2.]  Wl^ere  formal  parties  to  a  bill-  residing  witliout  the  jdrisdictioii  of  ibe 
Court,  against  whom  no  decree  is  prayed,  have  not  been  served  personally, 
or  by  publication,  the  cause  may  still  proceed  against  the  real  parties  wUo 
are  served. 

In  Equity,  in  Muscogee  Superior  Court.  Before  Judge  Alt- 
CXANDER,  May  Teiin,  1849. 

*  • 

James  C.  Watson  died  testate  in  possession  of  a  large  estate, 

«nd  John  H.  Watson  and  Benjamin  W.  Walker  qualified  as  his 
executors.  Subsequently  tliesc  executors  were  removed  for  mis- 
conduct by  the  proper  Court,  and  Mansfield  Torrance  appoint- 
ed.  administrator  dc  bonis  nan. 

Parish  Carter  and  Michael  H.  Kenan,  executors  of  Geprge 
W.  Murray,  deceased,  a  large  judgment  creditor  of  James  C. 
Watson,  deceased,  filed  their  'bill  against  Mansfield  Torrance,  ad- 
ministrator de  bonis  non,  John  H.  Watson  and  Benjamin  W. 
.  Walker,  the  removed  executors,  who  were  alleged  to  reside  v«rith- 
out  the  jurisdiction  of  the  Court,  and  Daniel  McDougald,  charg- 
ing that,  shortly  after  tlje  qualification  of  the  execut-ora,  by  a 
fraudulent  collusion  between  them  and  Daniel  McDougald,  the 
whole  estate  of  James  C.  Watson  was  assigned  over  and  trans- 
ferred to  Daniel  McDougald,  for  the  purpose  of  defrauding  the 
creditors  of  Watson ;  that  the  executors,  in  pursuance  of  this 
fraudulent  combination,  made  no  inventory  or  returns;  and  being 
insolvent  at  the  time,  were  unable  to  respond  to  the  creditors, 
Tlie  bill  prayed  that  McDougald  might  be  compelled  to  pay  over 
the  amount  due  the  complainant  out  of  the  assets  in  his  hands. 
The  bill  prayed  a  subpoena  against  John  H.  Watson  and  Benja- 
min W.  Walker,  but  prayed  no  decrete  against ^th^pa.  McDou- 
gald and  Torrance  weire  served  thirty  days, before  the*i-cjurn 
.  term  of  the  bill ;  but  no. return  of  service  on  Watson  or  Walker, 
either  personally  "or  by  publication. 

At  November  Term,  1848 — the  return  term  of  the  bill— the 
Oourt,  on  the  application  of  the,  complainant,  allowed  am  amend- 
ment  to  the  bill  charging  other  material  facts,  "  unle^'  cause  be 
fihown  to  the  contrary  at  the  next  term,"  a  copy  op  which  .order 
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was  required  to  be  Berved  on  iho  defendants  within  lliirty  days 
from  the  adjournment  of  the  Court, 

At  the  same  term  the  Court  granted  the  "  usual  rule,"  that  the 
defendants  plead,  answer  or  demur — ^not  demurring  alone— on  or 
before  the  first  day  of  the  next  terra. 

A  copy  of  the  amendment  was  served  on  defendants,  McDou- 
•gald  and  Torrance,  on  24th  January,  1849. 

Torrance  filed  his  answer  to  the  bill  qnd  amendment ;  but  Mc- 
Dougald  having  failed  to  plead,  answer  or  demur,  the  coonsel  for 
complainant,  at  the  May.  Term,  1849,  moved  the  Couit  to  take 
the  bill  pro  amfesso  as  to  him. 

Which  motion  the  Coiirt  refused  to  grant,  and  cr^mplainant 

excepted. 

The  counsel  for  McDougald  then  moved  the  Court  to  rescind 
•the  " usual  rule"  granted  at.  the  previous  term  df  the  Court, 
which  motion  the  Court  granted,  atid  counsel  for  complainant 
excepted. 

The  counsel  for  •complainant  then,  on  motion,  amended  his  bill 
by  striking  out  Watsoij  and  Walker  as  parties,  and  moved  the 
Court  to  take  the  bill  pro  cenfesso  as  to  McDougald. 

Which  motion  the  Court  refused  to  grant,  and  complainant  ex' 
cepted« 

W.  Dough KRTT,  for  pikintiff  in  error, 

Bbkni^o,  for  defendant. 

I.  Ist.  A  cause  in  Equity  is  not  eommcmced  until  all  the  parties 
have  been  served  with  BubpCBna,,or  other  process,  requiring:  ap- 
pearance     1  Dan'l  Ch,  Pr.  554.     Prince,  447. 

2d.  An  original  bill,  by  amendment,  becomes  ane?^bill,  to  which 
the  defendant  may.  maka  all  defences  which  he  could  have  made^ 
or  did  make  to  the  original  bill.     1  DaH*2  Ch.  Pr,  508,  '9.     550. 

3d.  Tliere  is  no  Jaw  which  requires  Courts  of  Equity  to  grant 
9uch  orders  nid  16  tsike  bills  for  confessed,  as -that  granted  and 
revoked  by  the  Court  in  this  cj^se;     Prince,  447.     Rtda  of  Court 

4th;  On  all  these  accouilts  the  order  nisi  might  well  be  revoked » 
and  the  nlotioh  to  make  it  absolute,  of  course,  refused. 

II.  The  hill  hcrvingi  for  the  second  tinte,  been  amended  at  June 
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Term,  1849,  a  motion  to  take  it  for  confessed  at  the  same  term, 
was  not  even  in  order.     1  JDanH  Ch.  Pr,  650,  619. 

^    By  the  Court — Lumpkin,  J«  delivering  the  opinion. 

A  bill  was  filed  by  the  executors  of  George  Marray,  deceased, 
as  creditors  of  James  C.  Watson,  deceased,  for  the  purpose  of* 
subjecting  to  the  payment  of  their  debt  certain  property  in  the 
hands  of  Daniel  McDougald. .  It  charges  the  death  of  Watson ; 
the  appointment  and  qualification  of  JohnH.  Watson  and  Benja* 
min  W.  Walker  as  executors  ;  collusion  between  the  executors 
and  McDougald,  by  which  McDougald  fraudulently  possessed 
himself  of  a  large  amount  of  the  assets,  lesiving  the  debts  unpaid f 
that  the  said  executors  were  removed  by  order  of  the  Court  of 
Ordinary,  and  Mansfield  Torrance  appointed  administrator  .Je 
bonis  non,  with  the  will  annexed,  in  their  place.  It  also  charges 
the  insolvency  of  the  executors,  and  that  they  both  reside  out  of 
the  State.  It  pirays  that  the  executors  may  answer,  and  that  pro- 
cess may  be  had  against  them;  and  that  McDougald  be  decreed 
to  account  for  the  property  which  he  has  got  into  his  hands.  The 
bill  was  made  returnable  to  the  November  Term,  1848,  of  the 
Superior  Court  of  Muscogee  County,  and  Torrance  and  McDou- 
gald were  regularly  served.  At  that  term  the  usuaV  rule  was 
taken  against  the  parties  served.  Likewise  leave  was  obtained  to 
amend  the  bill.  The  amendment  was  made  and  served  the  Jan- 
uary  ensuing.  At  May  Term,  1849,  Torrance  having  answered 
the  bill,  and  McDougald  failing  to  plead,  answer  or  demur,  com- 
plainant's solicitor  moved  the  Court  to  take  the  bill  as  confessed 
against  him  ;  bat  this  the  Court  refused  to  grant,  and  on  apptica* 
tion,  rescinded  the  order  at  the  preceding  term,  requiring  an  an* 
swer  at  this,,  as  having  beeu  prematurely  and  improvidently  al- 
lowed :  1st.  Beclause  a  substantial  amendment  had  been  made  to 
the  bill  intermediate  the  November  Term,  1848,  and  the  May 
•  Term,  1849 ;  and  secondly,  because  John  H.  Watson  and  Benja- 
min W.  Walker,  against  whom  process  had  been  prayed,  had  not 
been  served. 

Other  points  were  raised  in  the  record.    We  shall  confine  our 
discussion  to  the  judgment  of  the  Court  upon  these  two  grounds. 

[1.]  Was  the  amendment  made  to  the  bill  afler  the  tippearance 
term,  a  sufficient  reason  fof  not  *  complying   with  the  order  to 
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answer  at  that  term  ?  We  think  not.  Nor  could  it  be  good  cause 
for  annulling  that  order,  as  having  been  unwittingly  granted.  If 
the  order  was  proper  at  the  time,  how  could  the  subsequent  act 
of  the  complainants,  in  amending  the  bill,  relate  back  and  make  it 
otherwise  1  When  permission  wai5  given  to  amend  the  bill,  the 
time  for  sei-ying  the  amendment  was  specified  ;  and  the  time  for, 
pleading,  answering  or  demurring  to  the  amendment  when  made, 
should  have  beeu  also.  But  this  was  not  done.  The  only  inqui- 
ry, then  is,  did  a  reasonable  time  elapse  for  that  purpose  ?  It  was 
four  months.  We  forbear,  however,  to  express  any  opinion  as  to 
this  matter.  Had  the  question  been  made  as  to  further  time  re- 
specting th©  amendment,  the  Court  might  have  given  any  direc- 
tion it  pleased  to  it,  and  we  should  not  have  Undertaken  to  control 
its  discretion.  But  ought  the  original  bill  to  have  been  answered, 
as  the  defendants  were  ruled  to  do,  six  months  previously  1  And, 
in  default,  were  the  complainants  entitled  to  an  interlocutory  de- 
cree I  We  think  the  Court  erred  in  holding  that  they  were  not, 
and  still  more,  in  maintaining  that  an  amendment,  made  after  the 
November  Term,  1848,  to  which  the  bill  was  returnable,  was 
good  ground  for  setting  aside  the  usual  rule  awarded  at  that 
time. 

[2.]  As  -to  the  want  of  service  of  the  non-resident  defendants, 
we  see  no  serious  difficulty  upon  this  subject.  Watson  and  Walk- 
er are  mere  Jbrmaly  and  not  necessary  parties.  No  decree  is 
prayc^l  against  them;  and  the  want  of  service  of  mere  for- 
mal parties  will  ,not  prevent  the  Court  from  proceeding  to  a 
decree  upon  the  merits  of  the  case  between  the  parties  actually 
beflire  the  Court,  who  have  the  real  and  substantial  interest  in 
the  controversy,  whenever  it  can  bo  done  without  prejudice  to 
the  rights  of  others.  And  it  is  a  fixed  principle  witli  the  Courts 
in  this,  country  to  dispense,  if  consislcmtly  with  the  irierits  of  tlie 
case,  it  caB  possibly  be  done,  with  all  parties  over  whom  the 
Court  would  not  possess  jurisdiction. 

This  sometimes  cannot  be  done ;  as  if  a  bill  were  brought  by 
one  partner  against  several  other  co-partners,  one  of  whom  was 
otit  of  the  jurisdiction,  praying  for  an  account  and  dissohition  of 
the  partnership.  Here  the  absent  partner  would  be  an  indispen- 
sable party,  since  he  has  a  distinct  and  independent  interest, 
which  would  be  affected  by  the  decree.  In  all  such  cases  service 
would  have  to  be  performed  by  publicaliun.     Nor  could  the  cause 
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proceed  to  a  hearing  until  this  was  done.  And  in  all  such  eases 
the  appearance  term  of  the  bill  would  he  that  after  which  service 
was  perfected  on  all  the  defendants^;  lor  among  other  privileges 
growing  out  of  their  unity  of  interest,  would  be  the  right  to  con- 
cert as  to  the  line  of  defence  to  be  pursued.  Such,  however,  is 
not  the  case  before  us.  Here,  not  only  is  no  decree  asked  against 
these  absent  defendants,  but  they  are  mere  passive  lookers  on  of 
the  proceeding.  In  no  event  have  they  any  active  part  to  per- 
form in  the  execution  of  the  decree  which  may  be  rendered. 
Their  rights,  at  most,  are  incidental  .merely  to  those  of  the -parties 
before  the  Court.  A  complete  decree  nlay  be  obtained  without 
them ;  therefore  they  may  be  diapensed  with. 

And  yet  tt  is  no  misjoinder  to  make  them  defendants.  It  is 
usual,  says  Judee  Story,  to  add  in  the  bill  the  name  of  the  person 
out  of  the  jurisdiction  of  the  Court,  so  &r  as  may  be  necessary 
to  connect  his  case  with  that  of  the  other  parties.  But  in  such  a 
case  the  bill  should  not  only  allege  &at  the  person  is  out  of  iha 
jurisdiction,  but  it  should  go  on  to  prfiy  process  against  him,  so 
that  he  may  be  made  amenable  to  the  process  of  the  Court,  should 
he  come  within  its  jurisdiction.  And  one  reason  for  this  is,  that 
tKe  absent  person  may  have  an  opportunity  of  appearing  to  the 
suit,  and  taking  such  a  course  in  it  as  he  may  deem  to  be  for  his 
advantage.  And  if  in  fact  he  should  become  so  amenable,  pend- 
ing the  suit,  he  ought  to  be  brought  before  tl^e  Court,  either  by 
process  issuing  against  him,  if  process  shall  have  been  prayed 
against  him ;  and  if  not,  by  amending  the  bill  for  that  'purpose,  if 
the  state  of  the  proceedings  will  admit  of  such  an  amendment ; 
or  by  a  supplemental  IhU,  if  the  state  of  the  proceedings  wiUtiot 
so  admit. 

Thus  it  will  be. perceived  that  the  draftsman  of  this  bill  has 
frarped  it  in  strict  accordance  with  the  rules  in  Chancery ;  and 
the  error  of  the  Court  consists  in  supposing  that,  because,  made 
parties,  the  cause  could  not  proceed  until  they  were  served, 
whereas  there  is  nothing  in  the  transaction  itself,  or  in  their  con- 
nection with  the  co-defendants,  which  required  the  proceedings 
to  be  stayed  for  this  purpose,  or  which  justified  McDougal4«4ft' 
refusing  to  make  his  defence  until  this  was  done.  .  f' 

Let  the  judgment  be  reversed,  and  the  cause  be  renpanded^ 
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No.  I^.— >-£dwabb  Carey,  assignee  of  the  Bank  of  Colambus, 
plaintiff  in  error,  vs,  Kitturah  C.  Ector,  administratrix  of 
Wiley  6.  Ector,  deceased,  add  others,  defendants. 

[1.]  An  appBoationby  a  defendant  to  file  a  lupplemental  aoswer  in  Chancery, 
will  be  narrowly  and  closely  inspected;  and  toanthoriie  the  Court  to  allow 
it,  a  jnst  and  necessary  case  must  be  clearly  made  out. 

The  application  to  the  Court  for  leave  to  file  a  supplemental  answer,  on  the 
groand  of  a  mistake  in  (act,  or  surprise,  must  be  accompanied  with  an-  affi- 
davit, in  which  the  defendant  mast  swear  that  when  he  pnt  in  hui  original 
answer  he  did  not  know  the  facts  or  cfrcumstances  upon  which  he  applies, 
or  any  other  circumstances  upon  which  he  ought  to  have  stated  the  facts  oth- 
erwise ;  or  that  when  he  swore  to  his  original  answer,  he  meant  to  swear 
in  the  sense  which  he  now  desires  to  be  at  liberty  to  swear  to  it 

In  Equity,  in  Muscogee  Superior  Court,  before  Judge  Alez- 
ABn)ER,  May  Term,  1849. 

Edward  Carey,  as  the  assignee  of  the  Bank  of  Columbus,  filed 
a  bill  again^  Kitturah  C.  Ector,  administratrix  of  Wiley  B.  Ec- 
tor, deceased,  and  others,  stockholders  in  the  Planters'  &  Me- 
chanics'  Bank  of  Columbus,  to  recover  fi'om  each  of  themi  under 
the  provision  of  the  charter  of  the  bank,  their  proportion  or  pro 
rata  share  of  a  judgmetit  recovered  by  the  Bank  of  Columbus 
a'gainst  the  Planters'  &  Mechanics'  Bank  for  $50,000,  founded  up- 
on that  amount  of  the  bank  bills  issued  by  said  bank. 

On  the  15th  June,  1849,  the  answer  of  Kitturah  C.  Ector,  ad- 
nunistratrix.  Sec.  was  filed,  and  immediately  upon  the  filing  there- 
of, her  counsel  moved  the  Court  for  leave  to  file  an  amendment  to 
the  answer.  This  application  was  based  upon  the  statement  cf 
counsel  to  this  effect :  "  That  said  Kitturah  C.  was  a  female  resi- 
ding in  the  State  of  Mississippi,  having  removed  there  since  the 
filing  of  this  bill,  and  a  short  time  afler  making  out  the  answer 
filed ;  that  the  counsel  did  not  think,  that  of  her  own  knowledge, 
she  knew  but  little  or  any  thing  of  the  facts  set  forth  in  the  pro- 
posed amendment ;  and  that  the  counsel  knew  as  much  about  the 
facts  sought  to  be  introduced  by  amendment  upon  the  filing  of  the 
original  answer,  as  they  did  at  the  time  of  the  application,  except 
&at  since  &e  time  of  writing  the  original  answer,  they  have  dis- 
covered that  John  Banks,  a  co-defendant,  owned  a  greater  num- 
ber of  diares  than  he  had  been  sued  for ;    and  that  when  the  an- 
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swer  was  written  out,  they  supposed  that  John  Banks  had  noC 
been  sued  at  all,  in  which  they  found  themselicea  mistaken.'* 

Whereupon  the  Court  granted  the  motion  to  amend,  and  pass- 
ed the  following  order : 

**  It  is  on  motion,  ordered,  that  Kitturah  C.  Ector,  administra- 
trix, &c.  haTO  leave  to  file  an  amended  answer  to  said  bill  within 
sixty  days  from  the  adjournment  of  the  Court,"  &c. 

To  this  ruling  and  decision,  counsel  for  complainant  excepted. 


•        ^ 


W.  Dougherty,  for  plaintiff  in  error. 
Jab.  Johnson,  for  defendant  in  error. 
Bj/  the  Court, — Warner,  J.  delivering  the  opinion. 

The  error  ctssigncd  to  the  decision  of  the  Court  below  is,  the 
allowing  the  defendant  to  amend  her  answer  upon  the  showing 
made  for  that  purpose. 

[1.]  The  rule  in  regai'd  to  the  amendment  of  a  sworn  answer 
'in  Chancery,  is  remarkably  stringent.  Where,  however,  there 
has  be^n  a  clear  mistake  of  a  fact,  the  defendant  must  move  to 
put  in  a  supplemental  answer,  and  accompany  his  motion  with  an 
affidavit,  in  which  he  must  swear,  that  when  he  put  in  the  original 
answer^  he  did  not  know  the  facts  or  circumstances  upon  which 
ho  applies,  or  any  other  circumstances  upon  which  he  ought  to 
have  stated  the  facts  otherwise ;  or  that  when  he  swore  to  his 
original  answer,  he  meant  to  swear,  in  the  sense  which  he  now 
desires  to  be  at  liberty  to  swear  to  it.  2  MaddiKk^s  Chan.  Prac- 
tice^ 376.  Wells  vs.  Wood,  10  Vesci/,  401.  Linsey  vs.  WUsom, 
1  Vc^ey  if  Beame,  149,  Bowcn  vs.  Cross,  4  John.  Ch.  Rep.  375. 
Martin  vs.  Anderson,  5  Georgia  Rep.  390. 

The  l^ill  which  the  defendant  answered,  was  filed  against  her, 
John  Banks  and  others*  Not  to  know  who  were  her  co-defend- 
ants in  the  bill  which  she  was  answering,  betrays  gross  negligence 
on  her  part,  or  that  of  Her  solicitors.  All  the  facts  incorporated 
in  the  proposed  supplemental  answer,  were  as  well  known  t9<tbe 
defendant's  solicitors  when  they  drew  her  answer,  as  at  tji6  time 
of  the  application,  "  except  that  since  the  writing  out  of  said  ori- 
ginal answer,  they  have  discovered  that  John  Banks  oilhied  a  great- 
umber  of  shares  than  he  has  beeo  sued  for."     'Qie  statement  of 
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the  defendant's  solicitors  is,  that  the  defendant  **  of  her  own  knowl- 
edge, knowis  but  little,  or  anything,  of  the  facts  set  forth  in  the  pro- 
posed amendment;"  tJiat  little,  however,  may  be  the  very  matter 
proposed  by  the  amendment,  which  her  solicitors  say  they  did  not 
know.  In  any  event,  her  affidavit  to  the  point  would  have  been 
much  more  satisfactory.  In  Wells  vs.  Wood,  Lord  Eldon  said,  «*  A 
defendant  making  this  application,  must  make  out  such  a  case,  that 
it  shall  appear  due  to  general  justice  to  permit  the  issue  to  be  alter- 
ed." 10  Vesey,iOl.  In Bowen  vs.  Cross,  4  John,  Ch. Rep,  Zll,  Chan- 
cellor Kent  said,  "there  can  be  no  doubt  that  the  application 
ought  to  be  narrowly  and  closely  inspected,  and  ^ijust  and  necessary 
case  clearly  made  out."  So  far  from  the  defendant  having  made 
out  a  just  and  necessary  case  for  the  exercise  of  tiie  discretion  of 
the  Court  in  favor  of  the  proposed  amendment  of  her  answer, 
no  other  object  can  be  accomplished  by  allowing  it,  that  we  can 
discover,  than  to  prejudice  the  complainant  by  delay."  To  ^low 
a  defendant  to  am^nd  her  answer  in  the  particular  proposed,  an  J 
upon  the  showing  made  for  that  purpose,  would  be,  in  our  judg- 
mentf  to  establish  a  most  mischievous  practice ;  therefore  we  feel 
constrained  to  control  the  discretion  of  the  Court  below  in  allow- 
ing it. 

Let  the  judgment  of  the  Court  below  bo  reversed. 


No.  20. — William  Brooks,  plaintiff  in  error,  vs.  The  Water 
Lot  Company  of  Columbus,  defendants. 

£1.]  In  an  action  by  the  vendor,  on  a  covenant  made  by  the  purchaser  in  the 
deed,  the  assi^ees  of  the  parchoficr  cannot  be  joined  with  the  purchaser  as 
parties  defendants. 

£2.3  Dilatory  pleas,  when  demurred  to,  are  to  be  heard  and  decided  upon  at 
the  first  term  of  the  Court. 

Covenant,  in  Muscogee  Superior  Court.     Demurrer  to  Plea. 
Decided  by  Judge  Alexander,  May  Term,  1849. 
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Brookjs  v«.  Water  Lot  Company  of  Columbui. 

The  Water  Lot  Company  of  the  City  of  Columbus  convejed 
to  William  Brooks,  a  certain  lot  of  land,  lying  in  the  City^  of  Co^ 
lurabus,  adjoining  their  canal  or  reservoir,  with  cettain  water  pri- 
vileges, which  conveyance  'was  subject  to  the  following  condi-. 
tions,  to  wit :  that "  Brooks,  his  heirs  and  assigns,  should  be  con- 
fined and  restricted  to  the  privilege  of -.erecting  and  running  a 
saw-mill  or  saw-niills,  on  said  lot ;  and  .farther,  that  said  lot  or  poi  - 
tion  of  ground  should  be  entitled  to  no  part  or  portion  of  the  wa- 
ter commanded  by  said  canal  or  reservoir ;  but  that  the  said  Wm. 
Brooks,  his  heirs  and  assigns,  should  be  entitled  ta  use,  for  driving 
said  saw-mill  or  saw-mills,  such  part  or  portion  as  he  or  they 
might  think  proper,  of  the  water  belonging  and  appertaining  to 
lot  No.  15,  which  he  had  purchased."  Lot  No.  15  joined  'the  ca- 
nal or  reservoir,  also. 

To  the  November  Term,  1848,  of  the  Superior  Court  of  Mus- 
eogee  County,  the  Water  Lot  Company  brought  their  action  for 
a  breach  of  this  covenant  oi^  the  part  of  Brooks,  alleging  that  be 
had  erected  a  large  wooden  building,  three  stories  high — the  two 
upper  stories  being  utterly  useless  for  a  saw-mill — and  in  whidh 
brooks  had  placed  a  great  variety  of  machinery — turning  lathoB, 
machinery  for  manufacturing  window  blinds  and  sash  ;  for  man* 
ufacturing  doors,  tables,  &>c. ;  for  planing  plank,  with  a  variety 
of  circular  saws,  constituting  no  part  of  a  saw-mill,  &c. 

At  the  appearance  term  of  this  suit,  the  defendant  filed  a  plea 
in  abatement,  alleging,  that  on  the  3d  October,  1848,  he  conveyed 
one  moiety  of  the  said  lot  to  John  G.  Winter ;  and .  that  he 
{Brooks)  has  not  alone,  but  in  connection  with  Winter,  erected 
the  building  described,  and  placed  therein  the  machinery  com- 
.  plained  of;  and,  also,  that  George  W.  Winter,  George  F.  Drew 
and  Noah  Moody,  were  each  partially  interested  in  this  machine- 
ry ;  and  of  this  he  prayed  judgment. 

At  the  same  term,  plaintifPs  counsel  demurred  to  this  plea ;  to 
the  hearing  of  which  demurrer  defendant's  counsel  objected,  on 
the  ground  that  the  same  could  not  be  heard  at  that  term.  The 
•Court  overruled  the  objection,  and  defendant  excej^ted. 

Upon  hearing  the  demurrer,  the  Court  adjudged  the  pleas ^ifl^ 
sufficient.  To  which  ruling  defendant  excepted,  ^nd  on  tliese 
exceptions  error  has  been  assigned.  '>    •' ' 

W.  Dougherty,  for  plaintiff  in  error.  /j 
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Bennino  and  Welborn,  for  defendant. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  action  was  hAnnght  in  this  case  by  the  plaintifid  below, 
on  a  covenant  by  the  defendant,  in  plaintifTs  deed  to  him.  The 
covenant  was,  that  he  would  use  the  land  only  for  a  specified  par- 
pose.  The  breach  assigned  is,  that  he  had  constructed  upon  it 
machinery  contrary  to  his  stipulations.  The  defendant  pleaded  that 
he  had  sold  one-half  of  the  land  to  others,  and  that  they  ought  to 
be  united  in  the  action.  Upon  demurrer,  this  plea  was  rightfully 
held  insufficient.  Between  the  plaintiff  and  the  defendant,  (the 
original  covenantor,)  there  is  privity  of  contract.  The  covenant, 
as  to  the  defendant,  is  personal.  Between  the  assignees  of  the 
defendant  and  the  plaintiff  there  is  privity  of  estate.  The  cove- 
nant of  the  defendant  runs  with  the  land,  and  the  assignees  are  li- 
able to  the  plaintiff,  but  according  to  different  principles.  They 
and  the  defendant  are  not  jointly  liable  to  the  plaintiff — their 
rights  of  defence  are  different.  They  are  liable  in  respect  of  the 
land  vnth  which  the  covenant  runs,  and  only  according  ta  the 
truth  of  the  case,  their  liability  may  be  apportioned.  Being  pur- 
chasers of  only  a  moiety  of  the  land,  they  are  liable  to  that  ex- 
tent only.  Not  so  with  the  original  covenantor,  for  by  his  con- 
tract he  is  liable  to  the  whole  extent  of  the  injury  sustained* 
Hare  w.  Cator,  2  Cowp.  766.  2  East,  575.  4  Kent,  473,  note, 
Stra.  1221.  3  Burrow,  1271.  9  Cowen,  88.  2  Greenleafs  Ev, 
§239.  1  Doug,  182.  1  East,  502.  5  Coke,  17,  b,  3  I&id,  22. 
17  Wend,  136.  5  Reps.  24,  a.  i  B.  Sf  A,  266,  1  Qiitty's 
Plead.  107. 

[2.]  This  was  a  plea  in  abatement,  and  bcin^  demurred  to  at 
the  first  term,  was  ruled  out.  It  is  complained  that  such  a  pie& 
cannot  be  heard  and  determined  at  the  first  term.  We  think  it 
can.  It  is  dilatory  and  goes  not  to  the  merits ;  for  that  reason  it 
nmst  be  filed,  and  if  demurred  to,  may  be,  and  regularly  ought 
to  be  decided  at  thefhrst  term. 

Let  the  judgment  be  affirmed. 
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No.  21.^Hampton  S.  Smith,  plaintiff  in  error,  vs.  James  IL 

Picket,  defendant. 

[1.3  The  storing  of  cotton  with  a  warehouse-moD,  is  a  contract  of  bailment, 
and  the  receipt  is  the  mere  evidence  thereo|^  Where  a  warehouae^nmn 
gives  a  receipt  for  cotton  stored  by  A,  in  which  he  promises  to  deliver  tbe 
cotton  to  A,  or  the  bearer  of  the  receipt,  and  is  subsequently  served  with 
summons  of  garnishment  by  a  creditor  of  A :  Hcldj  that  he  is  not  relieved 
from  liability^  by  thb  delivery  of  the  cotton  to  the  holder  of  the  receipt^  to 
whom  it  was  transferred  after  the  service  of  the  garnishment. 

Garnishment,  on  appeali  in  Muscogee  Supeiior  Court.  Deci* 
ded  by  Judge  Alexander,  May  Term,  1S49« 

James  R.  Picket  sued  out  an  attachment  against  John  Hard- 
wick,  returnable  to  the  Inferior  Court  of  Muscogee  County,  and 
caused  a  summons  of  garnishment  to  be  served  upon  Hampton 
S.  Smith.  Smith  made  return,  that  before  the  serving  of  the  stim- 
mons  of  garnishment,  John  Hardwick  had  stored  in  the  ware- 
house of  H.  S.  Smith  &  Co.  (of  which  firm  he.  Smith,  was  a  part- 
ner,) five  bales  of  cotton,  and  received  from  the  firm  a  receipt  for 
the  same,  which  entitled  the  holder  to  receive  the  cotton ;  that 
this  receipt  had  been  transferred  to  one  William-  J.  Ridgell,  who 
presented  the  same,  subsequent  to  the  service  of  the  summons, 
and  demanded  the  cotton,  which  had  been  delivered  to  him. 

This  return  was  traversed,  and  an  appeal,  by  consent  of  parties, 
was  entered  to  the  Superior  Court  upon  the  issue  made. 

On  the  trial  in  the  Superior  Court,  Picket  proved  by  Ridgell, 
that  he  purchased  the  cotton  subsequent  to  the  service  of  the 
summons  of  garnishment. 

Counsel  for  Snyith  proposed  to  prove  by  Ridgell,  that  it  was 
the  uniform  custom  of  the  warehouse-men  in  the  City  of  Colum- 
bus /o  g^ve  negotiable  receipts,  and  treat  them  as  entitling  the 
holder  to  demand  and  receive  the  cotton ;  but  the  counsel,  admit- 
ting that  Hardwick  was  the  holder  of  the  receipt  at  the  time  of 
the  service  of  garnishment,  the  Court  ruled  out  the  testimony  ^ 

and  this  decision  is  alleged  to  be  erroneous. 
) 

W.  Dougherty,  for  plaintiff  in  error. 


Ja8«  Johnson,  for  defendant. 


* 
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By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  We  think  the  Court  was  right  in  holding  Smith  liable  upon 
the  garnishment.  This  was  a  contract  of  bailment  merely,  evi- 
denced by  the  receipt ;  and  the  bailor  having  been  gamisheed 
before  the  cotton  was  sold  by  the  bailee,  he  became  responsible 
to  the  creditor  of  Hardwick  upon  the  summons,  and  delivered 
over  the  property  in  his  own  wrong. 

Let  the  judgment  be  aflfjrraed.  * 


» 


Xo.  22. — JouN  J.  Woodson,  plaintiff  in.  error,  vs.  Jamks  Law, 

defeiidaiit. 

•  • 

[1.]  The  plaintiff,  in  an  action  .of  tixjver,  will  bo  allowed  to  amend  his  decla- 
ration, by.  tbanging  the  chridtian  name  of  the  plaintiff  from  William  to 
James,  where' it  manifestly  appears  to  ^c  Court  such  amendment  will  be  in 
fortliera-Dce  of  justice. 

Trover,  &c.  in  Muscogee  Superior  Court.  Motion  to  amend. 
Decided  by  Judge  Alexander,  May  Term,  1849. 

.  • 

Suit  was  instituted  in  thq  name  of  WiUiani  Law  against  Wood- 
son, for  the  recovery  of  a  negro  slave.  There  was  an  appeal  by 
consent,  and  on  the  case  being  cajled  on  th^  appeal,  counsel  for 
plaintiff  moved  the  Court  to  amend  the  pleadings  by  changing 
the  name' of  William  to  James  ;  the  counsel  stating  in  his  place — 
affidavit  being  \vaived — that  James  Law  was  his  client,  ^nd  by 
mistake  he  brought  the  action  in  tha  name  of  William  Law ;  and 
that  if  he  should  be  compelled  to  take  a  nonsuit,  the  right  of  ac- 
tion would  be  barred  by  the  Statute  of  Limitations.  •     • 

The  Court  allowed  the  amendment,  and  defendant  excepted. 

*'      • 

VOL.  vii:  14      • 
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Woodson  r*.  Law. 

James  Johnson,  for  plaintiff  in  error,  cited — 

1  Cowen^  37.     8  Er^,  Com,  Late,  272. 

W.  DouGHERTT,  foF  defendant  in  error. 

By  the  Court — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  ground  of  error  alleged  to  the  decision  of  the  Court 
below,  in  this  case  is,  that  the  plaintiff  below  was  permitted  to 
amend  his  declaration,  by  changing  the  christian  name  of  the  plain- 
tiff from  William  to  James  Law.  On  the  application  to  amend  the 
declaration,  it  was,  judicially  made  to  appear  to  the  Court  by  the 
plaintiff's  attorney,  that  James  Law  was  his  client,  and  that  by 
mistake,  he  brought  the  action  in  the  name  of  William  Law ;  and 
that,  if  nonsuited  by  the  Court,  the  plaintiff's  right  of  action 
would  be  barredby  the  Statute  of  Limitations. 

The  Act  of  1818,  respecting  amendments,  is  very  broad  and 
comprehensive  in  its  terms,  and  ought,  in  our  judgment,  when 
invoked  for  the  furtherance  of  justice,  to  receive  a  liberal  con- 
Btruction.  Prince,  442.  Martin  'w.  Phillips,  4  Creorgia  i2ep. 
2Q3.  Taylor  vs.  Lyon,  15  Eng.  Cnnn,  Law  Rep,  461.  Brace  tv. 
Benson,  10  WendeWs  Rep.  213.  The  amendment  in  this  case  was 
allowed  under  the  provisions  and  restrictions  of  the  54th  Ciom- 
mon  Law  rule  of  practice.  Hotchhiss,  950.  The  application  to 
amend  the  plaintiff's  declaration  was  made  in  furtherance  .of  jus- 
tice, and  we  will  not  control  the  discretion  of  the  Court  below,  in 
allowing  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Green  vs.  McLaren. 


No.  23. — ^Robert  H.  Green,  ex'r,  &c.  plaintiff  in  error,  vs,  Pe- 
ter McLaren,  defendant. 

•        '  .        *  - 

[1.]  A  defendant  in  Eqnityis  not  required  to  answer  at  the  term  to  which  the 
bill  is  returned.  The  words,  next  CouH,  in  the  Act  of  1799,  construed  to 
mean  the  next  Court  after  that  to  which  the  bill  is  returned. 

In  Equity,  in  Muscogee  Superior  Court,  May  Term,  1849. 

A  bill  in  Equity  was  filed  by  the  plaintiff  in  error  against  the 
defendant  in  error,  the  charges  of  which  are  not  necessary  to  be 
staled.  .  ' 

At  the  first  term  to  which  the  bill  was  returnable,  the  counsel 
for  complainant  having  made  it  appear  to  the  Court,  that  the  bill 
bad  been  served  more  than  thirty  days  before  the  Court,  and  the 
subpoena  issued  morp  than  thirty  days,  returnable  to  this  term, 
and  that  the  defendant  did  not  appear,  plead,  answer  or  submit 
any  motion  in  said  cause,  moved  the  Court  for  leave  to  enter  a  de- 
cree **prc  confessoy  The  Court  overruled  the  motion,  and  com- 
plainant excepted. 

The  complainant  then  moved  tlie  Court  for  an  attachment 
against  the  defendant  to  compel  an  answer.  The  Court  overrul- 
ed the  motion^  and  defendant  excepted. 

Jas.  Johnson,  for  plaintiff  in  error. 

Bemning,  representing  H.  Holt,  was  stopped  by  the  Couyt 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  question  here  is,  whether  a  party  defendant,  the  bill  be- 
ing duly  served  thirty  days  before  the  Court,  is  compelled  to  an- 
swer at  the  term  to  which  it  is  returned.  The  complainant  moved, 
in  the  Court  below,  at  the  first  term,  the  defendant  failing  to  ap- 
pear, plead,  answerer  make  any  motion  to  the  Court,  to  take  hb 
biUjjwo  confesso,  and  the  Court  refusing  his  motion, he  then  moved 
for  an  attachment  to  compel  the  defendant  to  answer,  which  mo- 
tion the  Court  also  refused.  To  both  of  which  decisions  he  except- 
ed.  The  question  depends  upon  a  construction  of  the  Act  of  1799. 
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That  Act  provide^,  that  proceedings  in  Equity  shall  be  by  bill, 
and  such  other  proceedings  as  are  usual  in  such  cases,  until  the 
setting  down  of  the  cause  for  tiial,  and  that  the  Courts  shall  order 
the  proceedings  in  such  manner  as  that  the  same  shall  be  ready 
for  trial,  at  the  farthest,  at  the  third  term  from  the  filing  of  such 
bill  inclusive,  unless  very  special  cause  be  shown  to  induce  the 
Court  to*  continue  the  same,  which  shall  not  extend  to  more  than 
four  terms,  and  that  all  Bills  shall  be  read,  &c.  "and  a  copy  there- 
of served  on  the  opposite  parly  at  least  thirty  days  before  the  fil- 
ing of  such  bill  in  Court ;  and  the  partyagainst  whom  such  bill 
shall  he  filed,  shall  appear  and  answer  tg  the  same  at  the  next  Courts 
and  if  he  or  she  or  they  shall  fail  to  do  so,  the  facts  in  .8a\d  bill 
shall  be  taken,  pro  ctmfcsso,  and  th.)  Court  may  proceed  as  to  jus- 
tic^  shall  appertain."     Prince^  447,  • 

Upon  failure,  to  ajtpear  and  anstoer,  the  bill  is  to  be  taken  pro 
confesso.  When  is  the  defendant  to  appear  and  answer  ?  He  is 
required  to  appear  and  answer  at  the  "next  Court  after  the  filing  of 
the  bill.  .  The  inquiry  i$,  whether  the  %ext  Court  is  the  first  or 
second  term  ?  and  that  depends  upon  the  time  toh^  a  bill  is  filed. 
It  is  contended  that  it  is  filed  when  the  copy  and  subpcBna  is  serv- 
ed, and,  therefore,  the  next  term,  refeiYed  to  in  the  StatutCiis  the' 
first  term  after  t)ie  service.  The  inquiry  is  pertinently  put,  why 
give  thirty  days*  notice  befoie  the  first  term,  if,  at  that  term, 
nothing  is  required  of  him  ?  The  thirty  days  ftre  given,  it  is 
eaid,  that  the  defendant  n»ay  get  ftady  for  trial-:— prepare  liia  an- 
swer. It  is  also  argued,  tbat  the  time  allowed  is  quite  long  enough, 
particulaHy.  as  the  defendant  is  put  in  possession  of  the  whole 
case  by  the  copy  which  is  served  on  hiira.-  *  This  reasonuig,  how- 
ever, is  not  strong  enough  to  prevail  against  the  received  con- 
struction. What  is  meant  by  the  passage,  filing  the  bilU  under 
this  Statute,-  may  be  ascertained  by  the  connection  in  which  it  is 
used  in  this  passage,  to  wit :  "  and  a  copy  thereof  served  on  the 
opposite  party  at  least  thirty  day 6  before  the  filing  of  such  bill  in 
Courts*    It  seems  that  the  bill*  must  be  filed  in  Court,  at  a  term 

m 

that  is,  and  that  the  service  must  bfe  thirty  days  before  that  is  done. 
This  seems  to  indicate^  that  the  filing  of  tlie  bill  is  the  return  of 
the  original  Jbill  at  Court,  into  the  office  of  the  Court,  with  the 
SheriflTs  entry  thereon.  This  passage  clearly  negatives  the  con- 
struction of  the  plaintiff  in  error,  for  the  service  canncft  h6  the 
filing,  since  the  service  is  before  the  filing.     The  word  next,  im» 

r 
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ports  something  which  has  preceded  it.     Next  Court,  implies   a 
precedent   Court,  and  if  so,  the  nej(^  Court  is  the  second  Court. 
Xhat  the  answering  term   is  the  second  term,  is  implied  alijo  in 
tliis,  that  three  terms  are  given  to  prepare  the  pleadings  for  trial. 
The  Court  is  directed  so  to  order  the  proceedings  as  that  the 
cause  shall  be  ready   for  trial,  at  the  farthest,  at  tlie  third  terra 
from  the  filing  of  the  bill  inclusive.     The  word  ijidu.nre  is  awk- 
'wrardly  connected,  but  the  pass/ige  obviously  iifcans  three  terms, 
including  the  term  at  which  the  bill  is  filed.     The  idea  of  the  Le- 
gislature was  to  give  one  term  (the  first)  for  appcai-ance,  ane  to 
answer,  and  the  third  for  trial.     Such  has  been  the  construction    * 
put  upon  the  Act  of  1799,  since  its  passage— if  not  so  long,  cer- 
.tainly  for  many  years.     Whether  the  answering  term  be  the  fi^^♦t 
or  second  term,  the  rule  of  Court  appears  to  conflict  with  the 
Statute.     If  the  defendant  is  required  by  tfic  Act  to*  answer  at 
the  first  term,  then  the  rule  enlarges  the  time — if,  at  the  setjond    • 
term,  then  the  rule  restricts  it.     The  rule  of  Court,  cdled  the  usu- 
al rjule,  is  taken  at  the  first  terrft,  and  is  that  the  defendant  plead,* 
answer  and   demur,  not  demurrinjt  alone,  within  four   months. 
^We  are  not  convinced  at  all,  that  the  ■  construction  given  for  so 
long  a  time  to  the  Act,  is  wrong;     I  think  it  right.     If  we  thought 
it  was  wrong,  we  would  scarcely. be  willing  to  intei-fere  with  a- 
practice  almost  coeval  with  the  Act.     Thinking,  then,  that  by  law 
a  defendant  is  not  required  to  answer  at  the  first  term,  the  com- 
plainant  was  not  entitled  to  either  of  his  taotions..    Nor  do  wo 
think  it  advisable. that  the  usual  rule  should  be  .altered.     The 
practice  under  it  is  convenient,  ?ind  has  been  acquiesced  in  for 
many  years.     If  any  alteration  is  desirable,  either  in  the  Jaw  or 
the  practice,  the  Legislature  will  no  doubt  make  it. 
Let  the  judgment  below  be  amrmed. 
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No.  24. — Geclroe  Hargraves,  plaintiffin  error,  vs,  Felix  Lewis* 

defeDclant  in  error. 

♦ 

[1.]  After  a  jadgment  of-scTxratuXf  either  party  may  sue  out  a  writ  of  error 
without  joining  the  other. 

[2.]  Where  a  decree,  sought  to  be  reviewed,  appears  on  the  record  to  have 
been  entered  upon  a  voluntary  settlement  of  the  parties^.a  bill  of  review 
vnll  not  lie,  although  the  original  decree  be  trregidar. 

[3.]  A  bill  of  review  will  not  be  entertained  where  it  would  l>e  whilst  and 
unconscientiouB  to  disturb  thc^r«/  decree,  or  whei^e  the  same  result  would 

inevitably  take  place  on  a  re-hearing. 

■^  «  *  1 

£4.]  An  examination'  into  the  relative  powers  and  province  of  the  Court  and 

Jury  in  Equity  causes,  under  the  GoBstitution  and  Laws  of  Georgia. 

[5.]  What  is  the  limUaHon  in  bringing  bills  of  review  in  this  State  7     Quere. 

J 6.]  Under  our  present  system,  will  bills  of  renew  lie  for  errors  apparent 
upon  the  record  ?     Qnere. 

•     In'  Equity*  in  Muscogee  Superior  Court.     Decided  by  Judge 
'  Alexander,  May  Term,  1849. 

In  the  year  184 — ,  Felix  Lewis  filed  a  bill  in  Equity  in  Musco> 
gee  Superior  Court,  making  the  following  charges : 

That  in  1830,  he  borrowed  of  George  Hargraves  $3000,  at  the 
usurious  rate  of  14^  per  cent,  per  year;  that  afler  several  annual 
renewals  at  the  same  per  cent,  being  about  to  move  to  Missis* 
sippi,  at  tlie  suggestion  and  request  of  Hargraves,  complainant 
procured  his*  father  and  brother,  who  had  been  his  sureties^  to 
make  their  joint  note  in  renewal  of  his,  and  procured  the  indorse- 
ment of  William  L.  Wynn  to  the  same— ^complainant  being  all 
the  while  the  real  debtor ;  that,  ^  renewals  at  the  same  usurious 
rate  of  interest,  the  note  finally  amounted  to  $10,500,  upon  which  • 
Hargraves  had  commenced  suit  and  obtained  judgment  against 
William  L.  Wynn.  The  bill  charged  collusion  between  Wynn 
and  Hargraves,  and  that  Wynn  was  about  to  be  forced  to  pay  the 
debt,  and  would  then  spek  to  recover  the  amount  from  complain- 
ant, Lewis.  Accompanying  the  bill,  the  original  amount  loaned* 
with  lawful  interest  thereon,  was  tendered  and  deposited  in  lii6 
Clerk's  ofiice.  The  prayer  was  for  a  perpetual  injunction  of  the 
judgment  against  Wynn. 

Hargraves  answered  the  bill>  admitting  the  loan  and  usury,  and 
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tbe  renewals;  but  denied  that  the  change  of  the  note  from  Felix 
Lewis,  and  the  taking  of  the  note  of  his  father  and  brother,  was 
at  his  i^equest,  and  alleged,  that  since  the  change,  he  had  never 
looked  to  Felix  Lewis  as  his  debtor.  He  denied  all  collusion 
with  Wvnn,  who  never  answered  the  bill. 

Before  the  return  day  of  the  bill,  Hargraves  moved  to  dissolve 

the  injunction ;  which  motion  Judge  Sturgw,  then  presiding,  re^ 

fused,  and  granted  the  following  order  ; 

"Felix  Lewis 

vi.  ^  Bin  for  discovery,  Sfc. 

George  Hargraves  and  Wm.L.Wynn. 

"  In  the  above  case  the  sum  of  S6,500  having  been  tendered  in- 
satisfaction  of  the  judgment  in  favor  of  Hargraves  vs,  Wynn\  and 
the  said  sum  having  been  deposited  in  the  hands  of  the  Clerk,  It 
is  Ordered,  that  the  same  be  paid  to  the  attonieys  of  Hargraves 
in  full  payment  of  said  judgment,  unless  the  Court  should  decide- 
that  the  complainant  is  bound  to  pay  an  additional  sum  as  interest 
upon  interest." 

On  the  6tb  September^  1844,  and  before  the  appearance  tern* 
of  thd  biU,  the  presiding  Judge  passed  another  order,  notifying 
the  attorneys  of  the  patties,  that  "  the  settlement  heretofore  made* 
will  be  final  and  conclusive,"  the  Court  declining  to  allow  com- 
pound  interest. 

At  the  appearance  term,  the  following  order  was  passed  and 
entered  on  the  minutes : 

"Felix  LEwrs  ^ 

vs.  >  Bill  for  injunction, 

George  Hargrates  and  Wm.  L.  Wynn.  ) 

"  The  Court  haring  sustained  the  bill,  andlhe  party  defendant 
having  accepted  tlie  money  tendered,  Ordered,  that  thie  said  b31 
be  sustained  and  the  injunction  dissolved." 

At  May  Term,  1846,  a  rule  nisi  was  granted,  at  the  instance*  of 
Hargraves,  "  to  speed  the  cause."  The  complainant  showed  for 
canse,  that  the  case  had  been  finally  disposed  of  by  the  foregoing 
orders. 

Upion  argument,  the  Court  discharged  the  rule,  and  that  deci*' 
sion,  on  writ  of  error,  was  affirmed  in  the  Supreme  Court.  See 
3  Kelly's  Reports,  162. 

In  1848,  a  bill  ivas  filed  in  the  names  of  Hargraves  and  Wynn, 
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to  review  and  reverse   tlie  former* decree  for  error  on,  tlic  face 
tlu?reof. 

At  November  Term,  184S,  Wynn  moved  to  have  his  name 
stricken  out  ancl  he  be  dipcharged  from  the  bill,  which  motion 
>vas  granted,  and  on  appeal  to  the  Supreme  Court,  this  decision 
was  reversed,  and  a  judgment  of  severance  ordered  to  be  entered 

*  in  lieu  rf)f  the  judgment  striking^  Wynn  out  of  the  bill.     See  6  Ga, 
Rep.  207,  '       ' 

After  the  judgment  of  severance,  Wynn,  by  leave  of  the  Court, 

filed  an  amendment  to  the  bill  of  .review  so  far  as  he  was  con- 

cerned,  by  which  he  charged,  that  the  bill  had  been  filed  without 

'his  knowledge  or  consent,  and  from  a  fraudulent  combination  l>e- 

tween  Hargraves  and  Lewis,  to  defraud  him,  and  upon  an  agree- 

•  •        • 

nfent  to  divide  whatever  amount  might  be  recovered;  that  the 

♦  facts  stated  in  the  original  bill  by  Lewis  against  himself  and  Har- 
graves were  all  true;  that  at  the  time  of  the  hearing  of  the  mo- 
tion to  dissolve  th*e  injunction,  it  was  upon  the  proposition  of  Har- 
graves, distinctly  agreed  by 'all  the  parties,  that  H^irgraves  should 
accept  .the  sum  of  money  tenderpd  in  the  bill,  in  full  satisfaction  • 
of  the  debt.  Unless  ^e  Judge,. upon  farther  consideration,  should  ' 
allow  the  claim  of  Hargraves  of  interest  upon  interest  after  each  * 
rcnewaj ;  his*  decision  upon  'this  question,  by  request  of  the  par-  . 
ties,  to  be  delivered  as  early  as  practica*ble ;  that  a  Jai*y  trial  in 
the  cause  was  expressly  waived  by  all  the  parties,  and  by  agree- 

.  ment  also,  nothing  was  to  go  upon  the  piinutes  except  the  order* 
as  it  now  appear^.     The  amended  bill  prayed  that  the  former  do- 
*  cree  might  be?  affirmed  in  every  particular.        ,  . 
.    .  To  this  bill,  both  before  and  after  the  amendment  was  made,  a 
■  demurrer  was  fjledftn  seveVal  gi'ounds,  viz : 

1.  That  tlierp,  was  no  equity  m  the  bill. 

2.  That  it  was  barred  by  the  lapse  of  time. 

.  3.  That  there  was  nothing  in  the  bill  showing  a  right  to  a  de- 
cree against  Lpwis.  '        . 

•  4.  That  Hafgraves  seeks  to  be  permitted  to  enforce  the  collec- 
tion of  a  judgment  ajlaw,  more  than  half  of  which  is  usurious, 
without  offpring  to  do  equity  by  relinquishing  all  of  it  oy^Und 
above  the  principal  and  lawful  interest. 

5;  Because  th^  bill  seeks  discovery  in  support  of  a  otaim  foun- 
ded upon  repeated,  deliberate  and  wilful  violations  9/  public  po- 
licy and  public  law. 


AMERICUS,  JULY  TERM,  1849.  113 

Hargraves  vi.  Lewis.    . 

6.  Because  the  billi  since  its  amendment,  is  irregular  in  its 
Taine,,and  the  relief  prayed  by 'the  complainants  inconsistent. 

7.  Because  the  complainants  aremisjoined,nor  can  either  have 
any  decree  against  the  defendant. 

Le>vis,  by  his  counsel,  also  filed  three  several  pleas  in  bar.  of 
the  discovery  and  relief  sought  by  the  bill. 

The  first  plea  sets  forth  the  original  bill,  with  the  proceedings 
and  several  orders  passed  thereon,  and  alleging  that  it  was  appa- 
rent from  the  record,  that  the  final  order  or  decree  in  said  cause 
was  passed  after  a  full  and  final  settlement  and  agreement  between 
all  the  parties,  and  the  money  tendered  was  accepted  in  full  satis- 
faction of  the  judgment. 

The  second  plea  set  out  the  judgment  and  final  order  in  the 
original  bill,  and  pleaded  the  same  in  bar  of  this  proceeding. 

The  third  plea  Was  of  the  judgment  of  the  Supreme  Court,  af- 
firming the  decision  of  the  Superior  Court,  'refusing  the  rule  "  to 
speed  the  cause,**  on  the  application  of  Hargraves. 

By  order  of  the  Court,  the  demurrer  and  the  sufficiency  of  the 
ple^  were  heard  together. 

The  Court  sustained  the  demurrer,  and  ordered  the  bill  to  be 
dismissed,  and  at  the  same  time  ruled  that  the  first  plea'  was  suf- 
ficient, and. the  second  and  third  pleas  insufficient. 

To  which  decisions  of  the  Court,  sustaining  the  demurrer  and 
the  sufiiciency  of  the  first  plea,  the  counsel  for  Hargraves  ex- 
cept^ 

After  the  decision  of  the  Court  upon  the  pleas,  counsel  for 
Lewis 'asked  leave  to  withdraw  the  second  and  third  pleas  with- 
out prejudice;  which  leave  Wa6  granted  by  the  Court,  and  Har- 
graves excepted. 

Upon  these  exceptions  Hargraves  sued  out  a  writ  of  error, 
widiout  joining  Wynn,  either  as  party  plaintiff  or  defendant. 

In  the  Supreme  Court,  a  motion  was  made  to  dismiss  the  writ 
for  thid  non-joinder  of  parties.  "By  agreement,  this  motion  and 
the  errors  assigned  were  argued  together. 

Johnson  &  Williams  and  H.'Holt,  for  plaintiff  in  error. 

JoNEv,  Benninq  &  Jones,  atid  Colquitt  &  Wellborn,  for  de- 
fendants. 

■ 
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Brief  of  JoHNSOV,  for  plaintiff  in  error. 

The  pleas  should  not  have  been  withdrawn,  because  the  judg- 
ment on  them  was  final  and  coiiclusive.     7  Porter^ i  Rep.  420.     3 
•  •  "* 

.    .  X>«jio, -238.  -      .  ... 

The  first  plea  is  insufficient^  because  it  is  not  verified.     Story's  • 
Eq.  P.  §696.     Cooper's  Eq.  P.  231,  '32.     Uanid's  Chan.  P.  3'12. 

•The  Court  erred  ii;  Sustaining  xhe  demurrei:.  The  bill  is  not 
barred  by  the  Statute-  of  Limitations.'  4  Howard,  561.  '  ^Story's 
*J&j<  P.  §410..    10  Fw€y,467.     10.  TTAmftm,  746.     • 

The  decree  sdujrht  to  He  reversed  is  finaL  .  6  Howard,  201.    . 

And  it  is  also  errone6us.  .  9  Ala,  Rep,  Byrd  vs.  Odum,  755.  .1 
Kelly,  150, 

♦  H.  L:  Benning  submitted  the  following  points  and  authorities 

for  the  defendant  in'^rror. 

THE  TWO  DEMURRERS. 

I.  The  decree  or  order  sought  to  be  review^,  whether  it  be 
considered  as  resting  on  ih4  facts  qftJit  ca^sc  or  on  a  stUUment  be- 
tween the  parties,  contained  no  error, 

1.  As  to  its  resting  on  the  facts  of  the  case.  " "  The  receipt  of 
a  promissory  note  of  the  maker,  or  of  a  third  person,  will  Se  deem- 
ed a  conditional  satisfaction  t>r  extinguishment  only  of  the  original 
debt  or  note  o^  the  maker,  (that  is,  ifthe  substituted  note  so  receiv- 
ed is  not  regularly  paid,)  unless  otherwise  agreed  between  tKe^par- 
ties.*'    Suva's  Prom.  NoteSt  §404. 

2.  It  was  not  agreed  between  the  parties,  that  the  substituted 
Bote  in  this  case  should  be  absolute  payment. 

•  3.  The  substituted,  no^e  was  not  paid  at  maturity,  but  again  and 
ag^n  renewed. 

4.  These  renewals  were  made  \yith  th^  consent  of  Lewis,  and 
.therefore,  furnish  no  Cause  of  imputing  laches  to  Hargrave^  such 
laches  as  would  make  the  substituted  note,  in  its  successive  forms* ' 
bis  own.     Story  P.Nbtes,^i05. 

5.  Therefore,  tYie  relationship :  if  creditor  and  debtor  between 
Hargraves  and  LeW'is,  toas  not  extinguished  at  the  time  of  thlT  ten- 
der of  payment  by  the  latter  to  the  former,  aitd,  thesefbfo,  Lewis 
was  a  person  who  might  w.ell  make  the.  tender. 

6.  The  sum  tendered  w^  the  principal  and  legal  interest ;  v/wrt 
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by  the  amount  of  the  interest,  than  Hargraves  was  entitled  to — » 
our  Statute  being  the  rule.  FrincCy  295.  And  certainly  as  much 
as  Equity  could  require  for  a  compliance  with  the  rule,  that  one 
inust  do  equity  before  he.  asks  equity.  Story's  Equity ^  §301. 
1  KcUy,  416,  406, 135.  '      ' 

7.  The  refusal  of  the  tender  by  Hargraves  was  a  discharge  of 
Wynn,  the  surety,  because  the  undertaking  of  a  surety  is  to  pay  • 
only  in  case  the  principal  makes  default,  (3  Kclhjy  248)  and  for 
other  reasons.     Tlvcohald  on  Prin.and  Surety,  143,  147,  154.  . 

If  Hai-graves  had  accepted  the  tender,  in  satisfaction  of  the  debt, 
all  must  admit  it  would  have  been  a  discharge  of  Wynn.    Granting  . 
that  Lews  had  the  right  to  make  the  tender — the  refusal  to  accept 
it  must  be  considered  the  same  thing  as  regards  Wynn — ^he  being 
only  surety. 

8.  The  fact* that  the  debt  was  in  judgment  against  Wynn,  the 
surety,  made  no  difference^  because  the  relationship  of  principal 
and  surety  continues  after  judgment.     3  Kelly,  250.  •  R.  412. 

9.  Nor  did  the  ftct,  that  the  amount  of  the  judgment  against 
the  surety  teas  larger  than  the  sum  tendered  by  the  principal. .  It 
must,  from  necessity,  frequently  happen  that  a  principal  can  prove 
a  plea  of  usury  when  the  surety  cannof.  The  latter  is  always  a 
campetimt  witness  for  the  former — ^the  former  never  for  the  latter. 
It  follows,  that  if  both  are  sued  in  separate  actions,  the  amount  of 
tlie  recoveries  may  vary.     Yet  4:here  can  be,  in  fact,  but  one  debt, 

'  and  the  discharge  of  that  must  be  a  discharge  of  both  of  such  judg- 
ments*     Tarver  ,vs,  Rankin,  3  Kelly,  214,  215. 

So  niuch  for  the  privity  betweeti  I^ewis  and  Hargraves,  and 
the  rights  and  liabilities  growing  out  of  it.  But  there  was  also  a 
continuing primty  between  Lewis  and  the  parties,  including  Wynn, 
on  the  substituted  *  note.  The  aiTangement  for  the  substitution 
and  the  different  renewals  afterwards,  were,  ag  he  admits  in  his 
bill;  made  with  his  knowledge  and  approbation ;  that  is  to  say, 
the  relationship  of  principal  and  surety  continued  between  Lewis 
and  Wynn,  after  Lewis'  name,  was  dj'opped  from  the  transactions. 

10.  Now,  the  contract  between  a  principal  and  a  surety,  im- 
plies a  request  dating  from  thevery  commencement  of  the  relationship, 
on  the  part  pf  the  principal,,  that  in  case  of  his  own  default,  the 
surety  inU  pay  the  amounf  to'  be  paid — ^the  amount  specified  in  the 
note  or  olher  security ;  and  an  undertaking  that  the  piincipal  will 
imdemnify  bim  for  so  doing. 
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11.  If,  then,  a  surety  pays  a  note,  wbether^tainted  with  usury 
or  other  illegality  or  not,  he  does  it  at  the  request  of  the  principal; 
and  doing  so  at  such  request,  an  action  will  lie  in  his  favor  agsunst 
the  latter,  for  money  paid  to  his  use*  Arch,  Nisi  Prius,\17h  172. 
1  Kelly,  155.  Suppose  the  contract  of  the  principal  is  without 
consideration,  or  within  the  Statute  of  Frauds,  or  obtained  by 
fraud,  and  the  security  pays  it,  is  he  without  recourse  on  his  prin- 
cipal ?     Yet  the  principal  is  not  bound  on  the  contract. 

12.  Therefore,  Wynn,  upon  the  payment  of  the  judgment, 
would  have  had  his  action  against  Lewifi  for  money  paid  to  his 
use  for  the  t(7^/ea9»attn^  of  the  judgment. 

13.  And,  therefore,  not  to  have  let  Lewis  come  into  Equity, 
and  on  the  terms  of  a  tender  of  principal^and  legal  interest,  pre- 
vent such  payment,  would  have  been  to  have  compelled  him  in 
effect  to  do  what  the  law  protected  him  from  doing— toTpay  the 
usury. 

.  14.  There  were  no  facts  in  dispute  in  the  case— r<io  issue  of  fact. 
The  whole  case  was  before  the^Court  upon  bill  and  answer,  wUk' 
out  replication.  Therefore,  there  was  nothing  for  a  Jury  to  try,  :j 
15.  That  the  decree  was  fnade  before  Wynn  an'swered,  and 
made  at  the  first  term,  was  not  such  an  jerror,  if  error  at  all,  as  to 
warrant  a  bill  of  review.  No  objection  was  made  to  the  decree 
by  Hargraves  at  the]time,  on  ^thosa.  grounds. .  Story's  Eq,  PI, 
§411.  And  besides,  Hargraves  was  not  aggrieved  by  those  par- 
ticular errors.     lb,  §409.  • 

II.  As  to  the  decree  or'orders  resting  on  B.'s€Ulement  :* 

1.  It  purports  to  do  so  on  its  face.  , 

2.  ThisjCourt  have  determined  that  it  does.     3  Kelly,  169. 

3.  It  is  impossible,  in  the  nature  of  things,  that  error, could  be 
committed  by  a  ^Court  in  recognising  and  affirming  a  settlemeat 
made  by  the  parties  to  a  cause — such  error  as  either  of  them  could 
complain  of. 

III.  A  bill  of  review  was  barred  by  the  lapse  of  time.  Story*^ 
Equity  PI  §§410,  635.     10  Wheat,  146. 

IV.  1,  There  is  no  privity]  between  plaintiffs 'and  ^defendant. 
Story's  Eq,  PI.  §73.    .  \  .       '    '  ^ 

2.  And  no  decree  ia,  or  could  be,  prayed  for  against  the  jdefeiH 
dant.    'Story's  Eq,  PL  §§231,  232,  234. 

L  The  complainant  Hargraves^jdoes  not  offer  to,do  equity, 
Ch.  Pr,  497,  498.     Story's  Eq.  §§300,  301. 
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2.  But,  on  the  contrary,  seeks  the  aid  of  a  Court  of  Equity  to 
enable  him  to  trample  Under  foot  a  positive  Statute ;  one  passed 
to  subser\''e  a  policy,  not  only  sanctioned  by  all  nations  in  all  ages, 
but,  in  at  least  one  instance,  directly  dictated  by  the  very  mouth 
of  God.     Story's  Eq.y^^OOy  301,  303.     3  Kelly.^lll,  181,  182;  ' 

3.  A  bill  which  is  irregular  in  its  frame,  and  contrary  to  the 
usual  course  of  a  Court  of  Equity-^which  is  brought  by  two 
plaintiffs,  setting  forth  two  opposite  and  repuginmt  cases,  follow- 
ed by  opposite  and  repugnant  prayers  for  relief,  will  be  dismiss- 
ed on  demurrer.  Story's  Eq,  PI  ^§§642,  643,  510,  509,  279.  1 
Dan.  Ch.  Pr,  327,  329. 

4.  Persons  claiming  under  titles  inconsistent  with  each  other, 
cannot  be  joined^a.s~plaintiffs.  '  DanVs  Ch.  Vr.  327,  328.  Choi- 
mondel^y  vs.  Clinton^  2  Jac.  Sf  Walk.  135,  136.  Story's  Eq.  PL 
§279.    , 

5.  Refusinff  to  allow  such  amisioinder^would'notbe  a' denial  of 
justice,  because,  either  party  wishing  to  sue,  might  accomplish  his 
object  by  making  the  other  a  defendant.  2  Jac.  Sf  Wah  135, 136. 
Surry's  Eq.  PI.  §359.  lb.  §369.  11  Ves.  306,  3  Dan.  Ch.  Pr. 
210,  211. 

6-  The]  plaintiffs,^notwithstanding  the  order  of  'severance,^  are 
Btill  both  in  the  same  bill.  Because,  1st,  Wynn  has  been  peimit- 
ted,  since  that  order,  to  amend  the  bill,  and  no  excepti<m  was  taken  . 
to  it.  2d.  Because  this  Court  decided,  in  this  same  case  at  Talbot- 
ton,  that  Wynn  could  not  be  dismissed  from  the  case.  3d.  Be- 
cause a  severance  in  such  a  case  as  this  must  be  different  from  a 
ficverance'in  a  writ  of  error.  6  Ga.IUp.  210.  Tidd's  Practice^ 
1135, 1136. 

THE    PLEAS. 

1.  The  first  plea,  being  merely  a  plea  of  the  final  decree  or  or- 
der of  the  Court  in  the  same  case,  was  one  which  might  be  pleaded 
as  a  mere  matter  of  course-  Story's  Eq.  PI.  §634..  And  was  a 
good  plea  in  bar.  .  3  Kelly,  169.     6  Ga.  Rep.  209. 

2.  And  it  needed  no  verification  by  the  affidavit  of  the  defend- 
ant    2:DanVs  Ch.Pr.  211.     Lord  Redesdale,  2i3. 

3.  The  order  for  leave  to  withdraw  the  second  and  third  pleas, 
wasone  within  the  power  of  the  Court.  2\Da7d'a  CA.Pr.  231,^232, 

I 

The  Coart  not  being  unanimous  in  their  decision,  delivered  their 
opinioBB  tmo^m. 


*  • 
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By  the  Court, — ^Lumpkin*  J, 

[1.]  We  cannot  sustain  the  motion  to  dismiss  this  Writ  of  9ttot 
on  account  of  the  non^joinder  of  Wynn  with  -Hargraves  as  co- 
plaintiff  A  severance  having  taken  place  between  these  parties 
in  the  CoAirt  below,  &om  that  titne  each  must  be  considered  as  liti- 
gating  separately.  And  I  gladly  avail  myself  of  the  opportunity 
thus  afforded,  to  correct,  m  Jar  eu  I  dm  concerned^  the  views  ex- 
pressed' by  the  Coort  when  this  case  was  before  us  in  another 
form  at  Talbotton.  (6  Ga,  Rep,  207.)  *  We  there  held,  that  ithfe 
parties  to  a  bill  of  review  must  stand  in  the  same  relative  posi- 
tion which  they  occupied  towards  each  other  in  the  original  cause, 
4ind  that  one  could  not  be  made  defendant  to  a  bill  of  revievir  filed 
by  a  co-defendanL  I  am  satisfied  that  my  first  impression  was 
wrong  as  to  the  Gtiancery  practice  in  this  particular ;  and  in  the 
absence  of  authority  I  was  misled  by  analogizing  bills' of  review 
too  strictly  to  writs  of  error. .  It  is  true  that  all  the  parties  to  the 
original  bill,  whose  interest  would  be  affected  'by  t^e  reversal  of 
the  former  decree;  must  be  before  the  Court  in  the  bill  of  review. 
But  it  does  not  fpUow,  neither  is  it  true,  that  they  must  come  into 
Court  in  the  same  character  of  complainants  and  defendants.  It 
rfiay  be  brought  by  either  or  any  of  the  parties  to  the  ori^nal 
'  bill  alone,  or  it  may  be  filed  i)y  aperson  not  a  party  to  the  origin 
lial  /decree,  but  whose  rights  *are  injured  by  it.  Nay,  it  lies  at  the ' 
inqjtance  of*  the  party  who  obtained  the  original  depree  in'  his  fii- 
. '  vor,  if  the  original  decree  is  prejudicial  to  him.  St&ryU  Eq,  PL 
tit.  BUU  of  Review,  1  Bland's  Ch,  Rep.  122.  5  Mason's  /2<y. 
303.  And  so  far  from- there  being  any  impropriety  in  changing 
the  position  of  the  parties,  it  is  certain  that  Wynn  could  not  have 
united  with  HargraVes  in  this  bill  of  review,  for  the  obvious  rea- 
son that  he  was  not  aggrieved  by  the  errors  complained  of.  He 
should  have  been  .made  a  defen4ant  to  the  bill. 

Having  thus  {)ut  myself  right  on  this  mattei',  we  will  pi'oceed 
to  examine,  with  all  pos^ble  brevity,  the  merits  of  this  case ;  -and 
passing  by  all  the  other  points  presented  inth^  record,  I  shall  con« 
*  fine  myself  entirely  to  the  consideration  of  the  main  que&tiOv, 
namely :  whether  or  not  the  demurrer  to  thebilj  of  review^ould 
l^ve  been  sustained.  I  hold  that  it  ought,  aiid.  for /the.  following 
reasdns:  .         *  • 


• 
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[2.]  1st.  I£  a  decree  has  been  taken  by  consent,  a  bill  of  re- 
view will  not  lie  against  it,  upon  the  rnaxim,  cans€?isv^^  tolUt  erro- 
rem.  2  Smithes  Ch.,  Pr.  50.  Downing  vs.  Cage,  Eq.  Ca,  Ahr, 
165.    Toddtr  vs.  Sansam,  1  Bro,  Par.  Cos.  eel.  Toml,  4G8.    liar' 

» 

rimn  vs.  Ruynscy,  2    Vesci/,  488.-    Bradish  vs.  Gee,  1   Ainb.   229. 
Webb  vs.  Webb,  3  Swanst.  658. 

The  case  in  Swanston  is  short,  and  as  it  bears  a  striking  re- 
{iemblance'to  the  one  at  bar,  I  will  quote  the  whole  of  it.     It  was 
between  father  and  son.     The  son  had  formerly  exhibited  a  bill 
a^i^aiiist  his  father,  to  have  an  account  of  personal  estate,  and  also 
of  the  prebend  of  North  Grantham,  ws^here  his  father  was  a  trus-' 
tee  for  him.     At  the  hearing  the  son  proved  his  case.     The  Mas- 
tor  of  the  Rolls,  who   heard  it,  meditated  an   agreement,  which 
produced  a  consent  that  the  father  should  convey  to  the  son,  and 
the  son  should  pay  the  father  t£50  per  annum,  and  release  to  his    « 
father   all  account  of  the  anears,  and-  of  the  personal  estate. 
Both  subscribed  their  consent  to  tlie  minutes,  and  thereupon  a 
reconciliation  was  made,  and  a  blessing  asked  and  given  in  open  • 
Court     And  after  all  this  the  father  brought  a  bill  of  review  to 
reverse  the  decision.     The  Chancellor  immediately  dismissed  the 
bill,  and  would  hear  no  more  of  it,  upon  the  ground  that  there 
can  be  no  error  or  injustice  of  which  the  Courts  will  take  cogni-    . 
zance  in  a  decree  by  consent-^volcnfinon^t  injuria. 

Let  us  now  apply  the  principle  thus  illustrated  to  the  case  un- 
der discussion. 

In  1830,  Felix  Lewis  borrowed  of  George  Hargraves  $3000, . 
at  the  usurious  rate  of  al>out  li^  per  cent,  interest  per  annum. 
The  debt  was  renewed  from  time  to  time  upon  the  same  terms, 
until  it  amounted  to  $10,500.  Hargraves  sued  Wm.  L.  Wynn, 
•  me  of  the  parties,  to  the  last  note  given,  and  obtained  judgment 
against  him  for  the  whole  amount  of  the  debt.  Lewis,  the  bor- 
I'owcr,  filed  his  bill  against  Hargraves  and  Wynn,  charging  col- 
luaion  between  them,  and  expressing  the  fear  that  if  Wynn  paid 
this  judgment,  hq  would  have  recourse  over  against  him  for  reim- 
bursement. He  tendered  to  Hargraves  the  original  sum  loaned, 
with  lawful  interest  thereon,  and  upon  his  refusal  to-  receive  it, 
he  deposited  the  money  in  the  Clerk's  office,  and  prayed  a  per- 
petual injunction  against  'the  judgment  as  to  the  residue.  Har? 
graves  answered  the  bill  and  admitted  the  loan,  usury,  renewals, 
&c.     Wynn  failed  or  refused  to  answer.   • 
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At  the  coming  in  of  the  answer,  and  before  the  return  day, 
Hargraves  moved  to  dissolve  the  ipj unction,  which  motion  Judge  ^ 
Sturgis  then  presiding  refused.    At  the  same  time  he  passed  the 
following  order: 

Felix  Lewis,  \  . 

V8»  >  BUI  for  dUcavery, 

George  Hargraves  and  Wm.  L.  Wynn.  ) 

In  the  above  case  the  sum  of  six  thousand  five  hundred  dollars 
having  been  tendered  in  satisfaction  of  the  judgment  in  favor  of 
Hargraves  and  Wynn,  and  the  same  sum  having  been  deposited 
in  the  hands  of  t^ie  Clerk :  It  is  Ordered,  that  the  samdbe  paid  to 
the  attorneys  of  George  Hargraves,  in  full  payment  of  saidjudg" 
ment,  unless  the  Court  should  decide  that  the  complainant  is  bound 
to  pay  an  additiohal  sum  as  interest  .upon  interest. 

3ubsequently  at  Chambers,  and  before  the  appearance  term  of 
the  bill,  the  Jtidge  passed  the  following  order : 
Felix  Lewis,  ^ 

,    vs,  >  In  Equity* 

George  Hargraves  and  Wm.  L.  Wynn.  ) 

The  attorney^  in  the  above  case  are  hereby  notified,  that  the 
settlement  heretofore  made,  will  be  final  and  conclusive,  as  lean- 
not  allow  the  claim  of  compound  interest,  on  the  ground  that 
Equity  only  looks  to  the  original  loan«  and  requires  interest  there^ 
on  from  its  date.  All  the  subsequent  agreements  by  way  of  }*e- 
newals,  were  not  legal  contracts,  and  ^e  not  cogni2able  in  £qui« 
ty,  Equity  only  looking  back  to  the  original  transaction. 

At  the  term  of  the  Court  following  this  order,  it  b«ing  the  first 
term  after  the  fiHng  the  bill,  the  following  order  was  taken  and 
entered  on  the  minutes,  and  appears  there  of  record : 

Felix  Lewis,  \ 

VS.  '  >  Billjor  injunction. 

George  Hargraves  and  Wii.  L.  Wynn.  ) 

The  Court  having  sustained  the  bill,  and  the  par^y  '4^^Q<^^^ 
having  accepted  the  money  tendered^  Or4efed$  that  the  said  bill  be 
sustained,  and  the  injunction  made  perpetu$d. 

Conceding,  now,  that  all  the  fi>regoing  orders  weye  a  nulli^p 
and  that  the  final  decree,  making  the  injunction  perpetual,  otf^lie? 
count  of  its  being  made  at  the  appearance  term«  and  by  th^vudgo 
alone,  without  the  intervention  of  a  Jury,  I  ask,  do  nol  the  &ct8 

neh  they  disclose  show,  conclusively,  a  settlement  of  the  case  by 


n   • 
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the  parties?  Such  was  the  judgment  of  this  Court  in  Hargraves 
and  another  vs.  Letcis,  (3  Kelly ^  169,)  and  such  is  the  just,  I  had 
almost  said  inevitable,  conclusion  from  these  entries.  And  it  will 
not  do  to  say,  that  this  testimony  only  goes  to  prove  that  Har- 
o^raves  received  the  $6,500,  or  so  much  of  his  claim  admitted  to  be 
due,  without  prejudice  as  to  the  balance.  The  evidence  is,  that 
the  $6,500  was  tendered  in  satisfaction  of  his  judgment  against 
Wt/nn  ;  that  it  was  ordered  by  the  Court  to  be  paid  to  his  coun- 
sel, in  full  discliarge  of  said  jvdgmentf  and  that  Hargraves  ac- 
cepted  the  amount  thus  tendered.  Not  that  he  took  it  as  of  right> 
or  in  invitum,  as  against  his  will  and  under  duress  of  law,  but 
willingly  and  of  his  own  accord,  upon  consultation  with  his  attor- 
neys, under  the  opinion  of  the  Judge  as  to  what  was  legally  and 
equitably  due  him. 

Such  being  the  case,  he  cannot  disturb  the  settlement,  and  if 
errors  were  committed,  they  were  cured  by  the  voluntary  adjust- 
ment of  the  controversy ;  and  the  order  making  the  injunction 
perpetual  was  wholly  nugatory — it  was  an  act  of  supererogation. 
The  judgment  against  Wynn  being  satisfied,  the  execution  to  en- 
force it  was  at  an  end,  and  it  would  be  idle  to  sanction  a  bill  of  re- 
view to  rectify  this  decree.     For, 

[3.]  2dly.  A  bill  of  review  will  not  be  entertained  where  the  com- 
plainant cannot  be  benefited  by  the  reversal  or  modification  of 
the  former  decree.  Webb  vs.  Pell,  3  Paige's  Rep.  368.  In  this 
case  Chancellor  Walworth  expressed  serious  doubts,  whether  the 
decree  sought  to  be  reviewed  could  bft  sustained  in  its  present 
form ;  and  yet  he  refused  to  re-open  it,  because,  among  other 
reasons,  no  good  could  result  to  the  party  from  a  re-hearing. 
Now,  if  the  construction  be  correct  which  we  have  put  upon  the 
testimony  transcribed  from  the  minutes  of  the  Court,  to  wit :  that 
it  demonstrates  that  the  litigation  was  terminated  by  the  voluntary 
agreement  of  the  parties,  what  would  it  profit  the  complainant  to 
obtain  a  reversal  of  the  order  perpetually  enjoining  his  judgment 
against  Wynn,  the  judgment  itself  being  satisfied  ?  It  would  be 
a  contest  about  *^goat*s'  wool."  Error  in  ntatter  of  form  only,  al- 
though apparent  on  the  face  of  a  decree,  seems  not  to  have  been 
considered,  says  Judge  Story,  as  a  sufficient  ground  for  reversing 
a  decree.     Eq.  PL  §411. 

3dly.  It  is  a  well  settled  doctrine,  that  a  bill  of  review  will  not 
lie  where  the  original  bill  contains  no  equity.     Todd  vs.  Lackey , 
voir.  vii.    16 
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1  hiU.  271.  In  other  words,  Coi^rts  will  look  tbrotigh  the  origi-< 
nal  casor  to  -see  whether  or  not  it  is  proper  to  interfere.  If,  in 
the  present  case,  the  application  had  proceeded  from  Lewis,  9iid 
upon  examination  of  the  record,  it  should  be  found  there  was  no 
equity  iti  his^r^^  bill,  a  bill  of  review  would  not  be  granted  himJ 
Will  not  the  Courts,  in.  meting  out*  equal  justice,  look  to  the  re- 
cord to  see  what  equity  Mr.  Hargraves  has  to  entitle  hijn  to  the 
aid  of  a  Court  of  conscience  ? 

Even  Courts  of  Law,  notwithstanding  &  misdirection,  will  not 
grant  a  new  trial  ag^ainst  justice  and  honesty ;  and  especially  if 
it  ought  to  produce  the  same  result.  And  it  is  a  mistake,  we  ap- 
prehend, to  suppose  that  Courts,  either  of  Law  or  of  Equity,  have 
nodiscretion  when  thus  appealed  to.  An  application  for  a  new  trial 
at  Law,  or  a  bill  of  review  in  Equity,,  is  always  addressed  to  the 
sound  judicial  discretion  of  the  Court;  and  it  will  exercise  that 
discretion  in  such  a  manner  as  will  best  answer  the  end«  of  jus- 
tice*. And  it  will  not  do  to  hold  that  no  matter  ixi  which  fbrunz  he 
is  presiding,  he  is  to  examine  merely  whether  or  not  error  has 
been  committed.  And  I  hold  it  to  be  an  axiom,  that  a  cause  will 
Bot  be  directed  to  be  re-tried  on  ainere  technical  objection. 

In  Coffee  V9,  Rowlands,  {2  Meeson-and  Widsby ,  lid, )JParke,3a'^ 
roh,  delivering  the  judgment  of  the  Court,. says,  "it  is  perfectly 
settled,  tha^  where  the  contract  which  the  plaintiff  seelU  to  en- 
farce,  be  it  express  or  implied,  is  expressly  or  by  implication  for- 
' bidden  by  the  Common  or  Statute  Law,  no  Court  will  lend  its 
assistance  to  give  it  effect." 

.  The  leading  case  on  this  subject  is  that  of  the  Duchess  of  Ma^ 
zarine,  {2'Salk.  R,  646,)  where  the  verdict  was  admitted  to.be 
agaiiist  law,  yet  the  Court  there  held  that,  as  the  justice  and 
conscience  of  the*  case  were  clearly  with  the  verdict,  it  would 
not  interpose.  So  in  Alsop  vs.  Magill,  (4  Day,.  42,)  the  Supreme 
Court  of  Connecticut  say,  "  whether  the  charge  of  the  Court  waa 
perfectly  correct  in  point  of  law,  it  is  unnecessary  to  determine* 
Justice  is  done,  and  a  new  trial  ought  not  to  be  granted."  See 
also  2  Term  Rep,  4.^1  Bos.  ^  Pul.  338,  in  notis.  .  6  Taunt.  3^6. 
6  Mdss.  R.  1.  K  Greenl'/,  442.  2  Pick.  310.  Indeed  Courts 
hold,  uniformly,  but  one  language  upon  this  subject.  Suqh  have, 
been  the  constant  adjudications  of  this  tribunal ;  that  i%  that  we 
would  look  through  the  record  to  satisfy  ourselves  what  directida 
to  give  to  the  cause ;  and  that  we  would  never  remand  it  for  a 
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re-bearing,  where  complete  and  substantial  justice  has  been  done, 
or  where  we  are  satisfied  that,  on  a  second  trial,  the  same  verdict 
mast'be  given,  although  there  'might  have  b^en  some  misdirection 
by  the  Judge  at  the  trial,  as.  to  the  law.  Will  Courts  of  Equity 
be  less  scrupulous  than  Courts  of  Law,  in  granting  new  trials  ? 

It  does  not  require  much  penetration  to  see  what  the  ends  of 
justice  require  in  the   present  case.     It  is  admitted  by  the  com- 
plainant, Hargraves,  in  his  sworn  answer  to  the  bill  filed  by  Lew- 
is, that  he  has  long  since  received  every  dollar  of  his  original  loan, 
wiib  lawful  int erest  thereon.   And  what  is  it  he  seeks  at  our  hands*  ? 
He  complains  that,  by  an  irregular  and  illegal  decree  of  the  Circuit' 
Conrt,  he  has  been  restrained  from  collecting  some  $4,000  of  usury, ' 
beside^  a  large  amount  of  accruing  interest ;  and  hepi:ays  the  inter- 
position of  this  Court  to  unchain  his  judgment,  that  he  may  enforce 
the  payment  of  this  unconscientious  demand  !  To  my  mind  this  is  a 
most  extraordinary  application !     And  it  would   be  still  more 
strange,  were  it. to  receive  the  countenance  of  a  Court  of  Chan- 
cery.   I  care  not  what  errors  are  apparent  on   the  record ;  for 
myself  I  do  not  feel  at  liberty  to  listen  to  such  a  petition,  especially 
when  every  order  and  decision  of  the  Judge  who  presided  in  the 
original  cause,  as  to  the  terms  upon  which  this  usurious  transac- 
tion should  be  settled,  meets  my  most .  unqualified  approbation. 
Can  a  case  be  found   where  a  party  has  obtained  the  aid  of  a 
Court  of  Chancery  to  compel  the  payment  of  Usury }     On  the 
contrary,  is  not  th^  principle  to  be   found  scattered  broad-cast 
through  all  the  elementary  works  and  reported  cases,  that  Equity 
will  refuse  any  assistance  to  the  usurious  lender  seeking  to  coerce 
compliance  from  the   debtor  ?     I  had  thought  that  if  there  was 
anything  cert&in  in  jurisprudence,  it  was  that  Equity  would  not 
assist  a  wrong-doer,  who  attempts  to  make  the  Court  the. means 
of  caiTying  into  effect  a  transaction  manifestly  wrong  and  illegal ; 
one  condemned  by  the  wisest  statesmen  and  most  profound  ju- 
rists in  every  Enlightened  nation,  ancient  and  modem,  and  in  the 
bold  language  pf  the  eloquent  counsel,  by  the  voice  of  Deity 
himself.  * 

The  loan  of  money,  says  Chancellor  Kent,  creates  the  interest- 
ing relation  of  debtor  .and  'Creditor,  which  has,  in  all  ages  of  th^ 
world,  produced'  fearful  con^quences ;  and  to  preserve  the  laws 
of  justice  in  that  relation  has,  hitherto,  required  the  utmost  saga- 
city *on  the  part  of  Government,  end  the  greatest  wisdon^  and 
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firmness  in  the  administration  of  justice.  He  adds,  "  I  consider 
the  laws  against  usury  to  be  a  check  to  hard-hearted  avarice,  and 
a  protection  thrown  around  the  necessitous."  He  farther  de- 
clared that  he  should  apprehend  dangerous  effects  upon  the  pub- 
He  morals,  if  creditors  were  at  liberty  to  demand  what  rate  of  inter- 
est they  pleased,  without  being  under  any  admonition  of  human 
laws.  Accordingly,  he  decreed  that  if  the  lender  of  money  at 
usury  seeks  to  enforce  any  of  his  securities,  and  the  borrower 
sets  up  the  defence  of  usury,  which  is  proved,  the  securities  will 
be  declared  void,  and  be  ordered  to  be  delivered  up  and  cancelled. 
3  John.  Ch,  R.  399.  5  lb,  135.  '*  And  nothing  is  clearer  to  my 
mind,"'  said  that  very  able  lawyer  and  statesman,  Lord  Re^esdaU^ 
**  than  that  Jthe  statutes  against  usury  ought  to  be  strictly  en* 
forced." 

The  Court  of  Appeals  in  Kentucky  held,  that  if  a  mortgagee 
file  a  bill  to  foreclose  a  mortgage  to  secure  a  usurious  loan,  the 
bill  will  be  dismissed  whenever  tlie  fact  is  made  to  appear.  Rich- 
ardson vs.  Brown,  3  Bibb's  Rep.  207. 

And  why  should  we  relax  the  rules  which  discountenance  this 
practice,  when  our  people  are  just  beginning  to  reap  the  rich 
benefits  resulting  from  its  suppression  ?  We  should  rather  up- 
hold with  a  steady  hand,  in  all  its  length  and  breadth,  the  policy 
of  our  laws  against  usury.  It  is  imparting  a  new  spring  to  the 
agriculture,  manufactures  and  internal  im'^rovements  of  our 
StatQ.  It  is  contributing,  among  other  things,  to  rescue  our  citir 
aens  from  the  necessity  pf  emigrating,  by  finding  profitable  em- 
ployment at  home.  It  is  covering  our  waste  places  with  plenty 
'and  prosperity.  It  is  furnishing  our  mechanics  with  the  meanft 
of  maintaining  their  families,  and  educating  their  children ;  and 
soon,  if  persevered  in,  it  will  intersect  every  section  of  the  Stato 
with  a  railroad,  and  cause  the  machinery  of  the  cotton,  as  well  as 
every  other  species  of  factory,  to  clatter  upon  every  water-fell 
and  in  every  neighborhood  in  Georgia. 

We  are  constrained,  therefore,  by  the  highest 'public  consider 
rations,  to  turn  a  dear  ear  to  this  complainant,  however  venerable 
for^age,'^intelligence  and  private  worth. 

Nor  doesjthe  fact  that  his  co;itract  has  been  reduced  to  judge- 
ment, chango^the  principle.     Havirig  this  advantage  a(  'taw»  be 
had  a  right  to  use  it.     But  finding  his  hands  tied,  when  Me  invokes 
'«r  aid  to  turn  his  judgment  loose,  confessedly  for^tisury,  and 
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nothing  else,  the  same  rule  applies  that  appertained  to  the  origi- 
nal contract.  And  such  was  the  opinion  of  the  Court  in  Nishct  vs. 
Walker t  4  Ga,  Rcjk  22 L  We  there  decided  that  if  a  juflqincpt 
ereditoTf  upon  a  usurious  contract,  comes  into  a  Court  of  Equity* 
seeking  to  have  his  debt  satisfied  out  of  money  arising  from  the 
sale  of  the  defendant's  property,  upon  which  he  had  a  lien  at  law, 
that  the  judgment  should  be  displaced  for  the  usury,  and  stand  only 
against  the  fund  for  the  principal  and  interest  due  on  the  original 
loan.  We  propose  only  to  apply  the  same  rule  to  the  present  case. 
Here  the  record  discloses  that  the  creditor  has  secured  every  dol- 
lar of  the  principal,  with  legal  interest  due  on  the  original  loan  ; 
and  believing  that  he  has  got  all  that  he  is  entitled  to  in  equity* 
we  refuse  our  assistance,  notwithstanding  he  is  a  judgment  cred^ 
itar. 

[4.]  In  the  discussion  of  this  question,  I  have  yielded  throughout, 
ex  gratia,  that  thfe  Judge  had  no  right  to  pass  the  order  peq)etu- 
aDy  enjoining  the  execution  against  Wynn,  without  the  interven- 
tion of  a  Jury.  I  must,  however,  in  justice  to  myself,  "  define  tny 
position''  upon  this  subject*  And  it  is  this :  that  the  Judge  and 
Jury  occupy  precisely  the  same  relative  position  in  Equity 
causes  that  tHey  do  in  cases  at  Common  Law.  Their  respective 
province  and  powers  are  in  no  wise  different.  Whatever  the 
Judge  could  do  in  one  forum,  when  the  acts  are  admitted,  he  can 
do  in  the  other.  And  the  idea  tliat  the  Judge  has  the  right  to 
ipingle  with  the  Jury  in  their  deliberations  in  their  room  upon  the 
merits,  and  they,  in  their  turn,  consult  and  pronounce  with  him 
upon  the  law,  in  Equity  causes,  I  hold  to  be  a  fallacy,  unwarrant- 
ed by  anything  in  the  Constitution  and  Laws  of  the  State. 

The  16th  section  of  the  Judiciary  Act  of  1792,  vests  the  Su- 
perior Court  with  Equity  powers  in  certain  cases,  until  the  case 
is  set  down  for  trial,  which  shall  then  be  submitted,  with  the  evi- 
dencCf  to  a  special  Jury,  who  shall  give  their  verdict  on  the  same. 
Wa^.  Digest,  480.  The  Act  of  1792  was  repealed  by  the  Act 
of  1797,  which,  however,  contained  the  same  provision,  and  in 
the  very  same  words.  Watk.  Digest^  692.  The  Judiciary  Act 
•ef  1799,  now  in  force,  repealed  the  Act  of  1797,  from  the  Ist  to 
the  fi'yth  clause,  inclusive.  The  53d  section  of  the  Act  of  3799 
declares,,  that  the  Superior  Courts  shall  exercise  the  powers  of  a 
Court  of  Equity  in  all  cases  where  a  Common  Law  remedy  is 
not  adequate,  &c ;  and  the  proceedings,  in  all  such  cases,  shall 
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be  by  biJl  and  such  other  proceedings  as  are  usual  in  siicb  cases, 
until  the  setting  down  of  the  cause  for  trial.  At  this  stage*  accord-' 
ing  to  the  provisions  of  the  two  previous  Acts  of  1792  and  1797, 
the  proceedings  usual  in  Chancery  were  modified;  and  instead  of 
an  investigation  by  the  Chancellor,  or  a  Master  in  Chancery,  or 
by  referring  the  facts  to  a  Court  of  Law,  the  trial  of  the  merits  , 
"upon  the  testimony  was  to  be  had  by  a  Jury.  And  this  was  the 
trial  by  Jury,  ?ieretqfore  used  in  Equity  causes,  which  was  adopted 
by  the  5th  section  of  the  4th  article  of  the  Constitution  of  1798. 

And  where,  I  respectfully  repeat,  is  the  pretext  for  maintaining 
that  the  Law  powers  of  the  Court  are  restricted  or  curtailed,  or 
those  of  the  Jury  enlarged  in  Equity,  any  more  than  in  appeal  or 
Common  Law  cases?  There  is  po  foundation  for  this  hypothesis, 
unless  it  be  based  upon  the  Constitutipn  of  1777,  which  made  the 
Jury  the  judges  of  the  Law,  as  well  as  of  tJie  Jact,  in  iUl  cases, 
'  civil  and  criminal. 

[5,]  We  have  refrained-  intentionally  from  expressing  any  opin- 
« ion  as  to  the  time  within  which  bills  of  review  should  be  brought. 
The  doctrine  of  all  the  Courts  in  England  and  in  this  country  is, 
.  that  a  bill  of  review  for  errors  apparent  on  the  face  of  the  re- 
cord, will  not  Ho  after  the  time  when  a  writ  of  error  could  be 
brought.  Courts  of  Equity  govern  themselves,  in  this  particular, ' 
by  the  analogy  of  the  Common  Law  in  regard  to  Ivrita  of  error. 
Hence,  in  England,  where  writs  of  error  d^ust ,  be  brought  in 
twenty  years  after  a  judgment,  unless  in  certain  cases  of  disabiU' 
ities,  the  like  liniitation  is  adopted*  in  Couits  of  Equity  as  to  bills 
of  review  for  errors  apparent  on  th^  face  of  decrees.  For  the 
same  reason,  in  the  Courts  of  the  United  States,  bills  of.  review 
for  errors  apparent  on  the  face  of  decrees,  are  limited  to  five 
y^BTB- — that  being  the  limitation  of  writs  of  error  upon  judgments 
at  Law.  •     *        ' 

In  Georgia,  before  the  amendment  of  the  Constitution,  callings 
this  Court. into  being,  we  had  no  writs  of  error  to  which  to  and- 
'  ogise  bills  of  review ;  and  now  writs  of  error  must  be  brought 
within  thirty  days  atter  the  adjournment  of  the  Court,  at  which 
the  cause  was  tried.  Is  not  tl^is  a  case  requiring  Legislative  m»» 
lerferencel  \      '       ' 

[6.]  There  is,  in  connection  with  this  *  p<lint,  another '  matter 
worfliy  of  consideration :  Under  our  present  System,  w&l  a  bill  of 
review  lie  for  errors  apparent  upon  the  record  ?    See  ffaskdl  and 
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otken  V9.  Raoul  and  wife,  1   Mc Cordis  Ck,  Rep.  22.      Perkins  vs, 
Langi  lb.  in  note.     Manigault  vs.  l)caAy  1  Bailty^a  Eq.  283. 

The  view  we  have  taken  of  this  case  being  in  accoidanoc  with 
tbei-uling  orthe  Circuit  Court,  we  need  only  "add  that  the  judg- 
ment is  aiBnned. 


NiSBET,  J.  concurring. 

The  facts  of  this  case  are  stated  in  the  opinion  of  ray  brother 
LuMPKFN,  to  which  I  refer.  A  gieat  many  questions  were  dis- 
casaed  at  this  bar,  on  the  hearing  of  this  cause,  to  which  I  shall  not 
advert.  I  shall  briefly  discuss  that  upon  which  it  seems  to  he^ 
conceded  the  judgment  Vnust  turn.  Whether  the  plaintiff  in  the 
bfll  ought  to  fail,  on  the  ground  that  he  comes  into  Equity  to  en- 
force the  collection  of  usurious  interest,  may  be  a  very  serious 
question.  Believing  that  the  judgment  below  ought  to  be  afHrm- 
ed  npon  grounds  wholly  rndependent  of  it,  I  feel  myself  free  ta 
omic  its  discassion — ^leaving:  that  work  to  my  brother  LumpkiN|. 
if  he  8€?es  proper  to  encounter  it. 

[2.]  Bilb  of  review  are  fbunded  either  upon  errors  of  law,  \n 
the  decree  sought  to  be  reviewed,  or  upon  the  discovery  of  new^ 
matters  of  fact. 

This  bill  goes  upon  the  first  ground.  It  charges  errdr  ip  law, 
in  the  decree  originally  made  by  Judge  Sturgis,  at  the  first  terra 
of  the  cause  of  Felix  Lewis  vs.  George  Hargraves  and  William 
Wynn.  'That  order  is  in  these  words :  *•  The  Court  having  sus- 
tained the  bill,  and  the  party  defendant  having  accepted  the 
money  tendered.  Ordered',  that  the  said  bill  be  sustained,  and  the 
injanction  made  perpetual." 

l£  this  be  an  order  of  the  Court,  wholly  independent  of  any 
settlement  of  the  cause  by  the  parties  out  of  Court,  my  own  opin- 
ion is,  that  it  id  subject  to  review.  If,  however,  it  is  to  be  taken 
as  the  evidence  of  a  voluntary  settlement  between  the  parties,  or 
t0- change  the  phraseology,  if  it  is  an  order  or  judgment  of  the 
Courts  founded  on  the  act  of  the  parties,  it  is  not  subject  to  re- 
view. If  the  latter,  it  is  admitted  by  counsel  for  the  complainant, 
not  to  be  subject  to  review ;  for,  ho\Yever  such  a  settlement  might 
be  opened,  in  a  proper  case  made  in  Chancery,  it  cannot  be 
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reached  by  a  bill  of  review.  The  complainant  is  estopped  frons 
11  review  of  his  own  act.  A  review  for  error  in  law  mast  be 
founded  on  a  judgment  of  the  Court.  To  this  issue,  then,  this 
cause  is  narrowed  :  was  the  order  in  question  founded  on  a  set- 
tlement made  by  the  parties  1  Were  this  question  an  open  OQe, 
1  should  rule  that  it  was.  But  in  the  view  which  I  have  taken  of 
this  whole  case,  I  am  well  satisfied  that  this  is  not  an  open  ques- 
tion. It  is  settled  by  the  judgment  of  this  Court  in  the  case  oF 
Ilargravcs  and  another  vs,  Lewu,  reported  iii  3  Kdly,  162. 

That  was  a  case  which  came  before  this  Court  on  a  bill  of  ex- 
ceptions &nd  writ  of  error,  taken  to  a  decision  of  the  Circuit 
Court,  on  the  character  and  effect  of  the  order  in  question.  The 
parties  then  before  this  Court,  were  the  parties  to  the  bill 
now  sought  to  be  reviewed.  Hargraves  and  Wynn,  the  original 
complainants  to  the  present  bill  of  review,  and  Felix  Lewis,  the 
defendant,  were  all  before  this  Court  in  that  case,  and  were- 
heard.  The  decision  then  made  on  that  order,  was  on  the  same 
subject  matter,  and  between  the  same  parties  now  before  us. 
That  order  must  be,  therefore,  res  adjtidicata,  between  the  par- 
ties. It  is  desirable,  however,  to  be  more  particular  as  to  lh« 
manner  in  which  the  question  came  up  in  the  case  in  3  Kdl^r  in 
order  to  understand  distinctly  what  was  decided  in  that  caser  and 
in  order  to  determine  whether  the  decision  covers  the  qaestion 
ndw  before  us.  The  original  bill  was  filed  by  Felix  Lewis  again&t 
Hargraves  and  Wynn,  to  enjoin  the  collection  of  usurious  interest 
charged  to  be  embraced  in  a  judgment  which  Hargraves  had  ob- 
tained against  Wynn.  That  bill  charged  that  the  note  upon 
which  that  judgment  was  founded,  and  upon 'which  Wynn  was 
indorser,  was  taken  by  Hargraves  in  lieu  of  a  iiote  made  by  the 
complainant  Lewis;  that  his  (Lewis'  note,  and  those  d  which  it 
was  a  renewal,)  was  given  to  Hargraves  for  the  loan  of  a  sum  oC 
money  at  usurious  interest ;  that  he  ^Lewis)  was  the  principal 
debtor  to  Hargraves ;  that  Wynn  had* fraudulently^  combined  with 
Hargraves,  and  confessed  the  judgment  for  principal,  lawful  and 
usurious  interest,  in  order  to  force  him  to  pay  it ;  that  if  Wynn» 
who  was  only  a  surety  on  the  debt,  should  pay  the  usurious  is* 
terest,  he  (Lewis)  would  be  compelled  to  refund  it  to  him,  and 
therefore,  he  prays  an  injunction  against  the  judgment,  io^  far  as 
the  usurious  interest  is  concerned.  Lewis*  bill  makes  a  tender  oF 
the  principal  and  lawful  interest.     Such  was  the  original  bill  in. 
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brief.  The  injuuction  waa  granted.   .Hargraves  answered  the  bill, 
and  moved  in  Chambers  for  a  dissolution  of  the  injuuction,  which 
motion  was  refused.     At  the  same  time,  the  Judge  in  Chambers 
passed  an  order,  reciting  that  the  sum  of  six  thousand,  five  hun^ 
dred  dollars  had  been  tendered  in  satisfaction  of  the  judgment  in 
favor  of  Hargraves  against  Wynn,  and  thatit  was  deposited  in  the 
hands  of  the  Clerk,  and  directed  it  to  be  paid  to  the  attorneys  of 
Hargraves,  in  fiill  payment  of  the  judgment,  unless  the   Court 
should  decide  that  the  complainant,  Lewis,  should  pay  an   addi-^ 
tional  sum  as  interest  upon  interest.     Subsequently  at  Chambers, 
and  before  the  appearance   term   of  the  bill,  the   Couit   passed 
another  order,  notifying  the  attorneys  that  the  settlement  before 
made  .was   f!ftal  and  conclusive,  and  giving  some  reasons  for  it« 
Afterwards,  and  at  the  appearance  term  of  the  bill,  the  order  was 
passed  which  is  the  groundwork  of  the  present  controversy,  and 
which  I  have  before  literally  copied.     Thus  the  case  stood  until 
the  May  Term  of  the  Superior  Court  of  Muscogee  County,  1846, 
when  Hargraves  moved  a  rule  to  dismiss  the  cause  from  the  dockets 
Lewis  responded  to  the  rule,  that  the  cause  had  been  finally  dis- 
posed of  by  the  order  which  I  lafct  referred  to.     The  question 
then  before  the  Circuit  Court  was,  what  was  the  effect  of  tliat  or- 
der; and  the  determination  was  that  it   finally  disposed  of  tho 
cause,  and  Hargraves'  motion  was  refused.     From  that  decision 
Hargraves  appealed  to  the  Supreme   Court ;  and  the  question 
made  for  as  was,  whether  there  was  error  in  that  decision ;  in  other 
words^  what  was  the  character  and  effect  of  the  order  first  copied 
in  this  opinion  ?  The  Supreme  Court  afHrmed  the  decision  of  the 
Circuit  Judge,  and  in  their  judgment   defined  the  character  of 
that  order.     Now  this  bill  of  review  is  founded,  upon  iJiat  order i 
charging  error  in  law.     The  Circuit  Judge  dismissed  this  bill ;  and 
upoo  that  decision  the  question  comes  before  us  by  another  writ 
of  error,  to  wit:  is  there  error  in  lato  in  that  order  or  decree  1     It 
is  conceded  that  if  it  be  founded  on  a  settlement  between  the  par- 
ties, there  can  be  no  error  to  review.     I  say  that  it  is,  and  that 
this  Court,  when  the  cause  came  first  before  us,  so  decided.  With 
that  decision  I  am  satisfied.     If  I  were  not,  I  should  .be  very  loth 
to  permit  the  decisions  of  this  Court  to  be  reviewed  thus  by  indi- 
rection.  » 

Ail  that  remains  for  me  to  do,  is  to  show  that  this  Court  has  de-  . 
cided  that  the  order  in  question  was  founded  on  a  voluntary  Bet- 
VOL.  vn.     17 
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dement,  and  is  yirtaally  the  act  of  the  parties.  *  I  ahall  eodeat'or 
to  show  that  9ach  was  the  judgement  of  the  Court,  and  not  alone 
the  dictum  of  the  Judge  writing  out  the  opinion ;  for  I  think  it  is 
manifest  that  the  judgment  was  founded  npon  the  fact  that,  there 
was  a  settlement ;  and  without  that  assumption  we  could  not 
have  given  the  judgment.  That  fact,  evinced  in  the  order  itself, 
is  t^e  prime  element  of  the  judgment.  Without  it  there  would 
have  been  no  such  judgment.     It  is  the  judgipent.     The  assump- 

-  tion  of  Hargrayes,  in  the  Court  below,  in  support  of  his  rulci  was 
that  these  .orders  of  Judge  Sturgis  were  null  ^nd  void,  and  for 
that  reason .  did  not  dispose  of  the  cause.    And  the  compladiU 
made  of  the  decision  of  the  Court  below,  before  this  Court,  was  * 
that  it  gave  effect  to  those  orders,  when,  accordid^  to  law,  they 
were.  void.    It  will   be  seen,  by  reference,  to  the  argument  of 
counsel  reported  in  3  Kelly  f  that  the  plaintiff  In  error  in  that  case 
took  the  ground  that  t}ie  final  order,  passed  at  the  appearance 
term  of  the  bilU  was  coram- non  judice.     This   Cfourt  states  the   . 
question  made  in  that  case  thus:  "  The  , Court,  after  argument«    . 
'had  discharged  the  rule  ;  and  th(U  is  the  judgment  *to  which  Har* 
graves,  the  plaintiff  in  error,  excepts,  and  complains  that  the^Court 
erred  in  ruling  that  the  orders- passed  by  J ndgo'  Sturgis  finally 
disposed  pf  the  bill,  because  said,  orders  are.  void,  and  of  ne  egectp 
in  thisy  that  the  Judge  of  the  Superior  Courts  as  Chancellor,has  no  - ' 
power  to  grant  a  final  decree  in  this  cause,  without  tfie  intervention 
of  a  Jury,    Thus  we  have  the  question  for  thQ  revision  of  this 
Court."     3  Kelly^  .164.     TJiis  Court  being  thus  -called  upon  to 
decide  upon  the  validity  of  those  three  orders,  considered  sepa*- 
rately  the  two  first/  and  giving  reasons  at  large,  decided  in  t)ie 
following  words :  **  under  these  vieujs  of  this  suhject,  it  is  ike  judg^ 
ment  of  this  Court,  that  those  orders  wefe  passed  without  (lutiorit^, 
and  are  void  and  of  none  effect*^     3  KjeUy,  168.. 

Passing,  then,  to  the  consideration  of  the  third  order  passed 
by  Judge  Sturgis,  and  which  is  the  order  now  being  considered, 
this  Court  say,  ''.having  disposed  of  the  orders  in  Chambers^  by 
declaring  them  null,  we  proceed  to  inquire  into  the chAraetergaUl 
effect  of  the.  order  passed  in  the  cause  at  the  appearance.  tein» 
This  was  claimed  to  be  a  4ecree,  by  (he  counsel  for  the  pWbtiff 
in  error.     We  do  not  so  consider  it.-  •  If  w^  did  'view  it  in  iAe 

.  light  of  a  decree,  toe  tooyld^for  the  reasons,  in  part,  upon  wfUck  toe 
nronounce  the  other  orders  nijl,  declare  this  null  also.    It  is  very 
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briefs  and  sufiicieDdy  informal.  It  recites  that,  the  Court  having 
sustained  the  bill>  and  the  party  defendant  having  accepted  the 
monej  tendered,  ordered,  &c.  It  was  competent  for  these  par- 
ties to  settle  this  cause  out  of  Court,  and  to  agree  that  an  order 
disposing  of  it  should  be  entered  upon  the  minutes  of-  the  Court, 
Such  an  agreement  seems  to  be  shadowed  fortk  in  this  order ; 
the  terms  of  it  are.  not  distinctly  stated ;  but  it  is  stated  that  the 
party  defendant  had  accepted  the  money  tendered  in  the  bill. 
Discarding,  then,  from  our  consideration  the  previous  orders  al- 
together, as  wholly-void,  we  infer  that  this  acceptance  was  volun- 
tary, and  that  there  was  a  settlement  hetweenr  the  parties,  and  that 
this  order  is  the  evidence  (^  it.  We  infer,  likewise,  as*  the  Court 
had' the  power  to  entei*  such  a  settlenlent  in  term  upon  the  min- 
utes, that  it  was  regularly  made ;  and  if  so,  this  was  a  final  disposi- 
iion:  of  the  cause.*'     3  Kelly,  169. 

Thus  it  is  manifest  that  in  the  case  heretofore  before  this  Court, 
We  were  called  upoli  to  pass  upon  the  validity  of  these  orders* 
and  to  determine  their  character  and  effect.  The  two  fir^t  orders 
Were  adjudged  null  and  void ;  that  was  their  character,  and  of 
course  they  could  have  no  effect.  In  determining  upon  the  third, 
(and  still  be  it  remembered,  tl^e  one  now  before  Us,)  we  charac- 
terize it  as  not  being  a  decree \  that  is,  not  purporting  to  be  a  de^ 
cree  of  the  Court,  passed  upon  its  own  authority ;  meaning,  ob* 
vioUsly,  to  use  the  word  decree  as  cotitradistinguidhed  from  the 
action  of  the  Court  founded  upon  a  settlement  between  the  par- 
ties. The  Court  say,  that  if  they  did  view.it  in  the  light  of  a 
decree, 'diey  would  pronounce  it  void  also.  How,  then,  dp  they 
view  the  matter?  '  Tl^ey  rule  that  there  was  a  voluntary  settle- 
ment, and  that  the  order  is  the  evidence  of  it;  and  so  characterizing 
it ;  and  because  there  was  a  voluntary  settlement,  they  give  effect  to 
it,  and  affirm  the  judgment  beloW ;  so  that  it  is,  to  my  mind,  per- 
fectly manifest  that  this  Court  has  adjudged  this  order  to  be  founded 
on  asettkfment.  It  is  difficult  for  me  to  imagine  any  oiher  construe-  . 
tion  of  the  casein  3  Kelly,  No  one,  it  seems  to  me,  can  read' that 
ease,  without  seeing  that,  upon  theirewn  principle,  this  Court  could 
net  have  given  any  effect  to  that  order,  without  first  determining 
ihtx  tiiere  was  a  settlement,  and  tjuu  it  toas  the  evidence  qfa  settle* 


Called  upon  now  to  Bay  whether   that  order  is  subject  to  re- 
▼iew,  I  say' it  is  not,  because  it  is  only  an  order  passed  by  the 
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pourt  to  consummate  a  settlement  made  by  the  parties.  It  is  the 
act  of  the  parties.  As  I  before  stated,  I  will  not  now  discuss  the 
question  whether  we  decided  right  in  determining  as«  we  did.  As 
I  am  satisfied  with  that  decision,  it  would  be.  a  useless  labor  to  do 
SO  now.  It  is  both  convenient  and  right,  upon  this  occasion,  to 
rest  upon  the  maxim,  stare  decisis  et  non  quieta  mavere,  * 

That  part  of  the  order  which  perpetually  enjoin^  the  execu- 
tion, is  merely  surplusage.  If  there  was  a  settlement  of  the  cause, 
it  disposed  of  all  that  was  in  icontroversy  in  it. 

Let  the  judgment  below  be  affirmed. 


Warner,  J.  dissenting. 

This  is  a  bill  of  review  to  reverse  a  former. decree  of  the  Su-.. 
penor  Cburt,   exercising  jurisdiction  in  Chancery,  under  the 
Statutes  of  this  State,  made  in  a  cause  in  which  Felix  Lewis  was  , 
complainant,  and^  George  Hargraves  and  Williatn  L.  Wynn,  de- 
fendants.    The  object  of  the  bill  now  sought  to  be  reviewed,  was 
to  be  relieved  against  a  judgment  confessed  by  Wynn  to  Har- 
graves, for   about  the  sum  of  ten  thousand  dollars,  the  original 
consideration  of  which  is  alleged  to  have  been  founded  on  a  usu- 
rious contract.     The  main  ground  of  equity  asserted  by  Lewis  in 
his  bill,  and  upon  which  his  title  to  relief  is  prcxlicafed  is,  that  he 
was  the  principal  borrower  of  the  money  from*,  ^argrave8,  and 
that  Wynn  was  his  security  only  therefor,'  and  that  if  Wynn  is 
compelled  to  pay  the  entire  amount  of  the  judgment  to  Hargraves, 
as  such  security t  he,  Lewis,  will  be  compelled  (o  reimburse  Wynn, 
as  his  security,  for  the  whole  amount  of  the  judgment  confessed 
by  Wynn,  as  the   security  of  Lewis,  to  Hargraves ;  therefore 
Lewis  paid  into  the  Clerk's  office,  the  principal  and  lawful  inter- 
est admitted  by  him  to  be  due  Hargraves,  amounting  to  the  sum 
of  six  thousand  five  hundred  dollars,  and  prayed  ti  pelpetual  in- 
junction against  Hargraves,  to  restrain  him-  from   collecting  the  « 
balance  of  his  judgment  so  confessed  by  Wynn,  as  the  secorilgfL 
of  Lewis,  as'before  stated.     The  entire  equity  of ^  Lewis,  icii^ 
bo  perceived,  is  based  on  the  allegation,  that  if  Wynn,  aslus  secsh 
rity,  shall  be  compelled  to  pay  the. full  amount  of  the  juilgment  to 
Hargraves,  that  he,  Lewis,  will  be  compelled  to  refund  to  Wynn 
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the  amount  so  paid.  At  the  first  term  of  the  Court  after  filing 
the  original  bill  of  Lewis  against  Hargraves,  the  Superior  Court, 
being  then  in  session,  passed  the  following  judgment  or  decree  in 
the  cause : 

"Felix  Lewis  j 

vs.  >  BUI  for  ifijunctUm, 

George  Hargraves  and  Wm.  L.  Wynn.  ) 

"  The  Court  having  sustained  the  bill,  and  the  par^y  defendant 
having  accepted  the  money  tendercdy  Ordered^  that  the  said  bill 
be  sustained  and  the  injunction  made  perpetuaV* 

I  have  thus  stated  the  object  of  the  bill,  and  the  judgment  or 
decree  of  the  Court  made  thereon,  as  the  same  appears  of  record, 
which  is  now  sought  to  be  reviewed,  and  set  aside  for  error  appa- 
rent on  tiie  face  of  the  record.  In  the  bill  of  review  there  are 
several  grounds  of  error  alleged  as  being  apparent  on  the  face  of 
the  record  and  decree ;  but  I  shall  only  notice  two  of  them — ^first, 
that  there  is  no  equity  apparent  on  the  face  of  the  original  bill, 
which  would  entitle  Lewis,  the  complainant,  to  any  relief  in  a 
Court  of  Equity.  Second,  that  it  .appears  upon  the  face  of  the 
record,  tliat  the  judgment  or  decree  of  the  Court,  perpetually  en- 
joining the  collection  of  Hargraves'  judgment,  was  made  with- 
out the  intervention  of  a  Jury. 

I  will  first  consider  Lewis'  right  or  title  to  relief,  as  exhibited 
on  the  face  of  the  record;  for  if 'the  record  doe«  not  disclose  any 
right  or  title  in  him,  to  have  had  the  judgment  or  decree  of  the' 
Court  in  his  favor,  perpetually  enjoining  Hargraves*  judgment, 
then  there  is  eiTor  in  law  apparent  on  the  face  of  the  record.  If 
I  nnderstand  the  rule  established  by  a  majority  of  this  Court  in* 
Whitehead  vs.  Peck,  Lewis,  the  complainant  in  the  bill  against 
Hargraves,  had  no  right  or  title  to  maintain,  his  bill  in  a  Court 
of  Equity,  to  have  Hargtaves*  judgment  perpetually  enjoined 
against  Wynn,  who  was  the  security  of  Lewis;  for,  as  I  under* 
stand  the  rule  established  by  the  Court  in  tlmt  case,  if  Wynn,  as 
the  security  of  Lewis,  had  paid  the  usurious  interest  to  Hargraves, 
he  could  not  have  recovered  it  from  Lewis,  for  want  of  privity  in 
ItHc  between  them. 

5>e©  the  judgment  of  the  Court  in  Whitehead  vs.  Peck,  1  KeU 
ly*sRep.UQ. 

If  thetule  established  by  the  majority  of  the  Court  in  White^ 
^^ad  vs.  Peck,  is  to  stand,  and  be  considered  as  binding  authority 
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'  on  the  Court,  then»  according  to  my  understanding  of  it,  as  appli- 
cable to  thp  record  and  decree  now  sought  to  be  reviewed,  it  is 
conclusive  against  tbe  title  of  Lewis  to  the  equitable  relief  whick 
he  obtained,  by  the  decree  of  a  perpetual  injunction  against  the 
collection  of  Hargraves'  judgment  from  Wynn,  as  the  security 
of  Lewis;  and  therefore,  the  bill  of  review  ought  to  be  sustained 
on  that  ground. 

Sitice  the  3doption  of  the  Constitution  of  1798,  there  is  no  le- 
gislative enactment  which  declares,  in  express  terms,  that  Equity 
causes  shall  be  submitted  to,  and  tried  by  a  Jury ;  but  it  is  ex- 
pressly declared  by  the  16th  section  of  the  Judiciary  Act  of  1793, 
and  the  8ih  section  of  the  Judiciary  Act  of  1797,  that  after  an 
Equity  cause  is  set  down  for  hearing,  "the  Superior  Court  shall 
then  submit  the  merits  of  the  suit,  with  the  evidence  thereon, 
and  all  matters  respecting  the  same,  to  a  special  Jury,  who  shall 
give  their  verdict  on  the  same."  Watk.  Dig,  480,  632.  By  tbe 
5th  section  of  the  4th  article  of  *  the  Constitution  of  1798,  it  is  de- 
clared, "  trial  by  Jury,  as  heretofore  used  in  this  State,  shall  remaio 
inviolate."  •  Prince^  912.  It  is  true  that  the  Judiciary  Acts  of 
1792  and  1797  were  both  repealed  by  the  Judiciary  Act  of  1799; 
but  the  former  Acts  are  cited,  for  the  purpose  of  showing  in  ivbat 
manxier  trial  by  Jury-  was  used  in  this  State,  at  the  time  of  the 
adoption  of  the  Constitution  in  1798.     By  reference  to  the  Acts« 

'  of  1792  and  1797,  it  ^ill  readily  be  perceived  that  Equity  causes 
were  required  to  be  subniitted  tp,  and  tried  by  a:  special  Jury. 
Before,  and  at  the  time  of  the  adoption  of  the  Constitution  of 
1798,  trial  by  Jury  in  Equity  causes  was  used  in  this  State^  and 
*the  Constitution  expressly  declares,  that  *'ti*ial.by.  Jury,  as  hereto- 
fort  used  in  this  State, -shall  remain  inviolate."  The -right  of  the 
citizen  ^hen,  to  have  his  cause,  pending  on  the  Equity  side  of  the 
Superior  Court,' submitted  to  a  special  Jury  before  a  final  decree 
is  made  against  him,  is  expressly  secured  by  the  Constituticm,  of 
which  right,  neither  the  Legislature  nor  the  Courts  have  the  law- 

.    ful  authority  tp  deprive  him,  wixhout  a  reckless  violation  of  the 
^th  section  of  the  4th  article  of  that  Constitution 

It  appears  upon  the  face  of  the  record  and  decree  sought  to  W 
reviewed  and  reversed,  that  &^nal  decree  of  the  Superior  Court 
has  been  made,  perpetually  enjoining  Har graves,  the  coni|>lainant 
in  the  bill  of  review,  from  collecting  his  judgment  frottt  Wynn, 
without  the  intervention  of  a  Jury«'   I  repeat,  it  is  apparent  oa 
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the  face  of  the  record  sought  to  be  reviewed,  that  Hargraves  haa 
been  deprived,  cut  off,  and  perpetually  enjoined  from  the  exer- 
ciso  of  his  legal  right  to  collect  his  judgment,  by  the  final  decree 
of  the  Superior  Court,  exercising  Equity  jurisdiction,  without 
having  the  benefit  of  the  trial  by  Jury,  heretofore  used  in  this  State, 
as  secured  to  him  by  the  Constitution ;  consequently,  there  is  er- 
ror in  law  apparent  on  the  face  of  the  deaee.  The  parties  to  this 
record  have  been  before  this  Court  on  two  former  occasions. 
The  ca.se  first  made  its  appearance  at  Americus,  at  the  July 
Term,  1847,  and  the  action  of  the  Court  thereon  will  be  found 
reported  in  3  KeUy^  162.  .  The  only  question  made  by  the  record 
in  that  case,  for  th^  judgment  of  this  Court  was,  whether  the 
Court  lielow  had  erred  in  ruling,  that  the  decree  now  sought  to 
be  reviewed  and  reversed,  finally  disposed  of  the  hill  filed  by 
Lewis  against  Hargraves  and  Wynn.  The  Court  below  had 
ruled,  that  the  bill  was  finally  disposed  of;  that  the  cause  was  at 
an  end.  by  the  judgment,  or  decree  of  the  Superior  Court  there- 
on, as  stated  in  the  record;  ari4  this  Court  affirmed  the  judgment 
of  the  Court  below  In  that  case.  -  In  that  judgment  I  concurred, 
holding  with  my  brethren,  that  the  order  of  the  Supcriox  Court, 
exercising  jurisdiction  in  Equity,  granting  a  perpetual  injunction 
in  the  cause,  was  b, final  disposition  of  it;  and  that,  I  repeat,  was 
theoiii^  question  niade  by  the  record  in  that  case,  for  the  judg- 
ment of  this  Court. '  There  stood  the  recoil  of  the  Superior 
Court,  haying  jurisdiction  of  the  subject-matter,  on  the  face  of 
which  was  a  prayer  for  a  perpetual  injunction  against  Hargraves ;  - 
and  there  stood  the  order  or  decree  of  that  Court  granting  the 
prayer  of  the  bill,  and  makhig  the  injunction  perpetual.  Would  . 
it  have  been  competent  to  have  set  aside  the  judgment  or  decree 
of  the  Superior  Court,  so  appearing  on  the  face  of  its  records,  on 
motion,  or  in  any  other  collateral  manner  ?  •  Certainly  not ;  and 
whatever  reasons  may  have  been  given  for  the  judgment  of  the 
Court  in  that  case,  the  judgment  itself  was  right,  both  upon 
principle  and  authority.  If  a  decree,  made.by  a  Court  of  Equi- 
ty^ haa  been  signed  and  enrolled,  so  that  the  cause  cannot  be  re- 
i»eard,  and  a  paity  seeks  to  reverse  the  decree,  the  remedy  is  by 
bill  of  review.  3  DanVs  Ch,  Pr.  1726.  2  Haddock's  'Ch,  Pr. 
536.  It  is  the  practice  in  the  English  Court  of  Chancery,  to  em- 
body the  substance  of  the  bill,  pleadijigs,  and.  answer  in  the  de- 
cree ;  but  ip  the  Courts  of  the  United  States,  the  decree  usually 
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contains  a  mere  reference  to  the  antecedent  proceedings,  without 
embodying  them ;  but  for  -the  pnrpose  of  examining  all  errors  nf 
law,  the  bill,  answers,  and  other  proceedings  are,  in  our  practice, 
as  much  a  part  of  the  record  before  the  Court,  as  the  decree 
itself.  Story's  Eq.  PL  324,  §i07.  Whiting  vs.  Ute  Bank  of  the 
United  States,  13  Peters"  Rep,  13. 

When  this  cause  was  before  this  Court  in  1847,  the  judgment 
of  the  Court  was,  that  there  had  been  a  final  disposition  of  it,  as^. 
appeared  from  the  records  of  the  Superior  Cpurt;  and  when  it 
Was  befoi*e  this  Court  again  during  the  present  year  at  Talbotton^ 
this  Court  recognized  the  judgment  t)f  the  Superior  Court,  mak- 
ing the  injunction  against  Hargraves  perpetual,  as  a  Jinal  decree 
in  the  cause  which  is  now  sought  to  be  reviewed.     See  Hargraves 
vs,  Lewis,  6  Ga.  Rep.  207.     The  bill  originally  filed  by  Lewis 
against  Hargraves  and  Wynn,  was  finally  disposed  of  by  the  de- 
cree of  the  Superior  Court,  wliich  perpetually  enjoined  Har- 
graves from  collecting  the  thyty-five  hundred  dollars,  the  balance 
due  on  his  judgment,  as  appears  from  the  records  of  the  Superior 
Court.     The  complainant,  (Hargraves,)  whose  rights  are  jpreju- 
diced  by  that  decree,  now  brings  his  bill  of  review  to  reverse  it, 
for  error  in  law,  apparent  on  its  face.     There  stands  the  decree 
on  the  records  of  the  Superior  Court,  duly  enrolled  according  to 
our  practice,  which  perpetually  restrains  Hargraves  from  the  ex- 
ercise and  enjoyment  of  his  legal  rights,  acquiredby  his  jadgrocDt 
against  Wynu.     That  judgment, c^xynothe  set  aside  on  motion  or 
impeached  collaterally,    I  am   satisfied,  for  the  reasons  already 
given,  that  there  is  error  in  latv,  apparent  on  the  face  of  that  re- 
cord and  decree,  and  that  the  complainant  has  pursued  the  prop- 
er, and,  in  ray  judgment,  the  only  legitimate  remedy  to  reverse  it, 
by  exhibiting  his  bill  of  review.     It  has  been  insisted  that  the  de- 
cree now  soCight  to  be  reviewed,  was  founded  on  a  voluntary  set- 
tlement between  Lewis  and  Hargraves,  and  the  reasons  given  by 
the  Judge  who  delivered  the  judgment  of  this  Court  in  Hargraves 
vs,  Lewis,  {Z  Kelly,  169,)  is  relied  on.     Perhaps  it  would  be  a 
sufficient  answer  to  this  argument  to  say,  that  the  question  of  ^e^- 
tlement  was  not  made  by  the  record  in  that  case.     As  I  have  be«^ 
fore  stated,  the  question,  and  the  only  question  made  for  the  judg- 
xnent  of  this  Court  in  that  case  was,  whether  the  case  beiweexx 
Lewis  and  Hargraves  and  Wynn,  had  heen JinaUy  disused  of  hy 
the  judgment  or  decree  of  the  Superior  Court,  as  exhibited  iri 
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the  record.  What  was  the  matter  in  dispute  between  the  parties 
to  be  settled?  It  was  the  balance  due  on  Hargraves*  judgment, 
over  and  above  the  sum  of  six  thousand  five  hundred  dollars, 
which  Lewis  admitted  to  be  due,  and  vvliich  he  deposited  in  the 
Clerk's  office.  There  was  no  controversy/  between  the  parties  as 
to  the  principal  and  lawful  interest  ifo  be  settled,  Lewis  paid  that 
into  the  Clerk's  office  as  being  lawfully  and  justly  due  Hargraves, 
80  as  to  enable  him  to  obtain  relief  against  the  balance  of  the 
judgment,  which  was  the  only  matter  in  controversy  between 
them.  The  entire  record  is  deathly  silent  as  to  any  settleincnt  of 
the  Qidy  matter  which  was  in  controversy  between  the  parties, 
and  which 'the  decree  of  the  CoMvlpcrjictually  enjoin.s^ 

It  is  true,  the  Judge  who  wrote  out  thejudgmentof  this  Court 
in  Hargraves  vs.  LewiSt  in  attempting  to  account  for  the  very  ex- 
traordinary decree  of  the  Court  as  it  appeared  on  the  record, 
does  say,  it  was  competent  for  the  parties  to  settle  the  cage  out  of 
Court,  and  that  such  an  agreement  seems  to  be  shadowed  forth  in 
the  order.  That  it  was  entirely  competent  for  the  parties  to  have 
setded  the  case  out  of  Court,  I  do  not  doubt,  but  my  objection  is, 
that  there  is  no  evidence  of  any  sttch  settlement  in  the  record  of  that 
case.  The  question  of  settlement  was  not  presented  by  the  record 
for  the  judgment  of  the  Court.  The  settlement  of  a  case  is  the 
act  of  the  parties — a  judgment  or  decree  of  the  Court  is  the  sen- 
tence of  the  law,  and  is  binding  upon  parties  and  piivies  until  re- 
Tcrsed.  What  money  was  it  that  Hargraves  accepted,  from  which 
a  te/fZmifx^  is  to'be  inferred,  of  the  balance  of  the  judgment  which 
was  perpetually  enjoined]  Most  cleatly  the  money  tendered  by 
Lewis,  and  about  which  there  was  no  dispute.  The  decree  of 
the  Court  is  in  the  following  words — after  reciting  the  parties : 
•*  The  Court  having  sustained  the  biH,  and  the  parly  defendant 
having  accepted  the  m/mey  tendered.  Ordered,  that  Baid  bill  be 
sustained,  and  the  injunction  made  perpetual." 

The  argument  amounts  to  this :  that ,  inasmuch  as  Hargraves 
accepted  the  principal  and  lawful  interest,  admitted  by  Lewis  to 
be  justly  due  when  tendered,  and  about  which  there  was  no  dispute, 
ihetlefqre  such  acceptance  Rhall  operate  as  a  settle?nent  of  the  bal- 
ance due  on  the  judgment,  and  Hargraves  shall  be  perpetually  en- 
joined froitj  collecting  such  balance.  In  Byrd  rs,  Odam,  (9  Ala. 
Rep.  75.5,)  it  was  held,  that  where  a  complainant  brings  money 
into  Court,  insisting  it  is  all  that  is  due  to  the  defendant,  and  the 
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Court  makes  an  order  that  it  be  paid  to  the  latter,  such  defendant 
will  not  be  estoppedt  hecause  he  received  the  money  so  offerei^  from 
showing  that  a  larger  amount  is  due  to  him  from  such  complainant 
The  Supreme  Court  of  AlsCbama  have  undoubtedly  established 
the  true  and  proper  rule.  That  Court  would  not  hold  Hargraves 
had  made  9.  final  settlement  of  the  entire  judgment  of  ten  thousand 
dollars,  simply  because  he  accepted  the  sum  of  six  thousand  five 
hundred,  admitted  by  the  complainant  to  be  due  on  the  judgment, 
and  tendered  to  him  in  payment,  as  b. prerequisite  to  enable  bim  to 
obtain  relief  against  the  balance  of  the  judgment*  That  Court 
would  hold,  that  the  acceptance  of  the  money  admitted*  to  1^  due 
and  tendered,  would  be  no  evidence  of  a  settlement  of  the  Balance 
of  the  judgment,  and  why  should  it  ?  The  acceptance  of  the 
money  tendered  by  the  complainant  on-  the  part  of  Hargraves,  is 
evidence  of  the  payment  of  the  judgment,  ^«>  tanto,  and  nothing 
more.  How  &  final  settlement  of  the  balance  of  the  judgment  can 
be  legally  inferred  from  such  acceptance,  so'  as  to  authorize  the 
Court  to  perpetually  enjoin  its  collection  by  Hargraves,  I  mast 
confess  is  quite  beyond  my  power  of  comprehension.  The  com- 
plainant in  the  bill  of  review  is  entitled,  in.  my  judgment,  to  haiFe 
the  decree  perpetually  enjoining  the  collection  of  his  judgment 
reviewed  and  reversed,  ^nd  I  will  not  look  beyond  the  case  made 
.  by  the  record  before  me  as  to  what  may  be  the  rights  and  equities 
of  the  respective  parties  when  the  decree  shall  be  opened.  It  is 
sufficient  for  me  to  sustain  the  bill  of  review  to  know,  that  there 
is  error  in  law,  apparent  on  the  face  of  the  dbcree  sought  to  be 
reviewed  and  reversed,  and  I  am,  therefore,  of  the  opinion  that  tbe 
judgment  of  the  Court  below,  dismissing  the  complainant's  billif 
review,  should  be  reversed. 
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No.  26. — The  Mayor,  &c.  op  Columbus,  plaintiffs  in  error,  vs. 

Richard  R.  Goetcuius,  defendant. 

[1.3  The  citizens  of  an  incorporated  City,  who  are  liable  to  be  taxed  for  the 
payment  of  the  verdict,  ar^  incompetent  to  sit  a«  special  jurors  on  the  trial  of 
a  cause  in  which  the  City  Council  are  defendants. 

f2.]  Where  the  Court  charges  the  law  correctly  to  the  Jury,  although  prelkced 
by  some  preliminary  remarks,  not  affecting  the  merits  of  the  controversy  be- 
tween the  parties,  a  new  trial  will  not  be  granted* 

13.]  Itia  competent  for  a  Juror  whose  verdict  is  impeached,  on  the  ground  of 
a  previously  expressed  opinion  against  one  of  the  parties,  by  the  aflidavit  of 
a  third  person  as  to  declarations  made  by  the  Juror  previous  to  the  trial,  to 
support  his  verdict  by  an  affidavit  denying  such  declarations,  or  in  explana^ 
tion  thereof;  and  when  the  declarations,  so  imputed  to  the  Juror,  are  de» 
.nied,  or  satisfactorily  explained,  a  new  trial  will  not  be  granted. 

Trover,  in  Muscrtgeo  Superior  Court.  Tried  before  Judge 
Alexander,  May  Term,  1849. 

Richard  R.  Goetchius  commenced  an  action  of  trover,  with  a 
count  in  case,  against  the  City  Council  of  Columbus,  for  the  value 
of  a  negro  man,  Crawford.  On  the  trial,  at  May  Term,  1849,  the 
plaintiff  objected  to  certain  persons  on  the  Grand  J  ury  list  serving 
as  Jorors,  on  the  ground  that  they  were  citizens  of  the  City  of 
Columbus.  The  Court  ruled  them  incompetent,  and  defendants 
below  excepted. 

Defendants'  counsel  suggested  that  there  were  other  persons 
on  the  Jury  who  were  also  citizens  of  Columbus.  The  plaintiff 
waived  any  objection  to  them.  The  Court  amiounccd  to  the  de- 
fendants, that  they  might  challenge  for  that  cause  if  they  thought 
proper  so  to  do.  Which  the  defendants  declining  to  do,  the  Court 
redised  to  discharge  them.    To  which  ruling  defendants  excepted. 

The  evidence  disclosed  upon  the  trial,  that  in  1843  the  small 
pox  broke  out  in  the  white  family  of  Dr.  Chipley,  the  City  Physi- 
cian of  Columbus.  The  City  authorities  placed  a  guard  around 
the  lot,  and  would  permit  no  one  to  enter  or  come  out.  Craw- 
fbrd^  a  negro  man,  mechanic,  the  property  of  Goetchius,  had  a 
wife  on  the  lot,  and  being  there  was  retained  by  the  guard.  Some 
twenty  days  thereafter,  Crawford  was  attacked  with  confluent 
small  pox^  while  on  the  lot,  and  there  died.     During  his  sickness 
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lie  was  in  a  small  house,  sixteen  by  t\Venty  feet,  with  one  door 
and  one  window,  but  no  chimney.  Th6  witness  saw  tyo  one  pay- 
ing any  attention  to  Crawford.  Dr.  Qosv^ell  testified  that  he  noti- 
fied the  City  Physician  that  the  house  was  too  small,  and  not  well 
ventilated.  The  negro  was  lying  on  blankets,  and  the  pustules 
breaking,  the  oozing  matter  caused  the  hair  or  nap  of  the  blanket 
to  adhere  to  the  flesh,  and  thus  the  negro  became  one  mass  of 
filth  and  coiTUption.  Dr.  B.  testiiied,  that  nineteen  out  of  twenty 
die  with  confluent  small  pox  where  tliey  have  not  been  vaccinat- 
ed. There  are  twenty  chances  to  one  that  the  negro,  if  vaccinat- 
ed, would  have  recovered.  The  general  average  for  the  breaking 
out  of  this  disease  is  from  twelve"  to  fourteen  days.  It  was  in  ev- 
idence that  the  boy  had  been  at  large  before  he  had  recovered 
from  the  disease.  It  *was  also  proven  that  Dr.  Chipley  himself 
had  an  attack  of  varioloid  about  the  same  time;  tliat  Crawford  was 
treated  in  the  same  way  with  other  negroes  belonging  to  Dr.  C. 
and  attacked  with  the  disease. 

The  testimony  of  Jacob  G.  Moses,  the  Mayor  of  the.  City  for 
the  year  1843,  taken  by  commission,  was  offered  in  evidence  by 
the  plaintiff  Defendants'  counsel  objected  to  the  following: 
*♦  And  in  regard  to  the  pJaintiflPs  calk  upon  the  witness  relative  to 
Crawford,  witness  recollects  distinctly  that  nothing  on  the  subject 
would  have  been  listened  to-  except  through  the.  action  of  the  de- 
fendants." 
(  The  Couit  overruled  the  objection,  and  defendants  excepted. 

In  charging  the  Jury  the  Court  remarked,  "  That  the  case  ihey 
were  called  upon  to  decide  was  of  five  years  standing  in  the 
Couit ;  that  there  had  been  two  mistrials  in  the  case,  attributable 
in  the  opinion  of  counsel,  as  the  Court  supposed,  to  the  fact  that 
citizens  of  Columbus  composed  in  part  the  Jaries  which  tried 
the  cause ;  that  upon  objections  to  such  Jurymen,  the  Court  had 
required  them  to  be  impannelled  from  non-residents  of  the  City, 
having  no  interest  in'  the  ii^sue  between  the  parties.  The  Court 
trusted,  that  under  the  evidence  submitted,  and  the  instructioils 
of  the  Court  as  to  the  law  involved,  they  would  be  enabled  to 
make  a  verdict  satisfactory  to  the  parties,  and  so  relieve  the  bufia* 
ness  of  the  Couit  of  this  old  and  troublesome  m&tter  of  litiga- 
tion." 

I 

To  this  J)art  of  the  charge  defendants.  e?ccepted.  •        ' 

The  JU17  found  a  verdict  for  the  plaintiff;  whereupon  defend- 
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ants  moved  a  new  trial,  on  the  ground  of  the  decisions  complain- 
ed off  and  before  set  out,  and  tlie  further  ground,  that  James  C. 
Cook,  one  of  the  Jurymen,  had  formed  and  expressed  an  opinion 
in  favor  of  the  plaintiff  previous  to  the  trial,  which  was  unknown 
to  defendants'  attorneys. 

In  support  of  this  ground,  defendant^  introduced  the  affidavit 
of  one  Andrew  P.  Junes,  who  swore,  that  on  the  morning  before 
the  trial,  in  a  conversation  with  Co<ik,  he  remarked  '^that  the  City 
Council  ought  to  have  removed  Crawford  away  from  Dr.  Chip- 
ley's  when  he  was  first  found  there ;  that  it  was  a  long  time  be- 
fore Crawford  took  the  small  pox,  and  if  he  had  been  removed 
at  once,  he  would,  in  all  probability,  not  have  taken  it  at  all." 

Plaintiff,  on  the  hearing,  produced  the  affidavit  of  Cook,  the 
Juryman,  who  swore,  that  the  remark  he  made  to  Jones  was  a 
casual  one,  founded  upon  rumor,  and  to  the  effect,  "  that  if  the 
Council  thought  the  negro  would  spread  the  small  pox,  they 
ought  to  have  put  him  off  in  the  hospital ;''  that  ho  had  forgotten 
the  conversation  until  recalled  by  the  affidavit  of  Jones,  and  that 
in  making  up  his  verdict  he  was  governed  solely  and  exclusively 
by  the  evidence  under  the  charge  of  the  Court. 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel  for 
defendants  excepted. 

And  upon  these  several  exceptions  error  was  assigned. 

Jas.  Johnson,  for  plaintiffs  in  error,  cited —    . 

Greefdeaf,  197.  7  J.  Jl  Marshall,  41C.  2  McCard,  157.  3 
Kelly,  261.     1  lb.  235,  486.     9  Cow.  674.     5  Ga.  Rep.  112. 

H.  £.  Benning,  for  defendant  in  error,  cited — 

5  Ga.  Rep.  141,  443.  3  Bl.  Com.  363.  Graliam  on  New  Tri- 
aU,  341,  '6,  405,  '8.     1  Kdhjy  381. 

By  the  Court — Warner,  J.  delivering  the  opinion. 

TKe  first  ground  of  error .  assigned  to  the  judgment  of  the 
Court  Below  is,  in  sustaining  the  plaintifTs  objection  to  the  citi- 
zens of  Columbus  being  competent  Jurors  for  the  trial  of  the 
cause,  inasmuch  as  they  were  liable  to  be  taxed  for  the  paynient 
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of  the  verdict  which  might  be  recovered  against  the  defendants 
in  the  Court  below. 

[1.]  The  Court  did  not  err  in  its  judgment  in  sustaining  the  ob* 
jection  to  the  Jurors  who  resided  within  the  corporate  limits  of 
die  City.  Jurors  may  be  challenged,  propter  affectum,  for  suspi* 
«ion-  of  bias  or  partiality.  This  may  be  either  a  principal  chal- 
lenge, or  to  the  favor.  A  principal  challenge  is  such,  where  the 
cause  assigned  carries  with  it  prima  facie  evident  marks  of  sus- 
picion, either  of  malice  or  favor,  as  that  a  Juror  is  of  kin  tQ 
either  party  within  the  ninth  degree ;  that  he  has  been  arbitrator 
on  either  side ;  that  he  has  an  interest  in  the  cause ;  that  there  i9 
an  action  depending  betweicn  Jiim  and  the  party ;  that  he  has  ta- 
ken money  for  his  verdict ;  that  he  has  formerly  been  a  Juror  in 
the  same  cause ;  that  he  is  the  party's  master,  servant,  counsellor, 
steward  or  attorney,  or  of  the  same  society  or  corporation  with 
him — ^all  these  are  principal  causes  of  challenge  which,  if  true, 
cannot  be  overruled,  for  Jurors  must  be  omni  exQep'tione  majorct* 
3  BL  Com.  363.  Where  a  qui  fam  action'  for  usury  was  brought 
under  a  Statute,  which  provided  one  moiety  of  the  sum  recover- 
ed should  go  to  the  party  prosecuting  the  action,  and  the  other 
moiety  to  the  poor  of  the  town  where  the  offence  of  usury  was 
committed,  it  was  held,  that  the  Jurors  who  were  inhabitants  of 
the  town  where  the  usurious  sum  of  money  was  received,  were 
not  competent  Jurors  to  sit  on  the  trial  of  the  cause.  Wbod^s, 
Stoddard^  2  John,  Rep,  194.  In  that  case,  the  inhabitants  of  the 
town  were  interested  for  the  plaintiff  to  recover,  for  the  benefit  of 
the  poor  ot  the  town,  whom  they  were  compelled  to  support  by  tax- 
ation, and  the  effect  of  the  recovery  for  the  benefit  of  the  poor  of 
the  town  would  relieve  the  inhabitants  from  the  payment  of  taxes 
to  the  extent  of  such  recovery.  In  this  case,  the  citizens  of  the 
City  of  Columbus  would  be  liable  to  be  taxed  for  the  paynoent  of 
the  verdict  which  might  be  recovered  from  the  defendants,  and, 
therefore,  were  not  wholly  disinterested,  Hesketh  vs.  Braddock, 
3  Burrow's  Rep,  1847.  The  plaintiff  beloSv  did  not  challenge  all 
the  Jurors  who  were  citizens  of  Cplumbus ;  whereupon,  the  de- 
fendants insisted  the  plaintiff  should  challengo  all  tlie  citizens  tf 
Columbus  who  were  on  the  Grand  Jury  list,  which  the  p]|&tiff 
<ieclined  doing.  The  Court  announced  to  the  defendaTO»  that 
they  might  challenge  the  Jurors  for  the  same  cause  as(the  plain- 
tiff had  done,  which  the  defendants  declined  doing;  and,  as  neither 
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party  challenged  the  remaining  Jurors  who  were  inhabitants  of 
the  City,  the  Court  refused  to  discharge  them ;  whereupon  the 
defendants  excepted.  There  is  no  foundation  for  this  objection. 
It  was  the  privilege  of  the  plaintiff  to  challenge  the  Jurors  who 
were  inhabitants  of  the  City,  or  not,  and  if  he  thought  proper  to 
teaive  his  right  of  challenge,  the  defendants  had  no  right  to  com- 
plain—-certainly  not  after  the  Court  gave  to  them  the  right  to 
challenge  the  remaining  Jurors  for  the  same  cause  as  the  plaintiff 
had  done,  and  they  declined  to  exercise  it. 

The  testimony  of  Moses,  the  former  Mayor  of  the  City,  was  of- 
fered by  the  plaintiff  for  the  purpose  of  showing  that  the  negro 
Crawford,  was  confined  by  the  order  of  the  defendants.  The 
witness  stated  that  "  in  regard  to  the  plaintiff's  calls  upon  him 
relative  to  Crawford,  he  recollects  distinctly,  that  nothing  on  the 
subject  would  have  been  listened  to,  except  through  the  action  of 
the  defendants."  To  the  admission  o£  this  part  of  the  testimony 
of  the  witness,  the  defendants  excepted.  To  enable  the  plaintiff 
to  recover,  it  was  necessary  for  him  to  show  that  the  slave,  Craw- 
ford, was  confined  by  the  orders  of  the  defendants,  and  the  testi- 
mony of  Moses,  who  was  Mayor  of  the  City  at  that  time,  and 
which-is  excepted  to,  when  taken  in  connexion  w^ith  the  other  part 
of  his  answers,  as  appear  on  the  record,  manifestly  conduces  to 
prove  the  fact  of  the  detention  of  the  negro  by  the  defendantSr 
and  was  properly  admitted  by  the  Court  below. 

[2,]  With  regard  to  the  preliminary  remarks  of  the  Court  to 
the  Jury,  as  contained  in  the  record,  we  cannot  say  there  existed 
any  necessity  for  the  Court  to  have  made  them,  so  far  as  concern* 
ed  the  merits  of  the  controversy  between  the  parties  ;  yet,  we  find 
no  error  in  law,  in  the  charge  of  the  Court,  which  would  au- 
thorize the  interference  of  this  Court.  After  the  Jury  found  a 
verdict  for  the  plaintiff,  the  defendants  moved  the  Court  below 
for  a  new  trial,  which  being  refused,  the  defendants  excepted^ 

[3.]  The  motion  for  a  new  trial  was  based  on  the  grounds 
which  hare  already  been  considered,  as  well  as  the  additional 
ground,  that  Cook,  one  of  the  Jurymen,  hadforined  and  express' 
ed  an  opinion  in  favor  of  the  plaintiff  previous  to  the  trial,  which 
was  Unknown  to  the  defendants  or  their  atto^-ncys. 

This  motion  is  supported  by  the  affidavit  of  Jones,  which  does 
not  establish  any  settled  opinion  entertained  or  expressed  by 
the  Juror  against  the  defendants,  but  all  improper  inferences 


144  SUPREME  COURT  ©F  GEORGIA. 


Cox  VK.  Sullivan. 


which  might  posaibly  be  drawu  against  the  verdict  from  the  state- 
ment of  Jones,  are.  fully  rebutted  and  explained  by  the  afHdarit 
of  the  Juror  himself  in  support  of  the  verdict.  Ramadge  t$, 
Rffam,  23  Eng.  Coin,  haw  Rep.  296.*  We  find  no  error  in  this 
record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  26. — James  Cox,  plaintiff  in   error,  vs,  Tuomas  C.  Sulli- 

VAN,  defendant  in  error. 

[1.]  S,  on  attorney,  gave  a  receipt  for  a  note  to  collect,  to  tl,  in  which  the  note 
48  described,  but  omitting  the  fact  that  it  was  indorsed  by  one  R.  Hdd,  that 
in  an  action  by  C  against  S,  for  damages,  it  was  competent  for  G  to  piove 
by  parol,  the  fact  of  the  indorsement. 

[3.]  An  attorney  is  bound  to  the  highest  honor  and  integrity — to  the  utmost 
good  faith ;  yet,  if  in  the  exercise  of  a  diligence  beyond  the  powers  and 
obligations  of  his  trusty  he  realises  a  fund  upon  a  judgment  in  his  own  favor, 
out  of  his  client's  debtor,  he  is  not  bound  to  a{>ply  it  to  his  client's  claim. 

[3.]  An  attotmey  is  bound  to  reatonahle  skill  and  diligence,  and  is  liable  for 
oidinary  neglect ;  and  the  skill  required  has  reference  to  the  character  of 
the  business  which  he  undertakes  to  do; 

[4.]  The  damages  to  w^ich  he  is  liable  do  not,  necessarily,  extend  to  the 
'  whole  .amount  of  the  debt  which  he  assumes  to' collect,  but  only  to  the  loss 
which  his  client  has  actually  sustained. 

£5.]  The  client  is  not  bound  to  any  diligence,  unless  stipulated  for,  in  a  con- 
tract. 

.  Assumpsit,  &c.  in   Sumter   Superior   Court.-    Tried  before 
Judge  Warren,  May  Term,  1849. « 

This  was  an  action  against  Thomas  C.  Sullivan,  an  attorney  at 
law,  purviving  paitner  of  Sullivan  and  Fraser,  for  misconduct,  ilT 
failing  to  collect  the  amount  of  a  note  placed  in  the  hands  of  the 
firm  for  collection. 


^  Monroe  v$.  The  SUUe,  5  Gtf.  jR<y.  85.— [l^ep.] 


r 
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Ou  the  trial  the  following  receipt  was  given  in  evidence : 

•*On  or  before  the  first  day  of  January  next,  we  or  either  of 
\kSf  promise  to  pay  John  Rawls,  or  bearer,  two  hundred  and  thir- 
ty-five dollars,  with  interest  from  date,  for  value  received. 

May  11,  1839.  (Signed)         Dempsey  J.  Justice, 

Levi  Justice. 

Received  from  James  Cox  the  original  note  of  which  the  above 
is  a  copy,  for  collection.         (Signed)     Sullivan  &  Fraser, 

April  3, 1842.  Atto's  at  Law." 

It  was  in  evidence  that  suit  was  brought  against  the  makers,  to 
the  May  Term,  1842,  of  Sumter  Superior  Court.  The  note 
was  placed  in  the  declaration,  it  was  supposed  by  both  parties. 
These  papers,  with  others,  were  afterwards  extracted  from  the 
Clerk's  office  and  burned  up.  Judgment  was  never  obtained,  nor 
copies  of  the  papers  established.  Levi  Justice  ran  away  late  in 
the  fall  of  1842,  carrying  away  18  negroes.  It  was  in  evidence 
that  defendant,  Sullivan,  had  collected  fifty  dollars,  on  a  ^.  yii. 
obtained  since  1842,  in  his  own  favor,  against  Dempsey  J.  Jus- 
tice,.by  sale  of  a  lot  of  land  in  Bibb  County  ;  and  also  $125  by 
sale  of  land  in  Cobb  County,  by  giving  half  the  amount  to  the 
agent  through  whom  the  collection  was  made.  Plaintiff's  coun* 
ael  then  offered  to  prove,  that  when  the  note  was  received  for  col- 
lection, it  had  the  indorsement  of  John  Rawls,  who  resided  in 
Pulaski  County,  and  was  solvent  and  able  to  respond  at  the  time. 
Defendant  objected  to  the  testimony  being  admitted,  which  ob- 
jecttom  was  sustained  by  the  Court,  and  plaintiff  excepted. 

The  Court  charged  the  Jury  that  **if,  by  the  professional  neg- 
lect of  the  defendant,  the  plaintiff  had  been  damaged,  he  was  en- 
titled to  recover  to  the  amount  of  that  damage ;  that  the  defend- 
ant was  not  bdundto  go  out  of  the  County  to  search  for  proper- 
ly— this  was  for  his  client  to  do ;  that  if  defendant  had  a  Ji.  fa, 
against  Dempsey  J.  of  younger  date  than  the  judgment  of  plain 
tiff  would  have  been,  and  by  extraordinary  diligence  and  ex- 
pense, defendant  had  raised  money  on  his  oyfnji.fa,  he  was  not 
boi;nd  to  apply  the  money  thus  made,  to  his  client's  debt." 
^  To  which  charge  plaintiff  excepted ;  and  these  several  dects* 
ions  ar^  alleged  to  be  erroneous. 

■    E,  R.  BaoWN,  for  plaintiff  in  error. 

VOL.  vn,     19 
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B.  Hthh,  for  defendant  in  error. 

By  tJie  Court — Nisbet,  J.  delivering  the  opinion. 

[1.]  We  believe  that  the  Circuit  Judge  erred  in  repelling  parol 
evidence  of  the  fact,  that  the  note  receipted  for  by  the  defendant 
was  indorsed   by  John  Rawls.     The   receipt  describes  a  note 
made  by  Denipscy  J.  Justice  and  Levi  Justice.     The  action  was 
brought  to  charge  the  defendant  for  professional  negligence*  in 
damages.     On  the  trial  the   plaintiff  offered  to  prove   by  parol, 
that  the  note  Mras  indorsed  V)y  John  RawJst  in   order  to  lay  the 
ground-work  for  proving  negligence,  in  nf)t  suing  him.     The  ob- 
jection made  here  to  the  evidence  is,  that  the  receipt  for  the  note 
is  in  the  nature  of  a  written  contract,  which  cannot  be  varied,  con- 
tradicted, or  added  to,  by  parol.     We  do  not  think  that  the  rule 
as  to  parol  evidence  to  vary,  add  to,  or  contradict  a  written  agree- 
ment, applies  to  this  case.     There  can  be  no  doubt  but  that  an 
attorney  may  stipulate  in  writing  with  his  client  as  to  the  extent 
and  terms  of  his  obligations,  and  when  that  is  done,  the  parties 
will  l>e  bound  by  it  as  the  highest  evidence  (adopted  by  them)  of 
what  their  contract  is.     The  panics  have  not  done  that  in  this 
case.     There  is  no  agreement,  in  writing,  as  to  the  extent  of  the 
obligations  assumed  by  the  defendant.     There  is  no  limitation  of 
those  obligations  as  they  exist  by  the  general  law.     The  receipt 
proves  the  bailment — ^the  delivery  of  tlie  note  for  collection — and 
no  more.     The  plaintiff's  right  of  action  grows  out  of  the  relation 
which  the  law  has  established  between  client  and  attorney.     Ac- 
cording to  tho  law  regulating  that  relation,  it  is  the  duty  of  an  at- 
torney to  collect  a  note,  if  necessary,  out  of  an  indorser  as  well 
as  the  maker  or  makers.     And  where  the  receipt  of  the  note  id 
establish^,  and  there  is  no  contract  to  limit  the  attorney's  duties, 
the  extent  of  his  duties  is  to  be  ascertained  by  the  facts  of  tho 
case,  and  the  law  of  this  species  of  bailment  applicable  thereto. 
I  state  the  iiile  generally  to  be,  that  when  a  note  is  taken  by  an 
attorney  for  collection,  and  is  indorsed,  in  the  absence  of  any  8tip> 
ulation  to  the  contrary,  it  is  his  duty  to  use  tho  same  dijjgence 
and  skill  to  collect  out  of  the  indorser  or  any  other  part^  legally 
liable  on  it,  which  is  necessu'y  to  collect  out  of  the  malffers.     Stilh 
not  true  that,  in  all  cqses,  he  is  bound  to  collect  o^t  of  all  the 
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parties  on  the  paper.  If,  according  to  the  facts  of  the  case,  it  was 
manifestly  the  uoderstanding  of  the  parties,  that  the  iudorser,  or 
any  other  party,  shojald  not  be  pursued,  then  the  attorney  is  not 
bound  if  he  ^ils  to  pursue  that  party.  As,  for  example,  in  case 
of  a  note  taken  here  for  collection,  and  indorsed  by  a  person  resi- 
ding without  the  jurisdiction  of  the  State,  and  too  remote  for  the 
personal  attention  of  the  attorney,  and  in  all  cases  standing  upon 
a  like  footing  of  reason  and  justice.  The  yjic^  of  indorsement 
may  be  proven,  and  whether  the  attorney  bo  bound  to  proceed 
against  the  indorser,  under  all  the  circumstances  of  the  case,  is  to 
be  left  to  the  Court  and  Jury.  If,  however,  there  are  no  facts  or 
circumstances  going  to  show  that  it  was  the  understanding  of  the 
parties,  that  an  indorser  or  any  other  party  should  not  be  pursued, 
then  the  obligation  of  the  attorney  is  perfect  to  pursue,  if  need  be, 
all  the  parties.  The  rule  of  evidence  operates  equally  in  fiivor  of 
both  client  and  attorney,  and  may  be  applied  for  the  benefit  of 
both. 

The  Court  below  did  not  err  in  charging  the  Jury,  that  money 
raised  by  an  attorney  upon  a  judgment  in  his  own  favor,  by  extra- 
ordinary diligence,  ought  not  to  be  applied  by  him  to  the  claim  of 
his  client  in  his  hands  for  collection.  The  facts  were,  that  the  de- 
fendant, having  a  judgment  against  the  debtor  of  his  client,  emr 
ployed  an  agent  at  the  cost  of  one-half  his  debt,  to  subject  pro- 
perty in  one  of  the  remote  Counties  of  the  State,  and  did  subject 
it.  Such  a  contract  he  could  not  make  for  his  client  without  spe- 
cial authority. 

[2.]  He  isAound  to  the  highest  hoTior  and  integrity ^  to  the  ut- 
most good  faith.  As  a  general  rule,  he  will  not  be  permitted  to 
pursue  his  own  interests  when  they  conflict  with  those  of  his  cli- 
ent. By  assuming  the  trust  to  collect,  he  pledges  himself  to  pro- 
tect his  interest  against  all  others,  even  his  own.  Yet,  if  in  the 
exercise  of  a  diligence  beyond  the  powers  and  obligations  of  his 
trust,  be  realizes  a  fund  out  of  the  common  debtor,  we  know  of  no 
rule  of  Law  or  Equity  which  would  compel  him,  at  the  peril  of 
accountability  in  damages,  to  pay  it  to  his  client.  To  appropri- 
ate .money  raised  as  this  was,  is  no  violation  of  professional  hon- 
or. What  facts  will  constitute  professional  faith,  and  fulfil  the 
requirements  of  professional  honor,  it  would  be  in  vain  to  attempt 
to  ascertahi  by  any  general  tests.  Each  case,  in  this  regard,  must 
be  determined  by  its  own  facts.    Clearly,  however,  it  is  the  inter- 
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,  e^8t  of  the  community,  and  also  of  a  profession  distinguished  for 
Its  liberal  views,  its  lofty  honor,  and  its  great  social  and  moral  in- 
fluence, that  the  liability  of  its  members,  upon  the  score  of  good 
faith,  should  be  subject  to  an  exceedingly  stringent  rule. 

[3.]  An  attorney  is  not  bound  to  extraordinary  diligence.  He 
is  bound  to  reoionabh  skill  and  diligence,  and  the  skill  has  refer- 
ence to  the  character  of  the  business  ho  undertakes  todo.  He 
is  liable  for  ordinary  neglect.  In  other  words,  "  He  undertakes 
for  the  employment  of  a  degree  of  skill  ordinarily  adequate  and 
proportioned  to  the  business  he  assumes.  Spondetperitiam  artit* 
Imperitia  culpa  -adnumeratur.  Reasonable 'skill  constitutes  the 
measure  of  his  engagement,  and  he  is  responsible  for  ordinary 
neglect."  2  Greenlf.  Ev.  §144.  Stonj  an  Bailment,  §§431,  432, 
433.  Ruer  vs.  Highly,  i  B,  Sf  A,  202.  Ireson  vs.  Pearman,  3  B. 
Sf  a  799.  Hart  vs.  Frame,  3  Jur.  547.  6  CI.  ^  Fin.  192.  Lan- 
pkiervs.Phipos,S€.^P.A75.  ^  Burrow,  2061.  1  Wheat.  Sdw. 
170.  4  Peters,  172.  2  Watts  ^  Serg.  103.  Riley,  156.  3  Pike, 
15,   15  Mass.  316.     1  Verm\  73. 

[4.]  The  damages  do  not  nccessaiily  extend  to  the  amount  of 
the  debt-lost  by  the  attorney's  negligei^ce,  but  only  to  the  loas  ac- 
tually sustained.  2  Grecnlf.  Ev.  §146.  Dearborn  vs.  Dearborn, 
15  Mass.  316.  Croaker  vs.  Hutchinson,^  Chipm.  117.  Hunting- 
ton  vs.  Rummill,  3  Day,  390.     3  Bibb,  517. 

[5.]  We  think  that  the  Court  erred  in  saying  to  the  Jury,  that 
the  plaintiff — th^  client — is  bound  to  extraordinary  diligence. 
His  diligence,  or  the  want  of  it,  does  not  in  any  way  affect  the  li- 
ability of  his  attorney,  unless  stipulated  for  by  specilil  contract 

Let  the  judgment  be  reversed. 


f 
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No.  27.-^Jame8  M.  Allen%  aseignee,  &c.  .plaintifr  in  error,  t?#. 

Archibald  Matthews,  defendant. 

[1.]  A  jiulgment  quando  binds  all  the  estate  of  the  defendant's  testator  or  in<* 
testate,  except  such  as  was  in  the  hands  of  tlie  representative  at  the  time  of 
tlie  judgment,  or  sach  as  h&il  been  prcviounly  adniiniNtcred  by  him;  and 
third  persons  cannot  take  advantage  of  the /<7^rm  of  the  judgment,  to  screen 
property  in  their  possession  from  liability. 

12.3  Where  a  plaintiff  in'^.  fa.  founded  on  a  judgment  quanda,  levies  on  a 
negro  claimed  by  a  third  person,  proof  that  the  negro  belonged  to  the  intes- 
tate at  his  deatfar,  and  has  never  been  in  the  possession  of  the  administrator, 
nor  controlled  by  him  since  his  appointment,  14  sufficient  to  remove  the 

Levy  and  claim,  in  Talbot  Superior  Court.  Tried  before  Judge 
Ai.EXANDEii,  March  Term,  1849. 

A  judgment  was  rendered  in  the,  Superior  Court  of  Talbot 
County,  in  favor  of  the  plaintiff  in  error,  against  Marion  Bethune, 
administrator  of  Z.  Booth,  deceased,  **  quando  acciderint,**  and 
execution  issued  thereon  on  31st  October,  1845.  On  17lh  July,- 
1846,  this  execution  was  levied  upon  a  negro  boy  named  Abra- 
ham, to  which  negro  slave  a  claim  was  regularly  interposed  by  the 
defendant  in  error. 

Upon  this  claim  issue  was  joined,  and  the  same  came  on  for  tri> 
al  at  the  March  Term,  1849,  of  said  Court. 

The  plaintiff  in  fi.fa,  gave  in  evidence  his  execution,  and  prov- 
ed the  levy ;  and  farther,  that  the  boy,  Abraham,  was  bom  the 
property  of  Zachariah  Booth,  deceased,  in  the  year  1839,  aod 
was  in  his  possessioti  at  his  death  in  March,  1840.  Fr>sses8ion  was 
proven  in  the  claimant  from  sometime  in  1841,  till  the  time  o(the 
levy ;  and  it  was  proven  that  the  negro  boy  had  never  been  in 
the  possession  of  the  administrator  within  the  knowledge  of  the 
witnesses.  Plaintiff  in  Ji^fa,  also  introduced  the  records  of  the 
proceedings  of  the  Court  of  Ordinary  of  Talbot  County,  show- 
ing the  appointment  of  the  administrator  in  NovembetV..l844,  and 
that,  he  had  never  made  any  returns  or  inventory,  and  nothing  to 
show  that  he  had  ever  administered  upon  the  negro  in  dispute. 

The  {{laintiff  closed  his  case,  when  claimant  moved  to  dismiss 
the  levy,  on  the  ground  that  the  plaintiff  had  not  cast  the  onus  pro- 
bandi  on  th^'  claimant,  as  it  appeared  in  the  execution,  that  the 
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plaintiff's  judgment  was  for  goods  aod  chattels,  land  and  tene- 
mentH,  that  should  come  to  the  hands  of  the  administrator  after 
the  judgment,  viz  :  24th  October,  1845  ;  and  the  claimant  having 
possession  of  the  negro  since  1841,  the  law  presumed  that  the 
Yiegro  had  been  administered. 

The  Court  sustained  the  motion,  and  ordered  the  levy  ^dismis- 
sed ;  to  which  decision  plaintiff  excepted. 

B.  Hill,  for  plaintiff  in  error. 

L.  B.  Smith  and  Wellborn,  for  defendant,  cited — 

2  JVinianuon  ExWs,  1425,  '6, 1185, 1414, 1284.  1  Chit.  Gen, 
Prac.  558,  '9.  1  Tidd,  1017.  Jenkins  w.  Plume,  1  SalL  20S. 
Mara  vs.  Quint  0  T.  R.  1.  McDowell  vs.  Bran/ianif  2  Noli  Sc  Mo 
Cord,  572. 


Bff  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

.  The  question  argued  at  bar,  is  not  exactly  that  which  is  made 
by  the  record.  Below  it  wals  insisted  that  the  onus  had  not  been 
removed  by  the  plaintiff  in  execution,  and  a  motion  was  made  and 
sustained  to  dismiss  the  levy  on  that  account.  It  is  now  contend- 
od  that  the  decision  was  right,  for  the  reason  that  a  judgment 
quando  cannot  reach  and  exert  a  direct  lien  on  property  situated 
.as  this  is;  and  that  the  only  remedy  which  the  plaintiff  has,  is  to 
sue  out  a  scire  facias  against  the  administrator,  or  to  bring  debt 
against  him  upon  the  judgement  quando. 

[1.]  We  think  differently  as  to  the  effect  of  a  judgment  of  this 
desqription  under  our  Judiciary.  We  hold  that  it  binds  all  the 
property  of  the  deceased  which  has  not  been  administered,  aod 
which  was  not  in  the  possession  of  the  representative  of  the  es- 
tate at  the  time  of  its  i-endition.  And  why  should  it  not  ?  It  is 
for  a  debt  due  by  the  deceased  in  his  lifetime,  and  so  far  as  the 
assets  are  concerned,  should  be  co-extensive  in  its  lien  with  a  gen- 
eral judgment,  de  bonis  testatoris,  with  tlie  limitation  already  mg^ 
cified.  Of  course  it  cannot  affect  property  already  adminiswedt 
or  which  was  in  hand  at  the  time  of  its  rendition ;  for  thi/would 
be  to  subject  the  estate  twice  to  its  payment.  But  no  iufficient 
reason  can  be  assigned  why  it  should  not  cover  proopciy  which 
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ban  never  come  to  the  hands  of  the  clcfcndant  to  be  admiuistercd. 
The  judgment  is  taken  in  this  form  for  the  protection  of  the  party 
from  personal  liability.  But  as  already  intimated  by  this  Court, 
in  Cairms  vs.  Icerson^  (3  Kelly^  132,)  the  form  of  the  judgment 
should  not  shield  third  persons  who  may  have  property,  real  oi* 
personal,  in  their  possession  belonging  to  the  estate,  and  which 
ought  in  justice  to  go  to  the  discharge  of  its  debts. 

It  is  argued  that  this  rule  would  disturb  the  regular  course  of 
administration,  anil  operate  to  defeat  older  and  higher  liens.  But 
tbifi  can  be  prevented  by  the  interposition  of  the  representative, 
or  of  the  creditor  whose  rights  are  to  be  prejudiced.  If  tliis 
course  is  not  allowed,  property  will  often  escape,  which  ouglit  to 
go  to  the  payment  of  debts.  For  it  is  not  very  well  settled  how 
far  executors  and  administratora  can  be  made  liable  for  property 
%vhich  was  never  in  their  possession,  especially  where  tlie  title  is 
in  dispute.  In  all  such  cases  it  is  better,  every  way,  that  the  ex- 
pense and  trouble  should  be  incurred  by  the  creditor. 

Noi>  on  the  other  hand,  can  the  claimant  be  injured.  He  can 
show  that  the  property  does  not  belong  to  the  estate,  or  else  that 
it  has  already  been  administered,  or  was  in  the  hands  of  the  rcr 
prescntative  for  that  purpose,  at  the  time  the  judgment  was  ob* 
taiiied« 

McDowell  vs.  Branham  and  Wife,  (2  NoU  ^  McCord,  512.)  is 
supposed  to  be  an  authority  against  this  opinion.  Unfortunately 
this  case  proves  too  much.  The  argument  in  the  case  before  u« 
is,  that  the  creditor  should  proceed  by  scire  facias  or  debt  on  his 
judgment,  to  charge  the  administrator.  lathe  Carolina  case  this 
very  course  was  pursued.  It  was  an  action  of  debt  on  judgment 
of  assets,  quando  acciderint,  against  the  representatives  of  the  es- 
tate of  the  debtor.  It  is  true  the  negroes  were  in  the  possession 
of  the  defendants  at  the  time  the  judgment  was  rendered ;  but 
they  were  included  in  a  marriage  contract  between  the  widow  and 
administratrix  and  the  debtor,  her  deceased  husband ;  and  being 
considered  her  separate  estate,  were  neither  mentioned  in  the 
appraisement^  nor  stated  in  the  accounts  rendered  to  the  Ordina- 
ry^ Subsequent  to  the  judgment  quando,  the  Constitutional  Court 
dec^red  the  marriage  contract  void,  as  to  the  creditors  of  the 
husbanil,  and  the  property  liable  to  the  payment  of  his  debts. 
McDow^  was,  however,  held  to  be  precluded,  by  the  form  of 
his  judgmK^t,  from  disturbing  thb  property.     Mr.  Justice  Gantt 
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rcniarkeil,  that  "At  the  time  of  taking  his  jtldgmcDt,  McDowell 
perhaps  reflected  that  the  properly  in  question  belonged  to  the 
administratrix  before  marriage,  and  by  agreement  was  to  have 
been  settled  upon  her  ;  that  the  tontracling  parties,  from  igno- 
ranee  of  the  law,  had  by  mistake  recorded  the  deed  of  settleifient 
in  an  improper  office,  whereby  the  purpose  lor  which  it  was  made 
had  been  frustrated;  and  disdaining  to  take  an  illiberal  advantage 
against  an  unfortunate  woman,  whose  support  depended  upon 
her  being  able  to  retain  this  little  pittance,  the  generosity  .  of  his 
nature  induced  him  to  waive  an  advantage  which,  in  strictness  of 
law,  he  might  have  taken,  but  which  justice  and  right  seemed  to 
forbid.  I  wish  he  had  adhered  to  this  correct  dictate  of  a  feeling 
heart." 

While  we  admire  the  generous  impulses  which  dictated  these 
sentiments,  they  but  confirm  us  in  the  propriety  of  the  view  wc 
have  taken,  namely  :  to  allow  the  issue  to  be  made  directly  be- 
tween the  creditor  and  third  persons,  who,  not  being  parties  to 
the  judgment  quandoj  cannot  take  advantage  of  its  form,  to  screen 
property  which  is  confeissedly  liable  to  the  payment  of  his  debts. 

Mara  V9.  Quin,  (6  T.  R.  1,)  is  relied  upon  by  counsel  for 
claimant.  This  was  a  scire  facias  upon  a  judgment  quando  ;  and 
while  it  establishes  the  general  doctrine,  which  is  not  questioned, 
that  as  between  the  parties  themselves,  the  admission  of  the  tr-odi 
of  the  plea  of  plene  adminisfraviit  operated  as  a  bar  to  the  credi- 
tor claiming  any  other  assets  than  those  which  the  executor  or 
administrator  should  receive  afterwards,  nevertheless  it  evinces 
the  determination  of  the  Court  so  to  mould  its  proceedings,  as  to 
subserve  the  ends  of  right  and  justice;  In  England,  if  the  re- 
presentative receive  any  assets  after  the  bringing  of  the  action 
and  before  plea,  they  cannot  be  recovered  by  the  creditor  in  that 
action,  because  the  words  of  the  declaration  and  the  plea  confine 
the  consideration  to  those  assets  which  the  defendant  has  at  the 
time  of  suing  out  the  writ ;  for,  say  the  works  on  -pleading,  plene 
adminiatravit  is  no  plea  unless  it  say,  at  the  day  of  purchasing  the 
writ — here,  between  the  time  of  pleading- in  the  former  action 
and  entering  up  judgment,  assets  to  the  amount  of  «3ei46  6*.  3^ 
came  to  the  defendant's  hantls.  And,  on  motion,  the  whole  Court 
were  unanimous  in  holding,  that  the  judgment  quando  nftight  be 
amended  so  as  to  cover  these  assets ;  and  leave  was  withheld, 
finally,  on  the  affidavit  of  the  defendant,  that  she  shoi^  be  dam- 
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nified  if  the  rule  were  granted,  for  that  other  creditors,  on  sim- 
ple contracts,  had  in  the  tneantime  obtained  judgments  against 
her  on  account  of  these  assets.   • 

We  deem  it  unnecessary  to  make  any  comments  upon  Jenkins 
4r  Ux.  Of.  Plume,  (1  StUk.  207.)  The  only  question  there  being, 
whether  husband  and  wife,  upon  a  nonsuit,  should  pay  costs, 
where  they  declare  upon  an  indebitatuM  auumpnt  to  them  as  ex- 
ecutors, on  a  cause  arising  after  testator's  death.  It  is  obvious, 
therefore,  that  there  is  no  conflict  between  us  and  any  of  the  pre* 
cedents  which  have  been  cited. 

[2.J  As  to  the  onu$,  the  plaintifi*  proved  property  and  posses- 
sion in  the  decedent  at  the  time  of  his  death  in  1840 ;  that  admin- 
istration was  not  granted  till  1844,  until  which  time  there  could  be 
no  adverse  possession,  as  there  was  no  one  capable,  in  law,  of  su* 
ing.  And  here  ho  might  have  stopped ;  but  he  went  one  step 
farther,  and  showed  that  the  slave  in  controversy  never  was  in 
the  possession  of  Bethune,  the  administrator,  or  in  any  way  con« 
trolled  by  him.  Surely  this  was  enough  to  put  the  claimant  upon 
the  proof  of  his  title. 

The  judgment  must  be  reversed. 


No.  28. — ^William  Wells,  plaintiff  in  error,  vs,  Willis  Hasty, 

defendant. 

In  eti'or,  from  Marion  County. 

On  motion.  Ordered^  That  the  writ  of  error  in  this  case  be  dis- 
missed, upon  the  ground  that  there  was  no  notice  filed,  as  requir- 
ed Bj^Jaw,  in  the  Clerk's  office  of  the  Court  below,  of  the  sign- 
ing and  certifying  of  the  bill  of  exceptions  by  the  Judge  of  the 
Circuit  Court. 


VOL.  VII.  ^0 
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No  29. — Polly  Thomas,  plaintiff  in  error,  r*.  Thomas  Bkins- 

FIELD,  defendant. 

[l.]  Trusts  intended  by  the  Courts  of  Equity,  not  to  be  reached  or  affected 
by  the  Statute -of  Limitations,  are  those  technical^  continuing  trusts  which 
are  not'  at  all  cognizable  at  Law,  but  fall  within  the  proper,  peculiar  and  ex- 
clusive jurisdiction  of  Courts  of  Chancery. 

In  Equity.     In  Stewart  Superior  Court.     Tried  before  Judge 
Alexander,  April  Term,  1849. 

Polly  Thomas  filed  her  bill  in  Stewart  Superior  Court,  against 
Thomas  iBrinsfield,  charging  that,  in  the  year  1829,  in  the  State  of 
North  Carolina,  being  anxious  to  remove  from  that  State,  and 
baving  no  friend  to  whom  she  could  apply>  complainant  was  in- 
duced to  make  application  to  Thomas  Brinsfield,  who  then  agreed 
and  undertook  to  remove  complainant  and  her  infant  daughter, 
together  with  the  property  of  which  she  was  possessed,  consist- 
ing of  a  horse  and  four  negroes,  to  the  State  of  Georgia,  and  to 
afford  her,  her  child  and  property,  due  and  proper  protection ; 
that  in  pursuance  of  this  agreement,  Brinsfield  furnished  a  wag- 
on and  one  horse ;  for  which  service,  complainant  alleged  she 
bad  paid  the  amount  stipulated  as  compensation  for  bis  services  ; 
that  Brinsfield,  after  arriving  in  Georgia,  presuming  upon  the  influ- 
ence-he had  acquired  over  the  conduct  and  property  of  the  com- 
plainant, took  the  sole  and  entire  management  of  the  property, 
sometimes  setting  up  title  in  himself,  and  continued  to  work  and 
use,  and  receive  the  profits  of  the  labor  of  said  negroes  for  about 
six  years  from  and  after  tbe  year  1 829,  amounting  to  $1500.  Tbe 
bill  charged  the  conversion  of  a  portion  of  tbe  property  into 
money,  and  tbe  investment  of  it  in  other  property ;  but  on  tbe 
trial,  an  account  of  tbe  hire  of  tbe  negroes  alone  was  insisted  upon. 
Tbe  bill  farther  charged,  that  tbe  defendant  bad  fraudulently  ob- 
tained from  complainant  a  bill  of  sale  to  all  of  this  property,  and 
also  a  receipt  in  full  for  all  claims,  dated  in  November,  1835r 
both  of  which  were  without  consideration,  and  procured  by  t)matB, 
persuasion  and  actual  force.  Tbe  bill  prayed  discove^  and  an 
account,  &c.  '    r 

The  answer  denied  tbe  equitable  circumstances  tnarged,  ad- 
mitting tbe  possession,  but  claiming  title  to  tbe  pro^rty ;  and  ac- 

f 
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coiDpanyiDg  the  answer  was  a  plea  of  the  Statute  of  Limitations. 
It  is  unnecessary  to  state  the  contents  of  the  bill  and  answer  more 
particalarly,  to  understand  the  decision  of  the  Supreme  Court ; 
nor  is  it  necessary  to  include  an  abstract  of  the  testimony  before 
the  Jury  on  the  trial. 

The  only  question  in  controversy,  (which  has  been  appealed 
to  this  Court,)  before  the  Court  below,  was  whether,  under  the 
&ctB  charged,  a  trust  was  shown  in  Brinsfield  so  far  as  the  hire  of 
the  negroes  was  concerned,  and  if  there  was  a  trust,  whether  or 
not  the  Statute  of  Limitations  was  a  bar  to  the  same. 

The  Court  below,  charged  the  Jury  that  th.e  complainant  was 
not  barred  by  the  Statute  until  after  demand  and  refusal  to  pay, 
or  some  other  act  of  conversion  on  the  part  of  Brinsfield. 

On  hearing  a  motion  for  a  new  trial,  the  Court  granted  the  mo- 
tion, and  ordered  a  new  trial,  on  the  ground  that  "  the  only  ques- 
tion was,  whether  the  facts  showed  that  Brinsiield  held  the  hire 
in  trust.  If  he  did,  the  Statute  of  Limitations  did  not  run  until 
the  termination  of  the  trust.  If  he  did  not,  it  did.  In  the  opin* 
ion  of  the  Court,  the  facts  showed  no  trujit. 

To  the  decision  granting  a  new  trial,  complainant's  counsel  ex- 
cepted. 

H.  L.  Benning,  for  plaintiff  in  error. 

The  facts  in  this  case  show  a  trust  between  the  plaintiff  and 
defendant — a  trust  by  which  he  held  the  hire  of  the  negroes  for 
the  benefit  of  the  plaintiff. 

1.  It  was  agreed  that  Brinsfield  should  superintend  the  remov- 
al, &c.  of  the  plaintiff's  person  and  property,  and  afford  person 
and  property  due  and  proper  protection,  Un  der  this  con  tract  Brins- 
field obtained /K>«je«n'(7f»  of  the  property.  It  appears  from  the  ev- 
idence* that  soon  afterwards  Brinsfield  acquired  such  an  influence 
over  the  plaintiff  as  to  induce  her  to  live  with  him  six  or  seven 
years  as  his  wife.  During  this  period  he  *■  toM  into  his  own 
management  the  negroes  and  received  the  profits  of  their  labor. 
It  must,  therefore,  be  presumed  tliat  he  so  "/ooi"  this  manage- 
ment with  her  coMcnt^  If  so,  that  would  make  out  a  case  of  trust. 
3  Black.  4?2.  &tOT%fa  Equity,  §§980, 1210, 1255,  1261, 1258, 1259, 
976,  465,  f»ad  note  1,  532,  533,  534.  A  trust  may  grow  oat  uf 
a  toHy  as  in  ease  of  executor  de  son  tort. 
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2.  And  a  case  of  direct  tmst-^one  not  subject  to  the  Stiltttte  of 
Limitations.  Letmntm  Trusts  and  Trustees^  611,  612.  2  Pent 
Wms.  145,  146.  Chancery  Cases,  20  to  2^  2  Mylne  if  Keene, 
225.    4  Mylne  4-  Craig.  52. 

3.  The  relationship  of  trustee  and  cestui  que  trustt  as  to  the  aegro 
hire,  between  the  plaintiff  and  defendant,  did  not  terminate  UDtil 
the  alleged  settlement  in  November,  1835,  which  was  less  than 

Jour  years  before  the  bringing  of  the  present  bill. 

Downing,  for  defendant. 

1.  The  Court  will  not,  unless  in  a  peculiar  case,  cont^l  the 
discretion  of  the  Superior  Court  in  granting  a  newtrid.  6  Ga. 
Rep.  185.     3  Kelly,  117. 

2.  A  case  of  trust,  in  which  the  Statute  of  Limitations  would 
not  apply,  must  be  one  of  exdusioe  Mquity  jurisdiction. 

To  a  case  in  which  a  Court  of  Common  Law  has  at  least  etm- 
current,  if  not  exclusive  jurisdiction,  the  Statute  of  Limitations 
would  apply*  Angell  on  Limitations,  161,  162,  note,  174.  7 
John.  Ch.  Reps.  89,  110,  113.  John.  Reps.  20,  576.  Angell  m 
Limitations,  166,  168,  169  and  cases  cited,  17}, *2,  and  note,  173 
et  seq.  8  Porter,  211.  7  Jo?m.  Ch.  Rep.  112,  117,  121, 128.  1 
Story  Eq.  (old  ed.)  p.  73,  503,'4.  13  ed.p.  71  et  seq.  and  544,  and 
cases  cited.  2  Story  Eq.  (old  ed.)  735,'6,  3  ed.  902,  ct  seq.  and 
note.  3  Bro.  Ch.  R.  639,  note.  2  Paige  N.  Y.  Ch.  R.  577.  8 
Pirh.  108.  11  lb.  9.  4  Cow.  N.  Y.  R.  717.  2  Jac.  if  Walker,  156. 
Law  Library,  l,p.  40,  41.     Blanchard  on  Limitations. 

In  the  case  at  bar,  no  trust,  not  even  declared  by  parol,  as  it 
might  have  been;     2  Kdly,  299. 

Wellborn,  for  defendant,  argued— r 

1st.  That  the  true  test  by  which  the  application  of  the  Statute 
of  Limitations  as  a  bar  to  the  plaintiff's  demands  is  td  be  tried, 
inust  be  sought  in  the  answer  to  the  question,  whether  the  case 
made  by  the  bill  and  propfs  is  one  of  an  express,  direct  nnilgii/ 
tinned  trust  ?  and  our  argument  is,  that  the  language  of  ij/b  l>iil 
and  the  evidence  contiuned  in  the  record^  so  far  as  tbey%Tor  the 
plaintiff,  concur  in  showing  the  defendant  to  have  bfen  a  mere 
wrong-doer.    Suppose,  however,  that  it  were  possi^  to  hold  the 
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defendant  to  the  relation  originally  of  bailee  or  constructive  trus- 
tee to  the  plaintifTj  yet  the  Statute  of  Limitations  applies.  Stent 
M.  MiUish,  2  Atk.  610.  Bedford  et  ah  r*.  Wade,  17  Ve».  88,  96, 
97-  Murray  w.  Cmter,  20  Johns,  Rep.  576.  Trevotcliic  vs.  Austin 
et  al.  4  Masonf  16. 

2d.  He  ^Iso  cited  and  remarked  upon  the  casc»  of  Sherman 
vs.  Sherman,  2  Vem.  276.  Lansing  vs.  Starr,  2  Johns.  Ch.  150, 
151.  Ray  Her  vs.  Pearsall,  3  Johns.  Ch.  586.  Nishet  vs.  Latcson, 
1  KeUy,  275.     Prince's  Digest,  447. 

By  the  C<wr<.— NiPBET,  J.  delivering  the  opinion. 

[l.J  Courts  of  Equity  are  not  strictly  within  the  Statutes  of 
Limitation.  Yet  length  of  time,  in  analogy  to  the  Statutes  of 
Limitation,  is  as  complete  a  bar  in  Equity  as  at  Law.  If  a  party's 
right  or  demand  is  barred  by  the  laws  of  the  State,  he  is  not  re- 
lieved from  the  operation  of  the  laws,  by  going  into  Equity  to  as- 
sert it.  This  would  make  the  Courts  of  Equity  a  refuge  from 
the  wise  and  salutary  operation  of  the  Statutes.  The  effect  would 
be,  in  all  cases  over  which  Equity  could  take  jurisdiction,  to  re- 
peal the  Statutes  of  Limitatipn.  There  are»  however,  some  sub- 
jects of  Equity  cognizance,  exempted  from  the  operation  of  the 
Statutes  of  Limitation.  Among  these  are  trusts.  "  Trusts,  (says 
Mr.  Angell)  in  their  strict  and  technical  sense,  are  known  only  in 
Equity,  and  falling,  as  they  do,  in  such  a  sense,  within  the  pecu- 
liar and  exclusive  jurisdiction  of  a  Court  of  Equity,  the  doctrine 
has  been  long  established,  that  so  long  as  they  subsist,  they  can- 
not be  reached  as  betweei^  trustee  and  cestui  que  trust,  by  the  Stat- 
'  ate  of  Limitations."     Angell  an  Limitations,  §1,  ch.  16,  p.  161. 

For  the  equitable  principle  upon  which  this  doctrine  is  founded, 
I  quote  the  language  of  Lord  Redesdale  in  Hovenden  vs.  Lord 
Annesly.  "  If  a  trustee  (says  Lord  Redesdale,)  is  in  possession 
and  does  not  execute  his  trust,  the  possession  of  the  trustee  is  the 
possession  of  the  cestui  que  trust,  and  if  the  only  circumstance  is, 
that  he  does  n6t  perform  his  trust,  his  possession  operates  nothing 
as^  bar,  because  his  possession  is  according  to  his  title/'  2  ScJio. 
Sf  Lrf.  Ch.  R.  607. 

■ 

It  is  not,  Wwever,  every  trust  that  is  thus  free  from  the  opera- 
tion of  the  Statute  of  Limitations.  In  the  broad  meaning  of  that 
term,  every,  case  of  confidence  reposed  is  a  trust — as  in  case  of 
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bailnoent,  the  loan  of  money  and  many  other  instances  of  like 
character.  If  all  transactions  between  parties,  which  imply  con- 
fidence, and  also  all  trusts,  which  xtrise  by  operation  of  law,  -were 
exempt  from  the  Statute  bar,  then  would  the  range  of  its  benign 
influences  be  greatly  limited.  Hence,  to  determine  precisely 
what  kind  of  trusts  are  not  within  the  influence  of  the  Statute,  has 
been  one  of  the  most  pei'plexing  questions  to  the  profession.  And 
sJthough  great  learning  and  great  labor  have  been  applied  to  its 
elucidation,  it  is  not  now  free  from,  difiieulty,  particularly  in  this 
State,  for  reasons  that  I  shall  hereafter  mention.  The  case  of 
Kane  vs*  Bloadgood,  determined  in  New  York  by  ChanceUor 
Kent,  in  1823,  has  led  the  Judicial  mind  of  this  country  to  a  very 
great  extent  since  that  day.  The  opinion  of  the  -great  American 
Chancellor,  pronounced  in  that  case,  contains  a  review  and  analy- 
sis of  the  cases  on  the  subject.  The  rule  which  he  has  deduced 
from  them,  so  far  as  I  can  aseeitain,  has  not  been  impugned  by 
any  respectable  Court  in  this  coi^ntry.  Indeed,  the  rule  which  he 
lays  down,  in  its  main  features,  had  been  long  before  ordained  by 
high  Chancery  authority  in  England,  and  may  be  considered  not  as 
new,  but  as  the  rule  of  the  British  Chancery.  If,  upon  this  occa- 
sion, it  were  expected  of  me  to  review  the  authorities  upon  this 
fiubject,  I  should  bold  it  no  dereliction  of  duty,  to  waive  it,  by  re^ 
ferring  all  learned  and  curious  persons  to  that  case.  The  rule 
to  which  I  refer,  is  stated  in  these  words :  "The  trusts  intended 
by  the  Courts  of  Equity,  not  to  be  reached  or  aflected  by  the 
Statute  of  Limitations,  are  those  technical  and  continuing  trusts 
which  are  not  at  all  cognizable  at  Law,  but  fall  within' the  proper, 
peculiar  and  exclusive  jurisdiction  of  this  Court."  7  Johns,  Ch, 
il.  111.  3  Keliy,  396.  An  analysis  Qf  this  rule  gives  the  follow- 
ing results  :  The  trust  must  be  technical  in  contradistinction  to 
constructive  trusts ;  the  latter  being  subject  lo  the  operation  of  the 
Statute.  All  trusts  are  no  doubt  technical  which  spring  express- 
ly from  the  operation  of  the  law,  or  are  created  by  the  act  of  the 
parties,  and  for  a  breach  of  which  Do  remedy  lies  but  in  Chan- 
cery. 

It  must  be  a  continuing  trust.  In  case  o£  a  direct  trust,  so  Umg 
as  the  trust  is  a  subsisting  one,  and  admitted  by  the  acts  ordfMar- 
ations  of  the  parties,  the  Statute  is  no  bar  to  the  remedy  of  irocetAi^ 
que  trust  against  the  trustee.  But  if  the  trustee  should  deny  dM 
Tight  of  his  cestui  que  trusty  and  assume  absolute  own^Crship,  AoQl 

f 
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tbc  time  of  sucb  denial  and  assumption,  tho  Scattito  would  run  in 
hia  favor  against  the  cestui  que  trust.  "  When  such  transactions 
(says  Ch.  Kentt)  take  place  between  trustee  and  cestui  que  trusty 
as  would,  in  the  case  of  tenants  in  common,  amount  to  an  ouster 
of  one  of  them  by  the  other,  I  can  hardly  suppose  that  a  Court 
of  Equity  would  consider  length  of  time  afterwards  as  of  no 
consequence.  There  is  no  good  reason  why  the  Statute  of  Lim- 
itations should  not  apply  to  such  a  case  as  well  as  to  cases  of  con- 
BtructiTe  trusts,  and  to  cases  of  detected  fraud,  and  to  all  other 
cases  in  which  the  Statute  is  assumed  as  a  rule  of  decision."  7 
Johns,  Ch.  R»  123,  '4.  Such  I  understand  to  be  an  illustration 
of  a  continuing  trust,  in  the  language  of  Ch.  Kenfs  rule. 

Mr.  J.  Stary  carries  this  doctrine  last  stated,  one  step  farther. 
He  seems  to  hold  that,  if  circumstances  exist  which  raise  a  pre- 
sumption from  lapse  of  time,  that  the  trust  has  been  extinguished 
in  case  of  a  direct  and  positive  trust,  the  Statute  will  bar  the  cea^ 
tui  que  trust.  Adverting  in  Baker  et  ux.  vs.  Whiting  et  aL  to  the 
general  rule,  he  says  :  "  This  doctrine  is  regularly  true,  when  it 
is  received  with  the  proper  accompanying  limitations ;  that  no 
circumstances  txist  to  raise  a  presumption  from  lapse  of  time,  of  ^^ 
extinguishment  of  the  trust,  and  no  open  denial  or  repudiation  of 
the  trust  is  brought  home  to  the  knowledge  of  the  parties  in  in^ 
terest,  which  requires  them  to  act  as  upon  an  asserted  adverse  ti- 
tle." 3  Sumner  R.  486/7.  Angell  m  Limitations,  111, '2.  4 
Mason's  R.  152.  2  Jac.  ^  Walker's  Ck.R.  1.  1  Dev.  ^  Batt.  N. 
C.  Eq.  R.  324.  9  Pic*.  212.  4  S.  ^  R.  310.  10  Peters,  223^ 
3  Gill.  4*  Johns.  389. 

The  prime  element  in  Ch.  Kent's  rule,  is  this  :  the  trust  must 
be  such  an  one  as  is  not  at  all  cognizable  at  haw,  hut  falls  within  thr 
proper t  peculiar  and  exclusive  jurisdiction  of  a  Court  of  Equity,. 
It  cannot  be  denied  but  that  in  the  American  and  British  Courts^ 
this  is  recognized  as  the  great  test.  If  Chancery  alone  can  take* 
jurisdiction  of  the  trust,  it  is  not  within  the  operation  of  the  Stat- 
ute ;  and  on  the  other  hand,  if  it  is  cognizable  at  Law,  or  if  Courts 
of  Law  have  over  it,  with  Equity,  concurrent  jurisdiction,  it  is 
Within  the  influence  of  the  Statute.  As  early  as  1 7 1 9,  Lord  Macdes" 
field  flttid,  "  Whore  one  receives  the  profits  of  an  infant's  estate, 
and  six  ^ears  after  his  coming  of  age,  he  brings  a  bill  for  an  ac- 
count, the  Statute  of  Limitations  was  a  bar  to  such  suit,  as  it  would 
he  to  an  acti^  (f  account  at  haw  ;  for  this  receipt  of  the  profits  of 
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an  infant's  estate  was  not  sncb  a  trust  as  being  a  creature  of  a 
Court  of  Equity,  the  Statute  shall,  be  no  bar  to,  for  ht  might  have 
had  hit  action  of  account  against  him  at  Lato  ;  and,  therefore,  no 
necessity  to  come  into  this  Court  for  the  account."  Prec.  in  Ch, 
518.  Lord  Hardwick  recognized  the  same  test  in  Prince  vs.  Hey^ 
lin,  1  Atk.  493,  in  Brereton  vs.  Gamtd,  2  Atk.  240,  and  in  the  case 
of  Sturt  vs.  MeUish,  2  Atk.  610.  In  the  last  named  case,  his 
Lordship  said  :  "  I  agree,  if  it  is  a  trust,  it  would  not  be  within 
the  Statute,  but  there  is  no  color  to  call  it  so  here.  For  a  trust  isf 
where  there  is  such  a  confidence  between  parties,  that  no  action 
at  Law  toill  lie,  but  is  merely  a  case  for  the  consideration  of  this 
Court." 

Lord  Redcsdfile  expressly  adopted  the  rule  of  Lord  Madclesfidd 
in  Hovenden  vs.  Lord  Anriesly.  2  Sch.  ^  Lef.  607.  To  the  same 
extent  go  the  modern  cases.  I  forbear  to  refer  to  them.  See 
AngcU  on  Limifationst  161  to  170. 

An  illustration  of  a  direct  technical  trust,  created  by  act  of  par* 
ties,  is  found  in  the  case  of  the  Administrators  of  Allen  vs.  Wool" 
Itf,  ( 1  Oreen.  N.  J.  Ch.  R.  209.)  The  case  was  this :  A  executed 
a  power  of  attorney  to  J  W,  and  thereby  placed  her  whole  pro- 
perty at  the  disposal  of  the  attorney,  with  full  power  to  collect 
her  choses  in  action,  and  to  make  sale  of  her  goods  and  chattels, 
and  out  of  the'  principal  as  well  as  interest  of  the  proceeds  to 
maintain  and  support  her,  with  a  provision  that  J  W  should  ac- 
count when  required.  It  was  held  to  be  a  direct  trust  to  which 
a  plea  of  the  Statute  was  not  applicable. 

The- most  common  illustration  of  the  creation  of  a  direct  trust 
by  operation" of  law,  is  the  appointment  and  qualification  of  ex- 
ecutors and  administrators. 

We  have  seen  that  to  exempt  a  trust  from  the  operation 
of  the  Statute,  •  it  must  be  exclusively  of  Equity  cognizance. 
Hence^  where  the  jurisdiction  is  conctin*ent  over  the  subject 
matter,  the  Statute  operates  '  as  a  bar.  It  is  well  settled,  that 
where  a  p^rty  may  go  either  into  Equity  or  into  a  Court  of  Law» 
and  assert  his  remedy,  the  plea  of  the  Statute  is  a  bar.  In  Eng- 
land, the  Statute  does  not  apply  to  legacies  and  distribi 
shares,  for  there  they  are  subjects  of  exclusive  Equity  iojifiSo' 
tion.  In  New  York,  however,  where  by  Statute  there  jft  a  legal 
remedy  for  these,  it  has  been  held,  that  the  Courts  of  A[!!bancery 
ought  to  apply  the  same  limitation  to  the  equitable^  which  the 
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Courts  of  Law  apply  to  the  legal  remedy.  See  Ch.  Kent  in 
Kain  vs.  Biffodgood,  7  John,  Ch.  R.  126»  '7.  In  Murray  vs.  Cot- 
tcTt  thia  was  expressly  ruled.  Ch.  J.  Spencer^  in  that  case,  said, 
"  I  have,  therefore,  no  hesitation  in  saying,  that  in  a  case  where 
th^re  is  concurrent. jurisdiction  in  the  Courts  of  Common  Law 
and  of  Equity,  the  rule  must  be  the  same,  and  the  Statute  of  Lim- 
itations may  be  pleaded  ^ with  the  same  effect  in  the  one  Court  as 
the  other.  In  cases  of  trusts  and  fraud,  peculiarly,  appropriately 
and  exclusively  the  objects  of  Equity  jurisdiction,  according  to 
the  established  doctrine,  the  Statute  cannot  be  pleaded."  20  John. 
R.  683,  '4. 

In  all  those  States  where,  by  Statute,  actions  at  law  may  be 
brought  againJBt  executors  and  administrators,  and  a  limitation  is 
fixed  to  those  actions,  the  Statute  has  been  held  a  bar,  both  in 
Equity  and  at  Law,  except  in  cases  of  fraud  and  concealment. 
AngdL  an  Limitations,  167.  Wisner  vs.  Bamet,  4  Wash.  C.  C.  R. 
639>  Towzer  vs^  DeMeyer,  2  Paige,  574.  5  Crunch' s  R.  322. 
Buckan  vs.  James,  1  Baily's  Eq.  R.  437.  1  Speer's  S.  C.  Eq.  R. 
375. 

In  our  State'the  Courts  of  Law  have  concurrent  jurisdiction 
with  the  Courts  of  Equity,  in  all  matters  over  which,  by  Statute, 
Equity  has  jurisdiction,  as  transactions  between  paitners,  and  co- 
executors,  distribution  of  estates  and  payment  of  legacies,  and 
fraudulent  transactions  against  creditors.     Prince,  447. 

The  Statute  fishes  no  limitation  to  actions  brought  under  it,  to 
enforce  rights  at  Law  growing  out  of  these  matters  of  concurrent 
jurisdiction.  Yet  the  general  Law  of  Limitations  fixes  the  term 
wiUiin  which  the  actions  which  would  be  necessarily  brought, 
must  be  instituted.  If  then,  in  our  State,  it  should  be  held  that 
the  general  Law  of  Limitations  applied  at  LaW  to  suits  brought 
for  legacies  and  distributive  shares,  according  to  the  decisions  in 
other  States,  it  would  also  apply  in  Equity,  and  the  trusts  of  ex- 
ecutors and  administrators  would  not  be  free  from  the  Statute 
bar.  Hence  it  is,  as  I  before  hinted,  that  the  subject  of  limitation 
of  trusts  in  this  State  is  one  of  peculiar  difficulty. 

I  have  thus  endeavored  to  deduce  the  true  rule,  as  established 
upon  Authority,  and  have  shown  what  I  consider  its  extent, and  its 
chief  modifications.  What  shall  be  its  application  in  the  cases 
which  may  spring  up  under  ou|;  concurrent  jurisdictions,  I  leave 
for  this  Couljt  to  determine  when  they  shall  be  made. 
VOL.  vii;    21 
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In  no  view  of  tbejrule,  can  the  case  made  in  this  record  be  ex- 
empt from .  the  operation  of  the  Statute  of  Limitations.  In  the 
first  place,  it  may  be  well  questioned  .whether  any  trust  at  all  was 
created  in  the  transactions  disclosed  between  these  parties.  * 

The  bill  is  filed  to  compel  the  defendant  to  account  for  the  hire 
of  certain  slaves  belonging  to  the  complunant.  It  charges,  that 
complainant  agreed  with  defendant,  in  North  Carolina,  that  he 
should  accompany  her  to  this  State,,  and  afford  to  her  and  her 
daughter  and  property,  such  protection  and  aid  as  they  might 
need,  for  so  much  per  diem,  which*  he  having  rendered.the  servi- 
ces stipulated  for,  she  paid  to  him.  l?his  was  a  contract  of  hire. 
Thus'  far  there  was  no  trust.  Upon  arriving  in  this  State,  it  fa- 
ther charges,  the  defendant,  presuming  upon  his  influence  over 
her,  and  her  confidence  in  him,  took  into  his  possession  and  con- 
trol her  negroes,  and  used  them  as  his  oym,  receiving  their  servi- 
ces and  the  proceeds  of  their  labor.  The  bill  charges  that  he 
fraudulently  procured  from  complainant  a  bill  of  sale  for  the  pro- 
perty, and  also  a  receipt  in  full  for  all  claims  against  her,  and  prays 
for  discovery  and  account.  The  answer  admits  the  possession  of 
the  property,  and  sets  up  a  title  to  it,  denying  the  equitable  cir- 
curostauces.  Now,  take  the  case  as  made  by  the  bill  alone,  and  it 
is  yery  doubtful  whether  any  trust  is  created.  It  looks  more. 
like  a  tart — an  outrageous  tort.  Trover,  it  seems  *to  me,  would 
lie  for  the  negroes.  If  they  were  in  his  possession  hy  her  coli- 
sent,  it  was  at  any  time  competent  for  her  tp  have  withdrawn 
that,  and .  upon  demand  and  refusal  he  would  have  become  liable 
in  an  action  for  them.  So,  also,  to  an  action  ,lbr  their  hire  annu* 
ally.  An  action  of  account,  or  for  money  had  and  received,  would 
li^  against  him.  It  is  not,  -therefore,  if  a  trust,  a  technical  contin- 
uing trust,  not  at  all  cognizable  at  Law,  and  belonging  exclusively 
to  a  Court  c^  Equity.  The  plea  of  the  Statute  was  therefore 
properly  held  applicable  to  the  case. 

Let  the  judgment*  be  aflHrmed. 


I 
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No.  30. — Sallt  Grifpin,  assignee,  plaintiff  in  error,  vi.  Henrt 

McKenhe  and  another,  defendants. 

[I.]  Sevan  yean  peaceable  possession  ef  land- n'nce  1822,  by  a  bona  fide  pur- 
chaser,  without  actual  notice  of  a  judgment  against  the  vendor^  Awill  protect 
the  purchaser  against  the  lieu  of  a  judgment  obtained  prior  to  the  Act  of 
1822. 

[2.]  It  is  competent  for  the  Legislature  of  a  Stat«  to  pass  Statutes  of  Limita- 
tion, prescribing  the  time  (provided  it  be  not  so  unreasonable  as  to  amount 
to  a  deprivation  of  the  right,)  within  wfaidh  judgments  and  all  other  con* 
tracts  shall  be  enforced ;  there  being  a  difference  between  the  obligation  of 
a  contract,  which,  under  the  Constitution  of  the  United  States,  cannot  be 
impaired,  and  the  remedy  to  enforce  it,  which  generally  may  be  left  to  the 
sound  discretion  of  the  Legislature. 

Levy  and  Claim,  in  Lee  Superior  Court.  Tried  before  Judge 
Warren,  May  Term,  1849. 

On  tbe  12lh  March,  1822,  ^Ji.Ja.  issued  from  Wilkes  Superior 
Court,  in  favor  of  plaintiff  in  error,  against  Mary  Sherburn  and 
Charles  Sherburn.  On  the  30th  April,  1849,  this^.^.  was  levied 
on  a  tract  of  land  in  Lee  County,  which  wais  claimed  by  the  de- 
fendants in  error.     On  the  trial,  plaintiff  in  fi^fa,  read   in   evi- 

*  « 

dence  a  grrant  from  the  State  to  Charles  Sherburn  for  the  lot  in 
dispute,  dated  29th  October,  1836. 

The  claimant  showed  a  chain  of  title  from  Sherburn  to  himself, 
and  peaceable  possession  under  the  same,  without  notice,  for  more 
ihan  seven  years. 

The  only  questions  made  in  the  Court  below,  and  argued  in 
thb  Court  are,  whether  the  Act  of  19lh  December,  1822,  which 
protects  the  title  of  a  honajide  purchaser^  without  notice,  from  a 
defendant  in  execution^  after  a  definite  period  of  time,  can  have 
a  retroactive  operation  on  judgments  obtained  before  that  Act. 
And  whether,  without  that  Act,  the  claimant  is  protected  under 
tbe  general  Act  of  Limitations  of  1767. 

W.  A.  Hawkins,  for  plaintiff  in  error,  contended — 

1.  That  all  judgments  in  Georgia,  obtained  since  the  19th  De- 
cember, 1822,  run  and  remain-  open  and  of  foil  force  and  virtue, 
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.  till  satisfied.  Prina^s  Dig.  436.  Bdoih  V9.  WUliams,  2  StUy, 
263,  '4. 

2.  That  said  lien  perpetually  binds  all  the  'property  of  the  de- 
fendant, whether  in  his  or  in  the  hands  of  purchasers,  and  there- 
cord  is  coiistmctive  notice  to  the  world.  Princess  Dig.  436. 
Booth  vs.  WUliams,  2  Kdly,  253,  '4.  Robert  Forsmth  vs.  Hora- 
tio Marbury,  R.  M.  Gtarfton'sRep.  330,  '1. 

3.  That  the  Act  of  19th  December,  1822,  which  protects  die 
propeity  of  the  debtor  from  levy  under  a  judgment,  when  such 
property  has  been,  for  a  definite  period  of  time,  in  peaceable  pos- 
session.of  the  purchaser,  for  a  valuable  consideration,  and  with- 
out actual  notice  of  such  judgment,  refers  only  to  levies  made 
upon  judgments  obtained  since  its  passage.  Prince's  Dig.  451, 
'2.  Dawson's  CompilatioHt  2li,  Blackstone*s  Com.  top  page^  •31, 
46.  1  Kent's  Com.  1  ed.  454,  et  seq.  3  Story's  Com.  Con.  U.  S.  Dash 
vs.  Vah  tflleeck,  7  John^  R.  500,  '7.      1  Tluftnas'  Coke,  26  m,  80. 

Wilder  vs.  Lumpkin,  4  Kelly  and  Cobb,  (Ga.)  211. 

4.  That  the  Legislature  cannot  pass  a  law  .to  act  retrospective- 
ly, so  as  to  impair  the  obligation  of  a  contract;  being  in  violation 
of  the  Constitution  of  the  United  States.  Sturgis  vs..  Crowning' 
skidd,  4,  W/ieaton,  197.    1  KetU's  Omu.  413,. '14,  420, '21.    3  SUh 

,  ry's  Cam.  on  the  Can.""  U.  S.  250.  8  Mass.  Rep.  A23.  Robert 
Forsenth  vs.  Horatio  MarUtry,  R.  M.  C.  324.  1  Art.  §10,  Con.  V. 
S.  Cobb,  735.     Wilder  vs.  Lumpkin,  4  Kdly  Sf  Cobb,218, 

5.  That  said  Act  cannot  retrospect  so  as  to  divest  a  vested 
right.  1  Kent's  Com.  455,  '6.  3  Story's  Com.  on  Con.  U.  S.  268. 
R.  M.  CharUon's  R  331,  '2.  Wilder  vs.  Lumpkin,  4  KeUy  > 
Cobbs  218. 

E.  R.  Brown,  for  defendant  in  error. 

1.  Seven  years  actual  possession  of  land  under  color  of  title, 
gives  "an  indrfeanble  title^-^one  tluit  is  not  only  suficienijbr  pro^ 
tection,  bufalso  for  recovery. against  all  the  world."  5  Geo.  R. 
Johnson  et  al.  vs.  Lancaster,  45. 

2.  If  the  claimant  is  not  protected  by  the  Act  of  1767,  ai 
the  lien  of  a  Ji./a.  issued  before  the  23d  of  Decemben/l822, 
still  he  may  repose  in  confidence  on  the  Act  of  the  lifter  date. 
It  is  a  Statute  of  Limitations,  and  protects  real  pro^rty  from 
levy  and  sale,  after  ^ven  years'  possession,  withogC  actual  no- 

f 
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rice.  There  is  no  Cqnstitutional  difficulty  in  applying  the  Statute 
to  the  case  under  consideration ;  the  Statute  only  affects  the  rem- 
edy, and  does  not  impair  the  obligation  of  contracts.  Jackson  vs. 
Lampkin,  3  Peters'  R.  280.  Branson  vs.  McKinzie,  1  How.  (S.  C. 
•  U.  S.)  311.  Story's  Com.  on  the  Con.  3  vol,  250.  16  Mass.  Rep. 
245.     1  Kent's  Com.  454. 

3.  The  claimant's  land  may  be  protected  under  the  last  named 
Act,  without  gi\'ing  the  Act  a  retrospective  operation — as  every 
act  tlie  Statute  requires  to  perfect  the  claimant's  title,  occurred 
since  the  passage  of  the  Statute — 1,  the  purchase  for  a  valuable 
consideration ;  2,  without  actual  notice  of  the  judgment ;  3,  a 
peaceable  possession  for  seven  years ;  4,  there  being  no  levy  du- 
ring the  said  time.  No  law  is  restrospective  unless  it «'  is  to  have 
iUl  Qperation  before  the  making  tliereof^^as  to  commence  at  an  ante- 
cedent  time,*^  which  is  not  the  case  here.  Calder  vs.  Bullf  3  DalL 
386. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  LegbliBture,  in  1822,  parsed  an  Act,  in  which  it  was 
declared,  "  That  all  judgments  that  have  or  ii^ay.  be  rendered  in 
any  of  the  Courts  of  this  State,  on  which  no  execution  shall  be 
sued  out,  or  on  which  no  return  shall  be  made  on. the  execution 
within  seven  years  from  the  date  of  the  judgment,  shall  be  void 
and  of  no  effect."     Dawson's  Compilation^  209. 

This  was  the  third  section.  It  was  further  enacted  by  the 
fourth  section,  "  That  no  judgment  should  be  enforced  by  the 
sale  of  any  real  or  personal  estate  which  the  defendant  may  have 
sold  and  conveyed  to  a  purchaser  for  a  valuable  consideration, 
and  without  actual  notice  of  such  judgment ;  Provided  such  pur- 
chaser, or  those  claiming  under  him,  by  such  sale  and  conveyance, 
have  been  in  peaceable  possession  of  such  r^al  estate  for  seven 
years,  and  of  such  personal  estate  four  yearft,  before  the  levy 
shall  hav^  been  made  thereon."     Ibid. 

Will  land  which  has  been  in  the  peaceable  possession  of  the 

purchaser  for  a  valuable   consideration,  without  notice  of  the 

judgment,  for  thirteen  years,  under  title  from  the  defendant  in 

execution,  be  protected  under  the  fourth  section  of  the  Act  of 

1822,  against  a  judgment  rendered  prior  to  its  passage  ? 

If  a  text  or  pretext  were  wanting  to  write  a  book,  a  more  pro- 
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lific  theme  could  not  be  desired  than  the  subjqot  of  retrotpectite 
Statutes.  We  shall  forego  the  temptation,  and  simply  anoounoe 
the  judgment  of  this  Court  upon  this  vexed  question. 

The  Superior  Courts  of  the  State  having,  under  the  third  sec- 
tion of  the  Act  of  1822,  declared  judgments  and  executions  void, 
on  which  no  return  had  been  made  for  seven  years,  preceding 
that  date,  tbe  General  Assembly,  in  1823,  repealed  this  section, 
and  reversed  the  decision,  by. asserting  that  the  judgments  and 
executions  thus  pronounced  void,  were  in  as  full  force  and  effect 
as  though  the  Act  of  1822  had  not  been  psissed.  Dawson's  Comr 
pilation,  214. 

The  fourth  section  of  the  Act,  however,  wis  left  untouched; 
and  it  is  under  this  that  the  present  controversy  ari&es. 

[2.]  And  We  are  of  tbe  opinion  that  there  4s  nothing  to  prevent 
the  Legislature  from  fixing  a  time  within  which  an  existing 
judgment  shall  be  enforced,  as  well  as  to  pass  any  other  Act  of 
Limitations.  Private  justice,  as  well  as  public  policy,  authorize 
a  period  to  be  prescribed,  to  commence  injuturo,  in  which  rights 
shall  be  enforced,  and  to  withhold  the  remedy  after  the  lapse  of 
the  a])pointed  time.  And  this  is  no  violation  of  the  provision  in 
the  Constitution  of  the  United  States,  which  guards  and  protects 
the  sacredaess  of  contracts.  The  obligation  of  a  contract  is  one 
thing — the  remedy  to  enforce  it,  anoflier.  And  while  the  former 
cannot  be  impaired,  the  latter  may  generally  be  left  to  the  soand 
discretion  of  the  Legislature.  3  Dallas'  fPennJ  R,  386.  7  JohM. 
R.  447.  2  Gallis'  Cir.  Ct.  R.  105.  4  IVheat.  R.  122.  12  Wheat. 
R.  349.     3  Feters'  R.  280. 

Ab  was  very  properly  reiparked  by  the  Court  in  thiB  case  last 
cited,  cases  may  occur  where  the  provisions  of  the  law  may  be  so 
unreasonable  as  to  amount  to  a  denial  of  a  right,  and  to  call  for 
the  interposition  of  the  Courts.  Such,  however,  is  not  the  one 
under  coiisideration.  We  think  seven  years  a  reasonable  time 
within  which  a  judgment  lien  on  land  should  be  enforced ;  and 
that  after  tbe  lapse  of  that  period,  a  bona  fide  purchaser  from  the 
.defendant  should  be  protected.       * 

Finding  no  error  in  the  judgment  of  tho  Superior  Court,  it^ 
affirmed.  ' 
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No.  31. — ^Arthur  Levy,  plaintifT  in  error,  vs,  John  Millman, 
James  Dawson  and  Madison  B.  Breedlote,  defendants. 

[1.^  Where  an  afent  or  attorney,  in  making  an  affidavit  for  an  attachment 
process,  swears  poaUivdy  to  the  indebtedness  of  the  debtor  to  the  creditor, 
it  is  no  objection  to  the  affidavit,  although  such  agent  or  attorney  may 
swear,  under  the  Act  of  1836,  to  the  best  of  his  belief  as  to  such  indebted- 
ness, from  the  evidence  in  his  possession.  The  Act  of  1S36  is  permissive, 
not  compnlsory. 

[?.]  To  authorise  a  creditor  to  take  out  an  attachment  under  the  Act  of  1799, 
iie  mast  make  an  affidavit  that  bis  debtor  "abtamdt,"  in  the  words  of  the 
Act,  so  that  the  oniinary  process  of  the  law  cannot  be  served  upon  him. 
^To  swear  his  debtor  '*  has  abaamde/l"  is  not  tuihcieut. 

/  t^'l  Before  an  attachment  can  issue,  under  the  Act  of  1799,  bond  and  securi- 
I       ty,  as  required  by  that  Act,  must  be  given. 

[4.7  Attachments  issued  and  levied,  under  the  Act  of  1799,  roust  be  adver- 
tised by  the  officer  levying  the  same,  at  the  Court  House,  in  the  County^  to 
which  the  same  is  made  returnable,  at  least  thirty  days  before  the  sitting  of 
the  Coart 

[5.3  Under  the  zA  section  of  the  Act  of  1816,  attachments  can  only  issne  against 
a  debtor  for  a  debt  noi  dme,  when  the  debtor  is  about  (o  remove  without  the 
limits  of  this  .State. 

[6.3  Declarations  in  attachment  must  be  filed  at  the  first  term  of  the  Court  to 
which  the  attachment  is  made  returnable. 

Hule  r*,  SheriflT,  and  motion  to  distribute  money.  In  Muscogee 
Superior  Court,  May  Term,  1849. 

John  Mniman,  who  was  an  attachment  judgnw?nt  credit  of  of 
Charles  Huff,  took  a  rule  nisit  against  the  Sheriff  of  Muscogee 
County,  to  show  cause  why  he  should  not  pay  over  the  amount 
due  on  the  same. 

The  Sheriff  made  answer,  stating  the  amount  in  his  hands,  and 
that  the  same  was  claimed  by  four  different^.  /«*— one  founded 
on  attachment  in  favor  of  Millman,  and  the  others  on  attachments 
in  favor  of  James  Dawson,  John  B.  Breedlove  and  Arthur  Levy. 

By  an  order  of  the  Court,  Dawson,  Breedlove  and  Levy  were 
mada  parties  to  the  proceeding;  wliereupon  Levy,  being  a  junior 
attachment  creditor,  moved  the  Court  to  quash  the  attachment 
judgment  of  Millman,  Dawson  and  Breedlove,  "  for  matters  ap- 
parent on  the  face  thereof." 
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The  objections  to  the  judgment  of  Millman  were, 

1.  That  the  affidavit  was  made  by  t&e  attorney  at  law,  who 
does  not  swear  "  to  the  best  of  his  knowledge  and  belief,  from 
evidence  in  his  possession."  •      ', 

2.  That  the  affidavit  states  that  the  defendant  **has  absconded" 

3.  Because  the  affidavit  and  bond  are  dated  14th  February, 
1849,  and  the  attachment  is  dated  14th  February,  1840 ;  and  be- 
cause the  attachment  is  returnable  to  May  Term  of  the  Superior 
Court  of  Mu§cogee  County,  when,  in  fact,  in  1840,  there  was  no 
such  term  of  that  Court. 

4.  Because  there  is  no  evidence  of  record  to  show  that  the 
levy  was  advertised  as  required  by  law. 

The  objections  to  the  judgment  in  favor  of  Dawson  were,  *  -^ 

1.  That  the  affidavit  was  made  by  an  agent,  who  did  not  swear 
"  to  the  best  of  his  knowledge  and  belief,  from  evidence  in  bk 
possession." 

2.  That  the  affidavit  was  for  "  the  sum  of  five  hundred  dollars, 
for  rent  of  a  store  house  from  1st  October,  1847,  to  l«t  October, 
1848,  payable  quarterly.*^  The.  ground  of  issuing  the  attachment 
was,  that  the  defendant  was  "  about  to  remove  without  the  limits 
of  the  State,"  and  the  debt  was  not  due ;  whereas,  in  fact,  at  the 
date  of  the  affidavit,  12th  February,  1848,  one  quarter's  rent 
was  due. 

The  objec^ons  to  the  judgment  in  favor  of  Breedlove  were, 

1.  That  the  affidavit  is  made  by  an  attorney  in  fact,  who  doe» 
not  swear  "to  the  best  of  his  knowledge  and  belief,  from  evidence 
in  his  possession." 

2.  That  the  declaration  was  not  filed  at  the  first  term,  as  re- 
quired by  law. 

3.  That  the  levying  officer  did  not  advertise  his  proceedings, 
as  required  by  law,  so  far  as  the  record  shows. 

The  Court  below  overruled  the  objections  to  the  several  ju^g* 
ments,  and  Levy  excepted,  and  sued  out  a  writ  of  error,  making 
thereto  as  parties  defendant,  Millman,  Dawson  and  Breedlove. 

Downing,  for  plaintifi*  in  error. 

James  Johnson,  for  defendants. 


m 
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By  the  Cb«r^— Warner,  J.  deliyering  the  opinion. 

The  error  assigned  to  the  judgment  of  the  Court  below  is,  in 
overruling  the  objections  to  the  attachments  of  Millman,  Dawson 
and  Breedlove,  made  by  Levy,  the  plaintiff  in  error,  who  was  a 
junior  attachment  creditor. 

[l.j  The  first  objection  is  to  the  affidavit  of  the  attorney  at 
law  of  the  creditor,  in  which  it  is  stated  that  Charles  Huff,  the 
debtor,  is  justly  indebted  to  John  Millman  in  the  sum  of  three 
hundred  and  sixty  dollars.  The  objection  is,  that  the  attorney 
does  not  state  that  Huff  is  justly  indebted  to  Millman  the  sum 
afore8aid,y>om  the  evidence  in  his  posseuian.  The  Act  of  1836, 
which  authorizes  agents,  attorneys  in  fact,  or  at  law,  to  swear  that 
the  debtor  was  indebted  to  their  principal  a  certain  sum,  to  the 
best  of  their  belief,  from  the  evidence  in  their  possession,  was  a 
relaxation  of  the  old  rule,  in  order  to  obviate  the  scruples  which 
a  conscientious  agent  or  attorney  might  have  to  making  oath  that 
the  debtor  was  absolutely  indebted  to  his  principal  any  certain 
amount  of  money,  when  he  had  no  knowledge  of  the  fact  of  such 
indebtedness,  except  from  the  evidence  in  his  possession.  Prince^ 
4L  If  the  affidavit  would  be  sufficient,  with  the  qualijication  au^ 
thorised  by  the  Act  of  1836,  there  can  be  no  objection  to  it, 
where  the  agent  or  attorney  swears  positively  the  amount  stated  in 
the  affidavit,  is  absolutely  due  from  the  debtor  to  the  creditor, 
widiout  any  qualification.  The  objection  is,  that  the  affidavit  of 
the  attorney  in  this  case  is  mare  positive  and  certain  than  the  Stat* 
ute  of  1836  requires,  as  to  the  indebtedness  of  the  debtor  to  the 
creditor.  The  Court  below  properly  overruled  this  objection  to 
an  the  affidavits  made  by  the  agents  or  attorneys  of  the  attach- 
ment creditors. 

[2.]  The  next  objection  to  the  affidavit  made  in  Millman's  at- 
tachment is,  that  the  attorney  of  the  creditor  swears  that  the 
debtor,  Charles   Huff,  **has  absconded,**  when  the  Statute  only 
authorizes  an  attachment  to  issue  where  the  debtor  **  absconds.** 
'  Th&  second  section  of  the  Act  of  1799  authorizes  an  attach- 

I 

ment  to  issue  upon  complaint  made  on  oath,  that  a  debtor  resides 
out  of  thft  State,  or  is  actually  removing  without  the  limits  of 
this  State,  ^  any  county,  or  absconds,  or  conceals  himself,  or 
stands  in  defiance  of  a  peace  officer,  so  that  the  ordinary  process 
VOL.  vii/  ^22 
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of  law  cannot  he  served  upon,  him.  Prince,  31.  The  process  of 
attachment  is  a  summary  remedy  given  by  Statute  to  the  credi> 
tor,  and  must  be  cotistrued  strictly. 

The  Statute  gives  the  remedy  to  the  creditor  when  his  debtor 
"absconds"  at  the  time  of  making  the  affidavit  lor  the  process  of 
attachment,  so  Jthat  the  ordinary  process  of  the  law  cannot  he 
served  upon  him  ;  not  when  he  "  has  absconded"  some  weeks  or 
months  previous  to  the  time  of  making  the  affidavit.  The  Court 
below  erred  in  not  sustaining  this  objection. 

[3.]  The  next  objection  to  Millman's  attachment  is,  that  the 
bbnd  and  affidavit  bear  date  14th  February,  1849,  and  the  attach- 
ment is  dated  1.4th  February,  1840;  and  because  the  attachment 
is  returnable  to  May  Term  of  th6  Superior  Court  of  Muscogee, 
when  in  fact,  in  1840,  there  was  no  such  term  of  that  Court.  This 
is  also  a  fatal  objection  to  the  attachment.  The  Statute  of  1799 
requires,  that  before  any  attachment  shall  be  granted,  the  Judge 
or  Justice  granting  \he  same,  shall  take  bond  and  security  for  the 
indemnity  of  the  defendant,  as  therein  specified.  Prinee,  31. 
From  the  fece  of  the  record  before  us,  it  appears  there  was  no 
bond  given  at  the  time  the  attachment  issued.  It  was  said  on  the 
argument,  that  the  discrepancy  in  the  dates' is  owing  to  the  omts- 
sioh  of  the  party,  or  his  attorney,  to  fill  up  the  blank  left  in  the 
printed  form  of  the  attachment,  with  the  proper  date.  How  that 
may  have  been  we  cannot  say,  but  must  be  governed  by  the  re- 
cord, as  certified  to'  us  as  it  existed  rti  the  Court  below. 

[4.]  The  next  objection  to  Millman's  attachment  is,  thatitjdoes 
not  appear  that  the  officer  authorized  to  serve  the  same,  advertised 
his  proceedings,  as  required  by  the  Statute.  The  Statute  of  1799, 
before  cited,  provides  that  every  attachment  .which  may  be  issued 
according  to  the  provisions  of  that  Act,  shall  be  attested  by  the 
Judge  or  Justice  issuing  the  same,  and  be,  by  the  Sheriff  cr  per- 
son authorized  to  sei*ve  the  same,  publicly  advertised  at  the  Court 
House  of  the  County,  at  least  thirty  days  before  the  sitting  of  the 
Court.  Prince,  31.  There  is  no  evidence  in  the  record,  that  this 
requisition  of  the  Statute  has.  been  complied  with ;  and  the  ob- 
jection to  the  attachment  on  this  ground,  ought  to  have  beeiijrf 
tained,  for  the  reason  that  the  Statute  of  1799,  which  autj^&izes 
tlie  process  of  attachnient  to  issue,  and  which  prescribe^we  man- 
ner the  same  shall  issue  and  be  returned,  also  declaz^  that  **  all 
attachments  issued  and  returned  in  any  other  manner  thati  is  here- 
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mbefore  directed,  shall  be,  and  the  same  are  declared  to  be  null 
and  void.  Prince,  3l,  'S.  The  Statute  speaks  like  a  tyrant,  and 
must  be  obeyed. 

[5.]  The  objection  to  the  affidavit  made  in  Dawson's  attachment 
is,  that  the  remedy  is  sought  under  the  provisions  of  the  Act  of 
1816,  where  the  debt  is  not  due ;  and  it  appears  upon  the  face  of 
the  affidavit,  that  a  part  of  the  debt  teas  due  at  the  time  the  affi- 
davit was  made.  By  the  2d  section  of  the  Act  of  1816,  it  is  pro- 
vided, where  a  debt  is  not  due,  and  the  debtor  is  removing,  or  is 
about  to  remove  without  the  limits  of  this  State,  on  oath  being 
made  of  that  feet  by  the  creditor,  his  agent  or  attorney,  and  also 
of  the  amount  of  the  debt  to  become  due,  an  attachment  may 
issue  against  the  property  of  such  'debtor.     Prince,  35. 

The  affidavit  for  the  process  of  attachment  states,  tliat  Huff  is 
indebted  to  Dawson  the  s.um  of  five  hundred  dollars,  for  rent  of 
a  store  house«  from  1st  October,  1847  to  the  1st  October,  1848, 
payable  quarterly ;  and  that  said  Huff  is  about  to  remove  without 
the  limits  of  this  State,  so  that  the  ordinary  process  of  law  can- 
not be  served  upon  him.  This,  affidavit  is  dated  12th  February, 
1848.  The  rent  was  payable  quarterly  for  the  storehouse,  so 
•that,  at  the  time  of  taking  out  the  attachment,  one  quarter  of  the 
rent  was  due,  and  payable  by  the  terms  of  the  contract,  and  the 
other  three  quarters  were  not  due  and  payable  at  that  time.  The 
plaintiff  in  attachment  was  entitled  to  his  remedy  against  the  pro- 
perty of  his  debtor,  under  the  Act  of  1816,  for  so  much  of  his 
demand  as  was  not  due  at  the  time  of  suing  out  the  attachment, 
but  was  not  entitled  to  his  remedy,  under  that  Act,  for  the  amount 
of  his  rent  then  actually  due.  For  so  much  of  his  debt,  then,  as 
was  net  due  at  the  time  of  suing  out  the  attachment,  the  same  is 
good  and  valid,  and  for  no  more ;  and  to  that  extent  he  is  entitled 
to  have  the  money  in  Court  paid  to  his  attachment. 

There  were  two  objections  to  the  attachment  of  Breedlove,  be- 
sidesthe  objection  to  the  affidavit,  as  to  his  belief,  from  th0  evi- 
dence in  the  possession  of  the  agent. 

[6.]  First,  that  the  declaration,  founded  on  the  process  of  attach<- 
xHttnt^  w^is  not  filed  at  the  first  term  of  the  Court  to  which  the  at- 
tachment was  made  returnable.  Second,  that  the  officer  serving 
the  attacliment' did  not  advertiaehi^  proceedings,  as  required  by 
the  Statuteipf  1799.  In  Birdsong  and  Sledge  vs.  Brooks,  decided 
during  the  present  term  of  the  Court,  we  held  that  the  declara* 
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don  must  be -filed  at  the  first  term  of  the  Court ;  diat  the  word 
may,  in  the  Act  of  1838,  should  be  construed  to  mean  ikcM, 
What  we  have  before  said  with  regard  to  the  requisition  of  the 
Statute  as  to  &e  duty  of  the  officer  aorving  the  attachment,  to 
advertue  the  same,  in  considering  the  same  objection  to  Mill- 
man's  attachment,  as  well  as  the  imperoHve  language  of  the  Stat- 
ute of  1799,  it  is  not  necessary  to  again  repeat.  This  last  objec- 
tion is  fat^  to  Breedlove's  attachment,  and  ought  to  have  been 
sustained. 

Let  the  judgment  of  the  Court  below  be  rerersed,  with  in- 
structions as  to  Dawson's  attachment,  in  conformity  with  the  judg- 
ment of  this  Court. 


No.  32. — ^William  Hilliard,  tenant,  &c.  plaintiff  in  error,  Vi. 
Doe,  ex  dem,  R.  Connelly,  defendant. 

[1.]  The  consent  rule  in  ejectment  ia  always  considered  as  filed,  and  admits 
on  the  trial  Uate,  miry  and  cutter^  and  it  is,  therefore,  not  necessary  for  tbe 
plaintiff  to  prove  them. 

[2.]  The  fictitious  fortti  of  pleading  in  ejectment  held  to  be  snfficient. 

[3.]  The  Act  of  1837,  authorizing  and  requiring  the  Governor  and  the  Secre- 
tary of  State,  Surveyor  and  Comptroller  General,  to  correct  errors  in  grants 
and  to  issue  alias'  grants:  Hdd  to  be  unconstitutioual  so  far  as  the  rights  of 
third  persons,  other  than  the  State  and  the  original  grantee  are  conoeraed. 

[4.]  If  a  grant  be  void  upon  its  face,  or  be  issued  without  authority,  or  against 
a  prohibition  in  a  Statute,  or  if  the  State  has  no  title,  it  may  be  impeached 
collaterally  in  aOonrt  of  Law.  But  in  general,  other  objections  and  defects 
must  be  put  in  iasae  by  a  regular  course  of  pleadings  by  InU  or  wargjji'ai 

>  ■ 

Ejectment,  in  Stewart  Superior  Court    Tried  before  Judge 
Alexandeb,  April  Term,  1849.  ^^y" 

This  was  an  action  of  ejectment,  filed  in  the  us^  form, 

wherein  John  Doe,  on  the  demise  of  Richard  Connellvf  was  plain- 

tiff,  and  William  Hilliard  was  defendant.    Upon  the  trial,  coun- 
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Bel  for  defendant  demurred  on  the  gi'ound  that  it  did  not  contain 
the  party's  "  charge,  allegation  or  demand,  plainly,  fully  and  dis- 
tinctly set  forth."  The  Court  overruled  the  demurrer,  and  defend- 
ant excepted.  -    ^ 

Plaintiirs  counsel  offered  in  evidence  an  alias  grant  issued  hy 
His  Excellency,  George  W.  Towns,  Governor,  &r.  to  the  plain^ 
tiff,  by  virtue  of  the  provisions  of  an  Act  passed  25th  December, 
1837,  "  to  amend  an  Act  to  authorize  the  Governor,  Secretary  of 
State,  Surveyor  General  and  Comptroller  General,  to  correct  any 
errors  that  may  have  taken  place  in  issuing  any  grant  or  grants 
in  any  of  the  land  lotteries  of  this  State,  passed  December  22d, 
1827." 

The  accompanying  exemplification  showed  that  ftU  the  provi- 
sions of  the  Act  had  been  complied  with.  The  original  grant 
was  older  than  the  Act  of  1827. 

Counsel  for  defendant  objected  to  the  evidence.  The  Court 
overruled  the  objection,  and  defendant  excepted. 

When  the  plaintiff  closed  his  case,  defendant's  counsel  moved 
a  nonsnit,  on  the  ground  that  the  plaintiff  had  not  proven  lease, 
entry  and  ouster,  and  no  *'  consent  rule"  had  been  entered  in  the 
case. 

The  Court  overruled  the  objection,  and  defendant  excepted ; 
and  upon  these  several  exceptions  error  has  been  assigned. 

H.  L.  BenninGit  for  the  plaintiff  in  -error — 

1.  1.  In  this  State  we  have  abolbhed  the  technical  forms  and 
reqairements  of  the  English  pleadings.  2  Kelly y  258.  3  lb.  81. 
1  lb,  70.     1  lb,  257. 

2.  Actions  of  ejectment  in  the  old  form  are  no  more  "  recog- 
nized" by  the  Act  of  1834,  entitled  an  ''Act  to  authorize  plain- 
ti09  in  ejectment"  Sec.  than  common  counts  in  assumpsit  are  re- 
cognized by  the  Statute  of  Limitations  in  the  words, "  all  actions 
upon  account  and  upon  the  case."  PrincCt  473,  575.  And  commdn 
counts  are  not,  by  those  words,  at  all  recognized,  and,  therefore, 
ttie  not  sufficient.    3  Kelly,  80,  81. 

3.  'Repeals  of  Statutes  by  implication,  only  take  place  where 
there  is  ^  ** positive'repugnancy"  between  their  provisions.  5  Ga. 
JLtps. 

4.  There  is  no  repugnancy  between  the  provision  in  the  Act  of 
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1799,  in  these  words,  viz :  "  Which  petition  shall  contain  the 
plaintiflTs  charge,  allegation  or  demsLadt  plainJy, fully  and  dutincily 
Mtjorthf**  and  those  of  any  other  subsequent  Acts. 

II.  1.  The  Act  of  1837,  {HotchkUs,  |f  6,)  fur  amending  an  Act 
authorizing  the  correction  of  errors  in  grants,  &c.  contains  two 
•clauses,  each  specif3ring  a  different  class  of  cases  to  which  the  Act 
extends.  The  1st  clause  is  confined  to  errors  in  the  "  respective 
<lfficu*^  of  the  Executive ;  and  of  these  errors  to  those  which  were 
pcut  "  that  may  have  taken  place"  The  2d  is  confined  to  future 
^errors,  those  which  "  may  hereafter  (thereafter)  take  place." 

2.  The  errors  attempted  to  be  corrected  by  the  Governor,  &c 
in  this  case,  were  errors  in  a  grants  and,  therefore,  they  were  not 
within  the  bperation  of  the  first  clause,  and  were  errors  in  a 
grant  which  was  older  than  the  Act  itseJf  and  they  were  therefore 
not  within  the  second  clause. 

3.  Therefore,  the  Act  neither  gave  nor  thought  of  giving  the 
•Governor,  &c.  power  to  correct  them. 

XII.  But  if  it  was  the  intention  of  the  Legislature  to  retro- 
act  upon  errors  in  grants  already  made,  then  the  Statute  was  one 
^'  impairing  the  obligation  of  contracts,"  and,  therefore,  void  by 
the  Constitution. 

1.  "  A  contract  executed,  as  well  as  one  which  is  executory, 
contains  obligations  binding  on  the  parties.  A  grant,  in  its  own 
Bature,  amounts  to  an  extinguishment  of  the  right  of  the  grantoTt 
aad  implies  a  contract  not  to  re-assert  that  riglu,  A  party  is,  there- 
fore, always  estopped  by  his  own  grant."  Fletcher  vs.  Peck,  6 
Oranch,  (Marshall,  Ch.  J,)  137,  135. 

2.  To  re^grant  the  land  is  to  re^assert  that  right,  and  thus  to 
impair  the  obligation  of  the  old  grant ;  therefore,  any  act  of  a 
State  which  attempts  such  re-grant  is  void. 

3.  Even  if  reasons  exist  which  would  be  sufficient  to  justify  a 
Court  in  *<  impairing  (or  annulling)  the  obligation  of  a  contract," 
such  as  fraud  in  obtaining  it,  or  in  the  case  of  a  charter  to  a  cor- 
poration, nonuser  or  misuser  of  the  franchises,  still  such  reasons 
would  not  empower  the  Legislature  to  impair  it.  Fletcher  w. 
Peck,  134,  135.  Young  if  Calhoun  vs.  The  Harrisons,  6  Ga. 
155.  And  if  such  reasons  as  these  cannot  give  the  powec^D  ^^ 
Legislature,  much  less  can  accident  or  •mistake  or  errq^give  it. 
It  is  part  of  the  contract  that  one  of  the  parties  to  it  s|^  not  ad« 
judge  questions  aifectihg  its  validity.   .  r 
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IV.  1.  And  tbe  Constitution  of  Georgia  provides,  that  "  The 
Legislative,  Executive  and  Judiciary  departments  of  Govern- 
ment shall  be  distinct,  and  no  person,.or  collection  of  persons,  being 
of  x>ne  of  those  departments,  shall  exercise  any  power  properly 
attached  to  either  of  the  others,  except  in  the  instances  herein 
(therein)  expressly  permitted."     Pr,  Dig.  902. 

2.  The  power  to  set  aside  grants,  on  the  ground  of  their  hiring 
been  made  by  mistake,  is  properly  attached  to  the  Judiciary  de- 
partment.    FUtcher  vs.  Peck,  6  Cranch,  133. 

3.  Therefore  it  cannot  bo  exercised  by  the  reasons  attempted 
to  be  clothed  with  it  by  the  Act  of  1837,  they  being  of  another 
department — the  Executive. 

V.  The  tenant,  Hilliard,  never  having  entered  into  any  "  con- 
sent rule  to  confess  lease,  entry  and  owter,**  and  never  having,  in 
fact,  confessed  either,  and  no  proof  having  been  made  as  to  ehher, 
the  motion  for  a  nonsuit  was  well  taken.  3  Black,  Com^  203,  204, 
205. 

Wei^lborn,  for  defendant  in  eiTor — 

Argued  that  the  Act  of  the  Legislature  complained  of  as  un* 
constitutional  in  the  record  of  this  casoi  was  but  the  exercise  of 
the  familiar  legislative  function  of  providing  a  legal  remedy.  It 
does  not  propose  to  disturb  the  obligations  of  a  contract;  on  the 
contrary,  it  does  but  provide  a  cheap  and  convenient  methodby 
which  contracts,  i'n  certain  cases,  may  be  ascertained  and  execute 
ed.  In  the  cases  of  Caldcr  vs»  Bull,  (3  Dal.  386,)  and  Cooper  vs, 
Telfair,  (4  Dal.  14,)  and  WaUon  vs.  Mercer,  (8  Pet.  88,>  are  in- 
stances  in  which  more  extended  and  doubtful  displays  of  legisla- 
tive authority  in  the  direction  df  the  Judiciary  department  were, 
by  the  Supreme  Court  of  the  United  States,  upheld  and  enforced. 
The  true  question  raised  by  the  first  article  of  the  Constitution,  as 
we  think,  is  not  whether  it  was  appropriate  to  the  Judiciary  to 
have  furnished  us  a  remedy  in  lieu  of  the  one  provided  by  the  Act 
of  1837,  but  whether  the  proceedings  had  below  by  the  diilerent 
ftmctionaries  named  in  the  Act,  were,  in  their  natures,  appropriate 
to  u4|0e  functionaries  under  the  direction  and  guidance  of  the 
Legisla{||re;  and  our  argument  is,  that  the  correction  of  their 
own  raista^ces  in  the  issuing  of  the  original  grant,  by  reference  to 
the  books  of  file  in  their  offices  respectively,  was  an  act  in  its  na- 
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ture  appropriate  to  them,  and  was,  therefore,  properly  performeci 
by  them. 

The  Act  provides  for  the  giving  of  notice  to  the  opposite  party^ 
and  secures  the  opportunity  of  defence.  It  is,  therefore,  not  un- 
coiistitutionaL  Had,  however,  the  mode  of  procedure  provided 
been  wholly  ex  parte,  this  Court,  in  the  case  of  Nelson  vs.  Foster f 
(^  Ga,  Reps,  194,)  ruled  that  it  would  not^  for  that  reason,  disre- 
gard the  Act. 

Should  the  Court  deem  the  Act  of  doubtful  constitutional  vali-' 
dity,  the  rule  is  that  it  must  be  enforced.  In  the  case  of  NeUom 
vs.  Foster,  just  cited,  the  language  of  this  Court  was,  that  di^ 
"  will  not  pronounce  a  Statute  a  nullity  except  in  a  plain  and  pal'* 
pablecase." 

Finally,  aside  from  the  Act  of  1837,  it  was  competent  for  the 
Court  below  to  receive  testimony  to  prove  the  grant  first  issued  to 
be  void.  Patterson  vs,  Wynn,  11  Wheat.  380.  And  assuming  it  to 
be  true,  tliat  a  mistake  as  to  the  identity  of  the  drawer  of  the 
land  was  committed  in  the  original  grant,  then  the  grant  contain^ 
ing  such  mistake  was  a  nullity. 

The  interrogatories  read  to  the  Jury,  exposed  the  nullity  of  the 
original  grant  by  disproving  the  identity  of  the  nominal  grantee 
therein  with  the  drawer,  and  the  application  of  the  grant  of  the 
later  date  to  the  plaintiff  in  ejectment  below. 

By  the  Court. — ^Nii>bet,  J.  delivering  the  opinion. 

[1.]  The  consent  rule,  in  our  practice,  is  considered  aafiledr 
whether  it  is  in  fact  filed  or  not.  By  this  rule  the  defendant  con- 
fesses, at  the  trial,  the  lease,  entry  and  ouster*  The  issue  is  on  the 
title,  and  the  plaintiff  is  not  compelled  to  prove  lease,  entry  and 
ouster.     Cumming  and  others  vs.  Butler,  6  Ga.  Reps.  88. 

[2.]  We  see  no  good  reason  for  abandoning  the  fictitious  form 
of  pleading  in  ejectment.  However  absurd ,  it  may  seem  to  be, 
and  however  unnecessary  in  fact,  yet  both  the  Legislature  and  the 
Courts  have  acquiesced  in  it  since  the  organization  of  the  Go- 
vernment, and  it  is  familiar  to  the  profession.  The  LegiBladUj^ 
have  authorized  a  departure  from  it,  but  have  not  made  it  ou^pt- 
tory.  Acts  of  1847,  Pamphlet,  p.  203.  See,  also,  a  ddBion  rf 
this  Court  as  to  the  form  of  an  action  in  trover,  6  Ga.  A|p.  213. 

[3.]  The  Act  of  1837,  so  far  as  it  affects  the  rights  of  third  per- 
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sons,  is,  we  tkink,  unconstitutional.  That  corrections  may  be 
made  of  errors  which  have  occurred,  connected  with  the  issuing 
of  grants  in  the  different  offices  at  Milledgeville,  under  that  Act, 
,  as  between  the  State  and  the  grantee,  we  do  not  doubt.  Nor  do 
we  doubt  that  errors  in  the  grant  itself,  may  also  be  corrected 
where  there  is  no  conflict  of  interest  or  title.  But  -when  such 
corrections  afiect,  as  here,  the  interest  of  third  persons,  as,  for 
example,  the  identity  of  the  rightful  grantee,  and  therein  the  title 
to  the  land,  the  corrections  involve  judicial  functions,  and  if  made 
are  nullities. 

We  have  more  than  once  said,  that  we  will  not  declare  an  Act 
of  the  Legislature  void  for  unconstitutionality,  unless  it  is  plainly, 
palpably  so.  This  law,  to  the  extent  indicated,  is  plainly,  palpa- 
bly tineonstitutioijal.  The  departments  of  the  Government  are 
made  separate  and  distinct  by  the  State  Constitution.  The  Le- 
gislature, except  in  the  cases  enumerated,  are  prohibited  from  the 
exercise  of  judicial  powers.  This  case  falls  within  none  of  the  * 
exceptions;  They  cannot  exercise  judicial  powers,  through  agents  . 
or  appointees.  The  Executive  can  exercise  no  judicial  functions 
whatever.  To  prove  the  w'isdom  of  the  law-making,  law-admin- 
istering and  executive  powers  being  separate  and  independent, 
would  be  tt  woVk  of  supererogation. 

The  Act  of  1837  authorizes  and  requires  the  Governor,  Secre* 
tary  of  State,  Surveyor  General  and  Comptroller  General,  to  cor- 
rect any  errors  in  their  respective  offices,  whict  may  have  occurr  '  . 
red  in  transcribing  thefnatoe  or  names  of  fortunate  drawers,  or  in 
any  other  matter  (xt  thing  connected  with  the  issuing  of  grants. 
It  farther  requires  them  to  correct  any  errors  wiiich  thereafter 
might  occur  in  the  issuing  of  grants  to  lands  embraced  in  the  Lot-^ 
tery  Aets,  upon  application  being  made  by  the  fortunate  drawers  * 
at  their  respective  offices. .  And  upon  %h^  correction  of  the  er- . 
rors  complained  of»  if  the  original  grant  is  not  produced,  the 
Governor  is  required  to  cause  an  alias  grant  to  issue,  conforming 
to  the  corredtion  juode  j  such  alias  grant  to  enure  and  t&ke  ef-- 
fedt  from  the  date  of  the  issuing  of  the  original  grant.    .The  Act  * 
ftutfaer  declares,  that  such  alias  grant  shall  be  taken  and  held  by  * 
theX^eurts  of  Law,  in  lieu  of  and  as  a  substitute  for  the  original. 
■"  It  proceeds  to  require  the  *  Governor  to  givfe  six  montha'  notion 
of- an  application  for  an  aliai  grant.     Again;  it  empowers  ilte  Go* 
vernor,  when  it  is  made  to  appear  to  him,  that  through  mistake 
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or  orersight  in  any  of  the  offices,  two  grants  have  been  or  shall 
•be  issued  to  difierent  individuals  for^he  same  land,,  to  have  the  .6t> 
rpr  corrected,  and  to  set  aside  the  grant  improperly  issued,  and 
to  correct  such  'other  errors  as  he  may  deem  e)cpedient  where , 
grants  have  been  improperly  issu^dl     Hotchkus,  396. 

This  Act  confers  very-  general  and  very  great  powei*s  on  the 
Gavenufr^-^h^  power  of  correcting  all  errors  in  grants^  and  of 
issuing  jsui  alieu  grant.  Now  the  power  goes  the  exteiH  of  deter- 
mining upon  the  jiumber  ,and  quantity  of  the'  lot  of  land — upon 
the  identity  of  the  drawer,  and,  therefore,  upon  the  title.*  The 
Legislature  have  attempted,  in  this'A«t,  to  clothe  the  Xxovemor 
'  and  ♦Secretaries  with  the  poiyor  to  revoke'  the-  Staters  grant  after 
it*  has  issued,  and  to  determine  the  rig}ifii  of  parties  litigpting  un-  • 
-dor  it,  and  to  issue  a  new  granCin  conformijty  with  any  iterations 
he  may  make.  It  is  a  power  over  tittes — ^it  is  jurisdiction  over 
landd.  By  the  nature  of  the .  Governiiient,  and  by  expresa  con- 
stitutional enactment,  the  Legislature  can  bestowi  aiid  the  Gt>-- 
vemor  exercise,  no  suqh  powers. 

The'  case  made  by  the  record  illustr^ites,  with  singular  aptnesst 
the  truth  of  what  1  have  stated,  as  to  the  extent  and  eflect  of  thi^ 
/  power.'    S^re  is  an  action  brought  for  the*  recovery  of  land. 
The  defendant  clainrs  under  a  grant  Vq  Laurance  Connelly's  illegi- 
timates, and  the  plaintiflT  claims  under  a  corrected  grant  .to  Lau- 
rank   Connelly's  illegitimates.     Now,  here  is. a  contest  about  title 
to  land.    One  "party  claiijos  to  be  the  rightful  .<Jrawer,beitag  an 
illegitimate f  and  hqlds  the  first  grailt.     Thte  other  party -claims  to^ 
.  -be  the  rightful  drawer/  as  the  Ulegithnute  c7Mdren.qf  Ztajttrana 
Connelli/tjNid  they  hold  the  alius-  or  corrected  grant.     The  Gth 
tenwr,  under  the  Act  of  1837,  has  annulled  ^e  first  grant,  de-  * 
termined  upon*  the  conflict  of  titles  under  it,  and  issued  a  new 
graiit  to  the  prevailing  "party.     N-ow,  if  the  Act  of  1837isallow- 
ed  to  prevul,  what  is  the  0ffect  ?  ^  It  is'this,  to  wit :  the  ver]i;quea- 
tioft  before  the  Court-— the  ownership  of  .the  land — h^  been  kd^ 
^  'judgigd  by  the  Executive,  and  the   Cdurt  i&  con<;iuded  b'y^  tHat 
'  judgment.     The  Court  is.  <bus  ^vested  of  its  appropriate,  and, 
indeed/  exclusive  furtction-i-the  trial  of  the  right  of  property  jn*  ' 
l£U)ds.   Some  points  are  argued  when  stated.*  Thisis  one.   Sb  long 
'  as  this  correcting  power  does  not  4;cftne  in  conflict  with  (Sie  rights 
of  others  tliaii  the  State  tind  tlie  original  grantee,  it  i^harmlesd ; 
.  but, when  it  do^s,  the-  Courts  mujit  consider  it  as  a  qiere  nullity, 
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because  the  exercise  of  judicial  functions.  Th^  Constitution  es- 
tablish^ certain  Courts,-  and  provides  for  such  other  Courts  as 
tbe  Legislature  ipay,  fro;n  time  to  time,  ordain  and'  establish.  It 
niay  be  said>  that  under  this  grant,  the  Legislature  may  aftd  have 
created  a  Court  for  the  especial  purposes  o£  the  Act  of  1837. '   To ' 

.  which  idea  there  are  two  replies.     First,  it  is  by  virtue  of  the    • 

'constitutional  separation  o£  Executive  and  Judicial  powers,  im» 
possible  that  thQ  Governor  shall  become,  in  any  form,  a  Judge  -to 

'  determine  the  rights  of  the  citizen.  Second,  the  Constitution  has 
given  to  the  'Superior  Courts  exclusive  jurisdiction  over  titles  to 
lands,^    It  cannot^be  vested  any  where  else.     Prince,  909,  910. 

1  hare  said  that  the  power  conferred  by  this  Act  is  very  large. 
It  is  difficult  to  prescribe  limits  to  it.  It  extends  to  the  correction 
of  all  such  errors  as  the  Governor  may  deem  expedient  when 
grants  have  improperly  issued ;  and  where  two  grants  have  been 
iBSued  hy  mistake  or  oversight,  to  set  aside  the  giant  improperly 
]«atied.  It  involves  the  power  to  revoke  the  State's  grant  issued 
by  authority  of  the  Legislature.     The  correct  view  of  this  whole 

,  matter  is  this :  the  State,  who  is  the  grahtor»  by  Act  of  th/s  ]^e- 

.  gislatiire,  and.  through  the  Governor  and  the  Secretaries,  after 
ltd  grant  has  issued,  assumes  the  power  to  revoke  it ;  to  judge 
of  Jthe  fegularity  of  its  issue,  of  the  rightful  investiture  of  the 
grantee,  and  to  pass  upon  antagonist  .claims  of  citizens  under  it. 
Although  the  power  is  claimed  to  be  the  cprrection  of  merely 
clerical  errore,  yet  the  effect  of  the  exercise  of  that .  poWer  is 

•  >vha^I  have  stated.  If  so,  very  yital  and  practically  inxportant 
'principles  are  inyplved<  When  the  State  issues  her  grant,^  tinder 
her  ^eat  seal,  she  cannot  recall  it.  It  is  the  irrevocable  testimony 
that  she  has  divested  herself  of  the  thing  .granted.  Grants  do 
not  exist  as  title  against  the  State  during  her  pleasure.     If  the 

"Governthent  can  recall  its  grant  for,  one  cause,  why  qot  for  all 
causes?  If  it  can  at  all;  it  is  a  pure  despotism.  The  -grant,  when 
iLhas  issued,  is  a  contract  One  party  to  a  contrsict  cannot  set  it 
aside,  although  that  party  be  a  sovereign  State.  .  If  conflicting 
-claims  or  rights  or  interests  spring  np  under  that  contract,  by  rea- 
son of  mistake,  error,  fraud,  or  anyoth^r  cause,  the' Courts  of 
Justice  are  open  for  their  adjustment.  •  See  Terrett  and  others  vs. 
Taylor  imd  others,  9  Cranch^s  S..C,  iL  43  to  .45.  .  Fletcher  vs. 
peck,  6  G^anch's  S.'C  R.  87  to  148.     Duncan  vs.  Beard,  2  Nott  4r 
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McCord,  400.     Tawn  of  Patdett  vs,  Clark  et  al.  9  Oran$h^  292: 
Pclk's  Lessees  vs.  Wendell,  5  Wheat,  293. 

I  apprehend  it  is  well  settled  that  it  is  competent  for  the  Courts 
of  Justice  to  impeach  patents  or  grants  for  land ;  and  if  so,  all 
the  benefits  of  the  Act  of  1837  are  secured.  In  Patterson  vs^ 
Wynih  the  Supreme  Court  of  the  United* States  say,  "  We  nrnj 
therefore  assume,  as  the  settled  doctrine  pf  this  Court,  that  if  a 
patent  is  absolutely  void  upon  its  face  ;^or  the  issuing  thereof  was 
without  authority ;  or  was  prohibited  by  Statute ;  or  the  State  had 
no  title,  it  may  be  impeached  collaterally  in  a  Court  of  Law,  in  an 
action  of  ejectment."  But  in  general,  other  objections  and  defects 
complained  of,  must  be  put  in  issue,-  in  a  regular  course  of  plead- 
ings, in  a  direct  proceeding,  to  avoid  the  patent.  11  Wheat.  380. 
5  Wheat.  293.  In  England,  letters  patent,  as  a  general  rule,  can 
only  be  avoided  by  scire  facias,  sued  out  on  the  part  of  the  Gov- 
ernment, or  some  individual  in  its  name.  Where  there  are  two 
patents  for  the  same  thing,  it  seems  that  either  patentee  may«ue 
out  the  writ.  4  Presto  88.  Dyer,  197,  b.  Hunt  vs.  Coffin,  Dyet^ 
198,  a.  Jenk.  Cont.  126,  case  56.  The  King  vs.  Butler,  3  Let. 
220.     The  King  vs.  Amery,  2  Term  R^.  615. 

A  Court  of  Chancery  will  set  aside  a  patent  for  fraud,  irregular- 
ity, or  mistake.      The  Attorney  General  vs.  Vernon,  1  Vcr.  277, 
370.     iH.i^M.  23,  92,  165.     2H.8fM.  201,  244.     1  ]hid,  18V,. 
190.      1   Mu^f.  134.    Jackson  ex  dem.  Marcius  4:s.  Lawten,  10* 
John.  Rep.  22. 

Formerly,  under  our  head-right  laws,  an  appeal  lay  upon  a 
caveat  to  the  issuing  of  a  -grant,  to  the  Governor.  Afterwards, 
and,  I  have  no  doubt,  because  of  the  unconstitutionality  of  such 
appeal,  this  law  was  repealed,  and  an  appeal  authorized  to  the 
Superior  Courts. .  Prince,  ,522, 52S,  529,  540. 

l*he  imperfectness  of  the  tribunal  created  by  the  A^ct  of  .18379'  . 
is  manifest  lo  all.    It  is  without  the  form's,  the  rules  of  evidence*, ' 
and  the  necessary  aids  and  helps  of  a  Judicial  tribunal.     Notice 
of  an  application  for  an  e^lias  grant,  is  required  to  be.g^ven  ^  «but 
who  may  defend,  or  how,  or  to  what  extent,  is  not  prescribed. 
Again,  no*  Jury  is  provi4ed.     No  man  can  be  divested  of  a^  * 
right  of  property  which  he  claims,  but  by  judgment  fffliis 
peers.  f' 

Again,  the  Act  is  unconstitutional,  bec^auaethe  Constitution  re- 
quires that  cases  ilivolving  titles  to  lands,  shall  be  triecH^  the 
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ty  where  thfi  lank  lies ;  and  they  cannot  be,  therefore,  tried  at 
MUledgeville,  unless  the  land  in  question  lies  in  the  county  of 
Baldwin. 

It  is  no  reply  to  this  reasoning,  that  the  State  may  prescribe 
terms  to  the  issuing  of  her  grant.  That  is  not  denied.  All  the 
questions -which  are  made,  or  can  be  made,  under  the  Act  of  1837, 
originate  ajier  a  grant  hai  issued.  All  such  questions,  so  far  as . 
third  persons  are  concerned,  in  our  judgment,  belong  to  the 
Courts.  , 

Let  the  judgment  be  reversed. 


No.  33v — Samu«l  a.  Jefferson,  plaintiff  in  error,  vs.  The  Mayor 

OP  Columbus,  &c.  defendants. 

[1.].  Where  the  Clerk  of  the  Superior  Court  certifies  that  he  sent  up  the  ori- 
gaud  nUiee,  together  with  the  bill  of  exceptiooa,  transcript  of  the  record,  ^. 
and  it  ii  not  foqud  with  the  papers,  the  presumption  will  be  tliat  it  was  lost 
in  its  tnnsmission  to  the  Court ;  and  upon  suitable  proof,  a  copy  may  be 
established  in  lieu  of  the  original. 

[2.]  An  "  acknowledgment  of  service"  of  the  bill  of  exceptions,  citation  and 
notice  of  xhefiiag  of  said  citatum f\A  not  a  compliance  with  the  Statute,  re- 
quiring notice  to  be  given  within  ten  days  of  the  signing  of  the  bill  of  ta> 

,  etpliont. 

Motion  to  dismiss  the  writ  of  error.     The  grounds  of  the  mo- 
tion are  embodied  in  the  decision  of  the  Court. 

Jas.  Johnson,  for  the  motion. 

Downing,  contra. 

■ 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

A  ihotion  ift  made   to  dismiss  this  writ  of  error,  upon  the 
ground»^-lst.  That  there  is  no  original  notice  sent  up  with  the    * 
papers.    !Sd.  Because  no  notice  has  been  given' of  the  signing  of 
the  bin  of  dxceptions^as'  required  by  law. 
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[l.J  The  Cl6rk  of*  ihe  Court  below  certifies,  t^al  he  sent  up 
•    ^  the  original  noticp,,together  with  the  trangcript  of  the  vecord  and*  ' 
bill  of  exceptions;  and  although  h^may  be  mistaken  in  point  of 

•  fact,  we  should  be  authorised  in  presuming  thai  the  notice  was 
lost,  and,  upon  suitable  proof,  to  allow  a  copy  to  be  sabstituted. 

[2.]  But  the  other  objection  is  fatal  and  incurable.     It  appears 
.  by  the  certificate  "of  the  Clerk,  that  the  term  of  the  Court*  at 
which  the  cause  was  tried,  adjourned  t^e  30th  day  of  December/ 
1848 ;.  and  that  the  .bill  of  exceptions  was  filed  in  office  on  tjbe 
22'd  day  of  the  ensuing  month.'    There  is  no  date,  howevfer,  to 
tix6  certificate  of  the  presiding  Judge.     A  comparison  of  dates 
WQuld  be  conclusive,  that  the  act. was  done  within  the  thisty  days 
prescribed  by  the  Statute ;  but  this  does  not  meet  the  difficulQ". 
The  only  evidence  of  the  notice  of  the  signing  of  the  bill  of  ex- 
ceptions,, is  the  acknowledgment  of  the  attorney,  endorsed  upon 
the  citat ion,. vihich  is  in  these  words :  "  I  acknowledge  due  and 
legal  service  -of  the  abova  bill  of  exceptions  and  citation,  and-oi 
3ic5tice  of  the  jfilingaf  said  citation ^  and  waive  service  of  copies 
thereof,  22d  January,  1849."      The  acknowledgment  is  of  the 
Jiling  of  the  citation,  apd  not  of  the  signing  of  the  bill  of  excep- 
tions.   And  as  to  the  acknowledgment' of  the  bill  of  exceptions*, 
it  may  have  been,  for  anything  thsit-  appeaiPd,  before  it  was  certi- 
.  iied  and  signed  by  the  Judge.     tJpon  these  points  the  Act  is  im-. 
perative  ;  and  we  are  not  at  liberty  to  disregard  its  provisions,  if . 
Hive  would.   .  .       •  .         -•  . 

.  Whether,  as  has  been  suggested,  the  Legislature  may  see  fit  tb 
dispense,* with  any,  or  all  of  these  wise  and  salutary  provisious* 
for  the  prgpbr  prosecution  and  defence  of  legal  rights — nlatter^ 
many  of  themras  we  think,  not  of  form  merely,  but  of  vital  substance 
«— and  permit  the  party  aggrieved,  without  notice  to  his  adversary;  * 
to  bring  up  for  discussion  an4  adjudication  in  this  Court,  all  the  er- 
rors of  which  he  cpmplains,  is  a  question  of  expediency,  to  be  regu- 

•  kited  exclusively  by  the  law-taaking  power.   In  any  event,  it  Is  our  . 
duty  to  execute,  to  the  best  of  our  ability,  whatever  the.  co-ordinate 
departments  of  the  Gi>vernment  may,  in  this  behalf  direct     One 
thing,  however,  should  not  be  overlpoked,  namely,  Aat  thp  lajr*  • 
regards  those  only  who  watch  and  work,  and  not  those  who'deep. 
The  law  cah  only  protect  those  whQ  take  due  care  of  th^selve^ 

.  while  those  who  •  disregard  its'  requirements,  must,  ]|0ceaearily« 
euffer  tHe  consequences  of  their  aw^  negle<:t  ^* 


* . 
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Winter  vs.  Garmril.     • 

No.  34.'*-NroHN  G.  Winter,  plaintiff  in  error,  r*.  W.  W.  Gar-   ' 

RARD  and  others,  defendants. 

> 
£1.]  In  this  State  a  mortgage  is  considered  as  only  a  securiry  for  the  debt  of 

the  mortgagor ;  the  mortgaged  property,  after  the  foreclosure  of  the  niort- 

gage,  is  directed  to  be  sold,  and  after  the  payment  of  the  mortgage  debt,  the 

surplus  pfocecdfl  of  the  sale,  if  any,  are  to  be  paid  to  the  mortgagor. 

[2.]  The  general  rule  is,  that  where  mortgaged  property  is  levied  on  by  an  ex- 
ecution, issuing  upon  a  general  judgment  against  a  mortgagor,  and  sold  as  * 
the  property  of  the  moitgagpr,  subject  to  the  incumbrance  of  the  mortgage, 
iho  purchaser. under  such  general  judgment  gets  only  the  mortgagor's  equity  • 
of  redenption  in  the  property. so  mortgaged,  and  the  proceeds  of  such  sale 
belong  to  the  mortgagor,  or  his  general  judgment  creditors.  *     ' 

[3.]  Where  a  mortgagee  ^ad  foreclosed  his  mortgage,  and  obtained  an  ezecu' 
^on  against  the  mortgaged  property,  which  had  been  levied  by  the  Sheriff  ;  * 
and  had  also  obtain^  a  general  judgment  against  the  mortgagor  for  the 
same  dtfbt;  and  the  Ji-fa.  issuing  therefrom  had  been  levied  ^on  the  same 
'property,  and  advertised  for  sale  on  the  stime  day,  and  the  whole  corpttt  of 
Che  property  mortgaged  was  sold  by  the  Sheriff  under  the  general  judg- 
'Baent,' subject  to  the  mortgage  lien,  by  the  direction  of  the  mortgagee.  Un- 
der a  mistakey  that  the  equity  of  redemption  of  the  mortgagor  could  not  be 
sold  after  the  foreclosure  of  the«  mortgage  :  Hcldy  that  inasmuch  as  the 
idude  eorput  of  the  property  was  Sold,  and  sold  for  its  full  value,  and  the 
same  not  being  sufficient  to  extingf^sh  the  mortgage  debt,  that  in  The  diatri' 
Iration  of  the  proceeds,  of  the  sale,  according  to  the  peculiar  facts  of  the 
'  case,  the  mortgagee,  having  the  oldest  lien,  was  cqidlably  entitled  to  have' 
the  money  in  ;the  hands  of  the  Sheri^  applied  thereto. 

:  ...  • 

-  Kule  against  the  Sheriff,  and   motion   to  distribute  money,  iw 
.  Muscogee  Superior  Court.     Decided  by  Judge  Alexander,  May 
Term,  1849. 

- 

For  the  facte  of  this  case,  see  the  judgment  of  the  Court, 

Bennino,  for  plaintiff  in  error.  •  . 

James  Johnson^,  for  defendants  in  errorr  ■ 

•  .  •  , 

By  tlie  Cour(. — ^Warner,  J.  delivering  the  opinion. 
-        *  • 

It  appifears  fronithe  transcript  of  the  record  in  this  case,  that 

•    John  G.  Winter  had  two  executions  in  his  favor  against  Richard 

Hooper,  fotaded  on  the  same  debt — ^the  one  being  a  mortgage ^. 
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fa,  and  the  other  having  issued  on  a  general  judgment.  Both^. 
'  fas,  were  levied  on  certain  real  estate  in  the  City  of  Columbus; 
described  in  the  mortgage,  and  which  was  duly  advertised  for 
sale.  On  the  day  of  sale,  the  property,  by  "direction  of  Winter, 
was  sold  under  the  general  judgment  Ji,  fa,  subject  to  the  lien 
of  the  mortgage,  and  was  purcliased  by  Winter,  for  the  sum  of 
$1,068  70.  At  the  time  of  the  sale  there  was  in  the  hands  of  the 
Sheriff  a  fi.  fa,  in  favor  of  Garrard  &  Urquhart,  founded  on  » 
judgment  of  older  date  than  Winter's  gener^  judgment,  but 
younger  than  the  lien  of  the  mortgage.  The  money  being  in  the 
hands  of  the  Sheriff,  Winter  moved  a  rule  against  him  to  show 
cause  why  the  same  should  not  be  paid  over  tp  his  mortgage^, 

fa.  By  the  order  of  the  Court,  Garrard  &  Urquhart  were  made 
parties  to  the  proceedings.  The  Sheriff,  in  his  return,  dtated  in 
substance  the  facts  before  recited.  Winter,  the  party  moving  the 
rule  against  the  Sheriff,  alleges,  among  other  things,  that  the  mort- 
gage was  of  older  date  than  Garrard  &  Urquhart's' judgment,  and 
for  an  amount  greatly  more  than  the  value  of  the  property ;  that 
the  value  of  the  property  sold  was  not  more  than  the  amount  of 
his  bid,  to  wit :  $1,068  70 ;  that  the  whole  interest  in  said  pro- 
perty was  sold,  and  such  whole  interest  was  npt  sufficient  to  pay 
it,  the  mortgage  being  for  more  than  $6,000,  and  that  he,  Winter, 
was  mutdken  in  supposing  that  any  other  than  the  whole  interest 
in  the  property  could  be  sold  when  he  bid  off  the  property. 

The  facts,  as  the  same  appear  on  the  face  of  the  record,  do  not 
appear  to  have  been  controverted,  but  the  motion  to  pay  over  the' 
money  to  Garrard  &  Urquhart's  Ji,  fa,  appears-  to  have  been 
made  in  the  Co.urt  below  upon  Hi^facU  as  stated^  inasmuch  as 
no  issue  was  taken  or  tendered  thereto.  The  Court  below  or- 
dered the  money  to  be  paid  over  to  Garrard  &  Urquhart's  Ji^fa. 
Whereupon  Winter  excepted. 

[1.]  in  this  State,  as  we  have  already  held,  a  mortgage  is  only 
a  security  for  the  payment  of  the  debt  of  the  mortgagor. 

.[2.J  The  general  rule  in  this  State,  undoubtedly  is,  that  wb«n 
mortgaged  property  is  levied  on  by  an  execution,  issuing  upon  a 
general  judgment  against  the  mortgagor,  and  sold  subject  to  ^be 
incumbrance  of  tl^e  mortgager  that  the  purchaser  gets  ^vly  the 
mortgagor's  equity  of  riedemption,  and  the  proceeds  of  0nch  sale 
belong  to  the  mortgagor  or  his  creditors.  Tlie  foreclosure  of  a 
mortgage,  under  the  Statute  of  this  State,  does  not  vest  an  abso- 
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lute  estate  in  the'  mortgagee ;.  it  only  authorizes  a  sale  of  ihe  pro- 
perty, and  directs  the  surplus,  afler  discharging  the  debt,  to  be 
paid  to  the  mortgagor  or  his  agqnt.     Prmce,  424. 

If  the  record  in  this  ceise'  had  disclosed  nothing  more  than  that 
tbe.property  had  been  levied  on  and  sold  under  tlie  general  judg- 
ment  against  the  mortgagor,  subject  to  t}ie  incumbrance,  of  Win- 
ter's mortgage,  the  purchaser-  at  such  sale  would  •  be  understood 
to  have  purchased  the  mortgagor's  equity  of  redemption  only, 
and  the  proceeds  of  such. sale  would  have  belonged  to  Garrard 
&  Urquhart,  the  judgment  creditors  of  the  mortgagor. 

*  [3.]  But  it  appears  the  wbo)e  corpus  of  the  property  was  sold, 
an4  sold  for  'hbJuU  value,  and  bid  off  by  the  nrartgagee,  under  a 
mistake  that  the  equity  of  redemption  of  tho  mortgagor  could  not 
be  sold  after  the  foreclosure  of  the  mortgage,  and  that  as  both  his 
mortgag«^.ya.  aqd  his  generjed  judgment  ^.^a.  were  for  the  same 
•debt,  and  both  levied  on  the  propeity,  it  made  no  difference  un- 
der which  it  was  sold,  apd  that  the  proceeds  of  the  sale  would  be 
credited  on  the  mortgage,  it  being  the  oldest  lien  upon  tl^e  pro- 
perty. 

^The  entire  carpus  of  the  property  was  sold,  and  sold  for  its/ull 
vaht0,  according  to  the  record,  and  purchased  by  the  mortgagee, 
leaving  a  large  balance  due  an  the  mortgage.  The  mortgage  was 
foceclosed  and  xheji.  fa,  in  the  hands  of  the  Sheriff  at  the  time 
of  the  sale,  and,  being  tho  oldest  lien,  was  equitably  entitled,  un- 
der the  peculiar  facts -of  this  case,  to  claim  the  money  for  which 
thQ  entire  estate  was  soldi   . 

Let  the  ]udgp;ient  o^  the  Couit-beloiy  bo  reversed. 
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I  • 

•  *  _  

No*  35.— >Ma8E8  H.  Baldwin,  plaintiff  in  error,  vs.  Joseph  A.  L. 

Lee,  defendant:  , 

[1.]  When  no  replication  ia  filed  to  an  answer  in  ChaaceiT'y  and  thepartiea 
goto  trial  upon  the  bill  and  answer,  the  whole  of  the  answer,  Whether  re- 
sponsive to  the  bill  or  not,  is  fallen  as  true. 

[2^]  A  defective  recoid  cannot  be  supplied  by  consent  before  this  Court. 

» 

In  Equity,  in  Muscogee  Superior  Court.  Tried  before  Judge 
Alexander,  May  Term,  1849. 

From  the  direotion  given  to  diid  cade  in  the  Supreme  Court,  it 
18  unnecessary  to  state  the  facts  and  points  made  in  the  Court  be- 
low, farther  than  they  appear  in  the  decision  of  the  Court. 

Downing,  for  plaintiff  in  en'or. 

Benning,  for  defendant,  declined  to  argue  the  ease, 

» 

By  the  Court. — ^Ni^bet,  J.  deliyering  the  opinion. 

*  [1.]  In  this  ease  the  controversy  was,  whether  certain  parts  of 
the  answer  were  or  were  not  responsire  to  the  bill.  The  ruling  * 
of  the  Court  below  upon  this  point  was  the  only  decision^  relied 
upon  •  before  us  by  the  plaintiff  in  error.  I  perceive  that  one 
other  ground  of  error  is  taken,  both  in  the  bill  of  excepdons  and 
the  assignment.  The  fact,  however,  w>as  that  counsfsl  for  the  de- 
fendant in  error,  upon  its  being  stated  by  counsel  for  the  plaintiff 
that  he  *  would  rely  upon  the  want  of  a  replication,  gave  up  .the 
case,  conceding  that  if  there  was  no  replication  filed  the  decision 
of  the  Circuit  Court  could  not  be  sustained.  The  plaintiff  &il« 
ing  to  reply,  and  the  parties  having  gone  to  the  Jury  on  the  bill 
and  answer,  there  could  be  no  controversy  as  to  whether  the  an- 
swer was  responsive  to  the  bilL  There  could  be  no. use  in  such 
controversy.  The  rule  is,  that  where  ft  replication  is  put  in,,  and 
the  parties  proceed  to  a  hearing,  all  the  allegations  of  the  anajBaf^ 
which  are  responsive  to  the  bill  shall  be  taken  as  true,  unlanff  they 
«re  disproved  by  two  witnesses,  or  by  one  witness  and  'CofinihoTR'' 
tingdrcumstances.     Such  allegations  as  -are  not  responi^e  to  the 
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bill,  but  set  up  affirmative  matter  in  opposition  to>  or  in  avoidance 
of  the  plaintiff's  demand,  must  be  proven  by  independent  testi- 
mojiy.  But  when  the  case  is  heard  upon  the  bill  ^d  answer* 
there  being  no  replication  filed,  the  answer  must  be  taken  as  truOi 
whether  responsive  to  the  bill  or  not.  2  DanieVs  Gk.  Prac.  983, 
984,  fWU9.  2  SUnc.  ^  Poru  297.  5  lb.  134.  3  Ih.  161.  10  Ver- 
mtmt,  265.  14  B.  208.  13  lb.  341.  2  Cowen,  118,  2  Band. 
577.     1  Wash.  162.     9  Pick.  73.     6  Howard,  (Misi.)  303. 

We  infer  from  what  was  said  in  the  argument,  that  the  want  of 
a.  replication  was  not  insisted  on  in  the  Court  below,  but  that  it 
was  considered  as  filed. '  This  I  state  in  justice  to  His  Honor, 
Judge  AlexandeTf  who  tried  the  cause. 

[2.]  It  is/  however,  insisted  on  here.  The  record  exhibits  no 
replication,  and  were  the  parties  willing  to  waive  it,  we  could  not 
hear  the  cause  upon  «uch  waiver.  A  defective  record  cannot 
be  made  perfect  before  this  Court  by  consent.  We  are  required 
to  determine  according  to  the  record  as  it  appears  before  us. 

Let  the  judgment  below  be  reversed. 


No.  36.-^AMES  E.  DtJNCAN,  plaintiff  in  error,  vs.  LEMOEii  Webb, 
defendant  in  ^.  Ja.  and  Richard  Foster,  claimant,  defendants 
in  error. 

> 

[1.3  An  entry  on  a  >!.  /a.  by  the  Sheriff,  in  any  Ooanty  in  Georgia,  is  a  saffl> 
cient  compliance  with  the  Act  requiring  a  return  within  seren  yean  by  the 

proper  officer  for  executing  the  aame. 

« 

£2.]  If  any  one  is  injured  b^  the  faUe  or  fraiidulent  return  of  the  Sheriff,  he 
is  entitled  to  his  remedy* 

JPV.  Ja.  and  claim,  in  Randolph  Superior  Court  Tried  before 
Tadge  Warren,  April  Term,  1849. 

^J^'  JS*-  ui  favor  of  James  E.  Duncan  against  Lemuel  Webb» 
wa«  levi^d^on  a  tract  of  land  as  the  property  of  defendant*  26th 
May,  1846,  to  which  a  claim  was  interposed  by  Richard  Foster.  ' 
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On  the  trial  at  May  Term,  1849,  the  ^plaintiff  in  /.  /a.  offei^d 
in  evidence  an  execution  issued  6th  Decem]>er,*1833,  from  the 
Saperior  Court  of  Thomas  County,  with  the  following  engids 
thereon:  .... 

•   "  Received  this ^.  yb.  Ist  February,  1834.  •  \ 

John  C.  Bbownino,  D.  S."' 

'*  No  property  of  the  defends^nt  to  be  foiind  in  this  County,  this 
17th  May,  1836.  -      '  Wm.  Ward,  Sheriff." 

'<  No  property  of  the  defendant's  to  be  found  ip  Houston  Coun-    . 
ty,  whereon  to  levy  this^.^a.     March  10th,  1842. 

George  M.  Duncan,  Shdriff  Houston  County." 

Also,  the  levy  on.  the  land,  26th  May,  1846.     .        ^^ 

The  Court  rejected  the^.  fa,  and  pfaintiif  excepted. 

Plaintiff  then  offered  to  prove  by  Duncan  Jordan,  that  about 
and  just  befdre  the  return  of  tbQ  Sheriff  of  Houston  County;  and 
up  to  thdt  time,  defendant  in  Ji.  fa.  had  been  concealing  a  negro 
girl  in  Houston  County,  and  that  plaintiff  placed  the^.  fa,  in  the 
hands  of  the  Sheriff,  to  levy  on  this  negro ;  and  that  defendant  in 
fi,  fa,  then  ran  off'the  negro  from  Housfou  County. 

The  Court  rejected  the  evidence,  and  plaintiff  excepted. 


Taylor,  for  plaintiff  in  error. 
Perkins,  for  defendant. 


By  ike  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  execution  tendered  in  evidence  by  the.  pl^iintiff,  was 
rejected  by  the  Circuit  Judge,  on  the  ground  that  th^  retjirn 
required  by  £he  Act  of  1823  should  be  made  either  by  the  Sheriff 
of  the  County  where  the  defendant  resides,^  or  where  the  judg" 
ment  .was .  obtained.  The  liCnguagd  of  the  Statute  *  is,  that  the 
eutry  shall  be  made  by  "  the  proper  offUer  for  executing  and  re- 
turning the  sanie."  .Prince^  458.  •  It  is  clear  tbat  the.  Act  itself 
contains  no  such. restriction.  The.  feri  facias  is  directed  "  to  aU 
and  singular,  the  Sheiifis  of  the  State,"  It  would  seem,  thepo- ' 
fore,  that  it  was  competent  for  the  Sherifl^  of  any  C<yi!l^p. 
Georgia  to  make  the  return  required  by  the  Act  to  keep^the  exe- 
cution alive. 
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[2.]  If  the  officer  makes  «  false  or  fraudulent  return,  he  is  liable 
to  aifswer  in  damages  to  any  person  who  may  be  injured  by  his 
misconduct. 

« 

Upon  this  ground  the  judgment  below  must  he  reversed. 


No.  37. — James  J.  Keaton,  plaintiff  in.  error,  r*.  The  State  of 

.  Georgia,  defendant. 

[1.]  Where  the  Conrt  charges  the  Jury,  that  it  is  "not  a  liule  turprised  that   , 
*,  ikere  should  be  an  cUtempt  made  to  acfpiit  the  defendant"  who  was  indicted  for 
an  asflaolt  and  battery,  bat  also  instructed  them,  at  the  same  time,  i^  waa 
their  duty  to  find  according  to  the  evidence,  and  tp  acquit  or  convict  the  de- 
fendant, as  the  evidence  might  or  not  bring  him  within  the  definition  of  the 
offence:     Held,  thst  although  th€^  first  part  of  the  charge  of  the  Court .waa 
.  clearly  objectionable,  yet,  takings  the  w|piole  of  the  charge  together,  there 
.  ^vas  not  jnich  error  in  law  as  would  authorize  a  reversjil  of  the  judgment  afid 
^  nhe  gt^nting  of  a  hew  trial. 

Assault  and  battery.     ^Tried  in.  Baker  Superior  Court,  before  • 
Judge  Warren,  June  Term,  1849. 

James  J.  Keaton  'was  indited  for  an  assault  and  battery  upon 
one  Andrew  Odum.  The  evidence  showed  that  Qdum,  meeting 
Keaton,  who  was  drinking,  was  accosted  thus  i  "  I  understand 
you  have  been  talking  about  me."  Odum  replied,  that  ^'he  had 
said  that  those  engaged  in  the  difficulty  with  Butler  had  done  * 
wrong."  Whereupon  Keaton  cursed  him  and  rubbed  liis  fist . 
lightly  in  Odum's  face  twice,  Jcn6cking  or  jostling  off  his  hat. .     •  • 

In  his  chairge  to  the  Jury,,  the  presiding  Judge  remai'ked,  "  t 
am  not  a  little  Surprised,  gentlemen  of  the  Jury,  that  there  should 
be  an  attepipt  made  to  acquit  this  defendant  under  the  evidence j 
btii  it  is  nevertheless  your  duty  to  find  according  to  the  evidence." 
The  Court  farther  proceeded  to  define  the  pflence  of  an  assault 
and  battery  to  the  Jury,  and  instructed^'the'm  to  acquit  or  convict 
according,  to  the  evidence. 
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To  this  charge  defendant  excepted  aUd  alleges  the  same  to  be 
error. 

R.  F.  Lyon,  for  plaintiff  in  error. 

Pbrkjns,  for  defendant. 

By  t7i€  Court, — ^Warner,  J.  delivering  the  opinion. 

[1.]  Tha  error  assigned  upon  the  record  in  this  case,  is  to  the 
charge  of  the  Court  to  the  Jury.  After  the  cause  was  argued  by 
the  counsel  to  the  Jury,  the  Court  proceeded  to  charge  them  as 
follows:  «*  I  am  not  a  little  surprised,  gentlemen^  of  the  Jury,  that 
there  should  be  an  attempt  made  to  acquit  this  defendant,  but  it  is 
nevertheless  your  duty  to  find  according  to  the  evidence ;  aiidthen 
proceeded  to  define  the  offence  of  assault  and  battery,  and  u> 
8ti*ucted  the  Jury  to  acquit  or  convict  as  the  evidence  might  bring 
the  defendant  within  the  definition.."  Taking  the  whole  charge 
of  the  Court  together,  we  cannot  say  there  is  error  in  law,  which 
would  authorize  a  reversal  of  thejudgment.*  The  Court  defin- 
ed the  offence  for.  which  the  defisndant  was  indicted,  and  left  the 
Jury  to  say,  from  the  evidence,  whether  he  was.  guilty  or  not 
guilty.  That  part  of  the  charge  of  the  Court,  in  which  its  sur- 
prise that  there  should  be  an  attempt  made  to  acquit  the  defend* 
'ant  is  expressed,  is  certainly  objectionable,  and  cannot  receive  the 
approbation  and  sanction  of  this  Court.  By  the  Bth  section  of 
the  3d  article  of  the  Constitution  of  this  State,  it  is  declared, 
*'  No  person  shall,  be  debarred  from  advocating  or  defending  lu5 
cause  before  any  Court  or  tribunalf  either  by  himself  or  counsel, 
.  or  both.*'  prince^  911.  The  defendant's  counsel,  in  attempting 
to  acquit  the  defendant  l>efore  the  Court  and  Jury,  was  only  exer- 
cising a  constitutional  pritnlegef  taid  in  that  view  of  the  question 
further  comment  is  unnecessary.  •     . 

/  Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  38.-^Mebchants'  Bank  of  Macon,  plaintiff  in  error,  vs* 
Ca&oline  Rawls,  adm'x,  and  Charles  Tayi«or,  a<3ni*r  of  John 
Rawxs,  deceased,  defendants. 

[t]  In  an  action  againat  a  special  agent  who  collects  money  for  bis  principal, 
it  is  not  incttmbent  on  the  plaintiff  tp  prove  tbat  be  has  not  accounted  for 
qr  paid  it  over. 

[2«]  If  one  sells  the  property  of  another  without  anthori^,  tbe  owner  tnay 
waive  the  tort  and  sue  him  for  the  money^ 

[3.]  In  a  suit  by  a  bank,  the  defendant  having  introduced  in  evidence  the 
hooka  of  the  bank  i  Heldf  that  the  defendant  cannot  impeach  the  books 
as  a  whole,  but  may  show  that  particular  items  in  the  books  are  virrong  and 
disprove  them,  and  that  by  mistake  or  fraud  they  have  been  improperly 
kept. 

[4«}  Heldj  that  a  paity  cannot  dismiss  bis  action  after  the  publication  of  the 
verdict,  and  that  a  verdict  shall  be  considered  as  published,  » inUanli,  in 
which  it  is  handed  to  the  plaintiff's  counsel  or  other  person  directed  by  the 
Court  to.receive  it. 

Assumpsit,  kc,  Bibb  Superior  Court,  and  motion  for  new  trial. 
Heard  before  Judge  Floyb,  January  Term,  1849* 
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Merchants'  Bunk  of  Macon  V9.  Rawls  and  Taylor. 

' ■' • ^—r^' 

The  Bank  ofHawkinsviUe,now  the  Merchants'  Bank  of  Macon, 

the  plaintiff  in  error,  in  the  year  1842,  held  a^.  fa,  against  Wil- 
liam F.  Bond,  for  the  sum  of  two  thousand  dollars^  principal. 
John  Rawls,  then  President  of  the  Bank  of  Hawkinsville,  on  the  » 
4th  day  of  March,  1842,  transferred  said^^.  together  with  an- 
other Ji.  fa.  to  Joseph  Bond,  and  attached  to  the  same  a  receipt, 
of  Which  the  following,  except  the  statement  of  the  Ji,  fas,  is  a 
•  copy:  .  *  .  . 

"  Receivec^  Hawkinsville,  March  4th,  1842,  of  Joseph  Bond, 
the  principal,  interest  and  cost  of  the  aboye  two  stated  cases,  for 
value  received,'  which  we  give  due  and  legal  pontrol  of  the  tsvo 
f.Jas^  without  recourse  oij  the  bank.  .    • 

John  Ra.wl^,  President;'! ' 

John  Rawls  died  in  184 — •.  The  plaintiff  in  error  insritutfed 
an  action  of  assumpsit  against  his  repr^sentativesi  the  defendants 
in  error,  returnable  to  the  March  Term  of  Bibb  Inferior  Coijit, 
1847.  The.  declaration  contained  three*  counts — two  of  which 
were  (bunded  upon  the  receipt  from  Rawls  to  Joseph  Bond;  the 
other  was  for  money  had  and  received.  At  the  trial,  the  latter 
count  only  was  relied  pn. 

.    The  defendants,  filed  the  pleas  of  the  general^ issue,  payment 
andsel-off. 

The  cause  was  tried  at  January  T^erm,  1849,  of  Bibb  Superior 
Court,  on  the  appeal,  before  Judge.  Floyd. . 

The  plaintiff  in  error  *  introduced  in  evidence  the^.  fa,  ^against 
William  F.  Bond,  and  the  receipt  from  Rawls  'to  Joseph  Bond, 
thereto- attached* — ^having  first  proved  the  signature  of  kawls.  , 

The  plaintiff  also  introduced  evidence,  to  show  that  Rawls  had 
net  paid  over  the  money  collected  up6;i  thef,  fa.  to  the  bank^  sihI 
closed.  •  '  ... 

•     The  defendants  then  introduced  various  books  of  plaintiff,  con- 
taining the  transactions  of  the  Bank  of  Hawkinsville. 

The  Court,  in  its  charge  to  the  J.ury,  stated,  that  if  the  plaintiff 
had  introduced  the  receipt  from  Rawls  to  Joseph  Bond  ^d  clos- 
ed, be  would,  upon motion,;have  awarded  a  nonsuit,  and  held  tha^ 
it  was  necessary  for  the  plaintiff  to  show  that  Rawls  had  not  paid 
.  over  and  accounted  to  the  bank  for  the  money  received  h^  iSm. 
The  Court  also  instructed  the  Jury,*that"If  they  were  satisfiedy 
from  au  inspection  of  the  books,  (of  the  bank,}  that  they  had  not 
^  "^en  fairly  kept,  or  had  been  altered,  or  entries  imprpperly  eras- 


.* 
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ed«  leaves  torn  out,  &c.  that  they  might  disregard  them,  and,  in 
that  event,  they  ought  to  find  for  the  defendant." 

The  Jury  retired,  and  by  consent  of  counsel  and  ttie  Court,  it 
was  agreed  that  they  might,  after  making  up  a  verdict,  disperse, 
and  the  foreman  keep  and  deliver  it  next  morning.  The  next  day 
the  Jury  returned  the  writ,  with  their  verdict  written  upon  it,  and 
delivered  the  same  to  counsel  for  plaintiff.  Whereupon,  plaintiff's 
counsel,  before  reading  out  the  verdict,  moved  to  dismiss  the 
cause.  Which  motion  the  Court  refused,  and  diretited  the  ver- 
dict, which  was  for  the  defendant,  to  be  received  and  recorded. 

Counsel  for  pldntiff  then  moved  for  a  new  trial  on  various 
grounds.  Which  motion  was  heard  and  overruled  by  Judge 
Floi/d,  at  January  Term,  1849.  Whereupon,  counsel  for  plaintiff 
fQed  his  bill  of  exceptions,  and  upon  those  excepti#ns  assigticd 
the  following  errors  in  the  decisions  and  inilings  of  Judge  Floyd  : 

Ist.  The  Court  erred  in  ruling  that  plaintiff,  after  proving  that 
Rawls  bad  received  the  money  sued  for,  was  bound  to  go  on  and 
show  that  Rawls  had  never  paid  it  oyer ;  and  the  Court  erred  in 
charging  the  Jury,  that  if  plaintiff  had  stopped  short  with  prov* 
ing  that  Rawk  received  the  money  of  plaintiff,  he  would  have 
nonsuited  plaintiff ;  and  farther,  the  Court  erred  in  charging  the 
Jury,  that  if  plaintiff  had  failed  to  prove  that  Rawls  had  never 
paid  over  said  money  or  accounted  for  it,  they  must  find  for  de- 
fendants. 

2d.  The  Court,  in  refusing  the  plaintiff  his  right  to  be  nonsuit, 
or  dismiss  his  case  after  the  Jury  came  to  the  bar  with  their  find- 
ing, but  before  said  finding  was  read  out  or  recorded,  committed 
«rror. 

3d.  The  Court  erred  in  ruling  and  charging  that  defendantSi 
after  introducing  plaintiff's  books,  might  attack  them;  and  farther, 
the  Court. erred  in  charging  the  Jury,  that  if  they  found,  by  in- 
spection, that  the  books  were  not  fairly  kept,  but  should  find  any 
entries  improperly  erased,  or  leaves  torn  out,  they  might  disregard 
the  books,  and,  in  that  event,  they  ought  to  find  for  the  defendants. 

*    Cole,  Hines  and  Rutherford,  for  plaintiff  in  error. 

Gresbam  and  S.  T.  Bailey,  for  dofendanta. 
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C.  B.  Cole,  for  plaintiff,  submitted  the  following  points  and 
autborities : 

1.  Whenerer  one  man  has  in  his  hands  the  money  of  another, 
which  he  ought  to  pay  over,  he  is  liable  in  an  action  of  assumpsit 
for  money  had  and  received.  When  the  fact  is  proved  that  he 
baa  the  plaintiff's  money,  if  he  cannot  show  that  he  has  a  legal  or 
equitable  title  to  it,  the  law  creates  the  privity  and  the  promise. 

17  Ma89,  £.<574.  1  NoU  Sf  McC.  54.  5  HUl^s  21.  396.  2  Term 
Reps.  366. 

2.  Money  received  by  an  agent,  is  received-  for  the  use  of  the 
principal,  and  an  action  will  li6  immediately  for  the  money.  The 
money  being  paid  to  Rawls,  the  law  created  an  implied  pi-omise 
on  hia  part^  in  favor  of  the  plaintiff,  which  rendered  him  liable 
without  previous  demand.     5  HilTs  H-  395.     1    Wend.  R.  534. 

18  John,  R.  133,  484.  7  John.  R.  131.  7  Pkk.  Reps.  214.  1 
K  8.  Sup.  Dig.  191.  1  Starkie's  R.  845.  3  Carnp.  /L  347. 
Douglass^  137.  1  Apterican  Cases,  520,  521.  2  Saunders'  PL 
673. 

3.  In  an  action  of  assumpsit  for  mioney  had  and  received,  the 
plaintiff  is 'only  required  to  prove  his  title  to  the  money  and  the 
defendant's  receipt  of  it.  2  Greenleqf's  Ev.  96.  2  Starhu^s  Ev. 
62.    2  PhUUps'  Ev.  117. 

4.  Rawls  was  not  a  tinistee,  but  at  most  a  voluntary  agent,  and 
he  wag  bound  to  pay  the  money  over  at  once  without  demand.    1 
American  Leading    Cases,  520  and  521.     5  HilPs  R.  395.    1 
Wend.  R.  534. 

5.  Where  one  sells  the  property  of  another,  and  receives  the 
price  in  money,  the  owner  may  maintain  assumpsit  for  money  had 
and  received ;  and  even  though  the  party  had  no  authority  to  seOr 
the  oumer  may  toaive  the  tort  and  sue  in  assumpsit.  Dickmsou  vs* 
Whitney,  4  QUman's  R.  406.  2  U.  8.  Annual  Dig.  36.  1  U.  S- 
Sup.  Dig.  180.     5  Hiirs  Reps.  577. 

6.  A  plaintiff  may  dismiss  his  cause  at  any  time  before  the  ver- 
dict has  been  promulgated  and  recorded.  There  is  no  verdict 
till  the  finding  of  the  Jury  is  recorded.  7  Johti.  JR.  32.  6 
JR.  68.  3  John.  R.  255.  10  Searg.  ^  Rawle,S^.  1  Consi 
C.  237.  1  Wend.  R.  36.  Dyer,  2Q4,  h.  Plawden,  20%/  Ooke 
Liu.  287,  b.  10  Bacon's  Ab.  306,  315.  1  Bailey's  R.  2t 
Cordis  R.  558.    2  WendeUJs  R.  295.  f 
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The  case  in  Salkeld,  178,  upon  wbicb  counsel  for  defendant 
may  rely,  may  seem  to  militate  against  my  principle  and  author^ 
ities,  but  upon  examination  they  are  perfectly  reconcilable.  The 
case  in  Salkeld  must  have  been  after  the  verdict  had  been  re- 
corded. 

7.  The  Cashier  of  a  Bank  has  alone  the  authority  to  receive 
money  due  the  Bank.     Angell  If  Afius,  244, 251. 

Sam'l  T.  Bailet.  for  defendants  in  error.  • 

The  same  presumptions  apply  to  corporations  as  to  individuals. 
Angdl  if  Ames,  187.  188. 

Agency  may  be  proved.     Jb,  220. 

By  bringing  action  on  the  contract  of  an  agent,  the  principal 
ratifies.  Paley  on  Agency,  173.  4  T.  jR.  126.  17  Eng.  Cam. 
L.  R,  330.     1  Ala,  R.  143. 

If  the  principal  do  not  promptly  disavow  the  act  of  the  agent 
he  affirms  it.     14  Serg.  Sf  R.  27. 

After  a  general  verdict  a  discontinuance  is  never  allowed.  1 
Tidd's  Prac.  629,  679.     2  Arch.  Pr.  234.     1  StUk.  178. 

A  privy  verdict  is  null  until  published.     1  Arch*  Pr,  198. 

Bjf  the  CaurL — Nisbet^  J.  delivering  the  opinion. 

[1.]  The  plaintiff  in  this  action  relied  upon  bin  counts  for  mo* 
ney  had  and  received.  We  view  it  as  an  action  brought  by  the 
bank  for  money  claimed  to  belong  to  it.  ex  equo  et  bono,  in  the 
hands  of  the  defendant.  By  the  proofs  it  seems  that  Mr.  Rawls, 
whilst  he  was  President  of  the  Bank,  sold  two  judgments  belong* 
ing  to  the  bank  to  Joseph  Bond,  and  received  the  money.  This 
suit  goes  for  that  money.  The  principles  upon  which  the  equita- 
ble action  for  money  had  and  received  depends  are  settled.  It 
lies  in  all  cases  for  the  plaintiff's  money  in  the  hands  of  the  de- 
fendant, which  in  equity  and  good  conscience  he  has  no  right  to 
retain,  and  it  is  necessary  for  the  plaintiff  generally  to  prove  ovdy 
two  things,  to  wit :  his  right  to  the  money,  and  the  defendant's 
possesion.  In  this  case  the  Court  below  held,  that  he  must  go 
Ha^rther,  and  prove  that  the  defendant  had  not  accounted  far  ^  it. 
That  dec&ion  gave  rise  to  the  first  exception.  For  the  general 
propositiol^.that  plaintiff  in  this  action  need  prove  only  his  title 
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.  and  the  defendant's  possession,  see  2  GreenUqf*a  Ev.  §117.  FeU" 
ham  vs.  Terry,  cited  in  Cowp,  419.  Moses  rs,  McFarlan,  2  Bur- 
row, 1005.  Eastwick  vs.  Hugg^  1  DalL  222.  fjee  vs.  Shore,  1 
B.  if  C.  94.  Cawp.  749.  4  Af.  ^  5.  748.  13  E€ist,  20.  lb.  130. 
17  Mass.  560.     7  Cowen,  662. 

Is  there  any  thing  in  this  case  which  will  take  it  out  of  the  gen* 
eral  rulel-  It  is  said  in  the  argument,  that  Rawls  was,  at  the 
time  of  this  transaction,  the  President  of  the  bank ;  that  in  that 
character  he*  sold  the  judgments  and  received  and  receipted  for 
the  money,  and,  therefore,  the  act  of  receiving  it  was  an  official 
act,  and  he  is  not  liable  until  he  has  been  proven  in  default.  The 
vice  of  this  argument  consists  in  the  assumption  that  the  Presi' 
dent  of  a  bank  is  its  receiving  officer.  He  is  not  by  the  general 
law,  and  is  not  in  this  case  by  any  charter  provision,  or  by  law  of 
the  institution  over  which  he  presided.  It  was  competent  for  the 
President,  by  authority  from  the  Directors,  to  execute  the  sale  of 
these  judgments,  but  not,  I  apprehend,  without  such  authority  f 
for,  in  general,  the  Board  of  Directors  have  the  authority  to  con- 
trol all  the  property  of  the  bank.  Angell  ^  Ames  on  Corporations, 
242,  243.     11  Mass.  94.     lb.  288.     14  Mass.  180.     17  3. 97. 

It  is  in  general  the  duty  of  the  Cashier  to  receive  directly,  or 
through  subordinate  officers,  the  funds  of  the  bank — ^it  is  by  and 
through  him  that  the  whole  moneyed  operations  of  the  bank  are 
conducted.  He  is  the  receiving  officer,  and  agent  of  the  baiik. 
Angell  Sf  Ames  an  Corporations,  244.  8  Wheat.  360,  361.  12 
Serg.  Sf.RatcJe,  265.     6  Port.  166. 

These  views  of  the  powers  and  duties  of  the  officers  of  the 
Bank  of  Hawkinsville,  afterwards  the  Merchants'  Bank  of  Macon, 
by  the  general  law,  are  not  varied  by  the  charier  of  that  instito- 
tion.  Mr.  Rawls  was  hot,  therefore,  as  President,  authorized  to 
receive  this  money,  and  liable  to  pay  it  only  .upon  proof  of  de- 
fault. The  record  discloses  no  by-law  or  special  order  author^ 
izing  him  to  transfer  these  judgments  and  receive  the  money.  He 
can  derive  no  immunity  from  the  general  rule  above  laid  down, 
from  the  fact  that  he  was  the  President  of  the  bank,  and  consum- 
mated this  transaction  in  that  name. 

How,  then,  does  [he  stand?  Altogether  one  i^ide  of  tiiflr  offi- 
cial character.  He  x)ccupies  the  position  of  one  who,  without 
authority,  has  sold  the  goods  of  another  and  retains  the^' proceeds. 
That  is  the  positioa  %vhich  this  record  gives  him.    /The  ground 
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npon  which  Judge  Floyd  put  his  opinion,  seems  to  be  thift,  to  wit :  • 
it  is  true  that  Mr.  Rawls  was  not  the  collecting  agent  of  the  bank, 
nor  the  specially  authorized  agent  pro  hac  rice,  but  the  bank,  by 
going  against  him  for  the  money,  has  ratified  the  acts  of  Mr. 
Rawls,  and  thereby  he  has  become  their  official  or  continuing 
agent,  and  liable  as  such ;  that  ia,  liable  only  after  default  proven. 
It  is  true  that  one  may  be  made  an  agent  by  ratification.     Let  i( 
be  conceded  that  the  bank,  by.  pursuing  him  for  the  money  in« 
stead  of  asserting  their  right  to  the  judgments,  has  made  him  their 
agent.     Yet  what  kind  of  agent  ?     Clearly  not  their  trustee,  their 
continuing  agent,  as.  is  their  Cashier.     If  so,  our  learned  brother 
is  right,  for  such  agents  are  not  liable  but  after  demand  and  de- 
&ult.     The  ratification  was  co-extensive  with  the  act  done.     It 
made  Mr.  Rawls  an  agent  only  pro  hac  vice — a  special  agent.     I 
concede,  for  the  sake  of  the  argument,  that  he  is  made  the  special 
agent  of  the  bank  by  ratification  to  receive  this  money.    Clearly 
the  ratification  could  extend  his  agency  no  farther — ^it  could  give 
him  no  other  character  than  that  which  he  had  assumed.     To  ra- 
tify, is  to  adopt  and  affirm  the  act  of  another,  done  without  au>  - 
thority.     Now,  as  their  special  agent — an  agent  pro  hac  vice — 
what  are  the  terms  of  his  liability  ?    The  money  which  he  has  re- 
ceived is  the  money  of  his  principal,  which  he  is  bound  to  pay 
ever,  when  he  receives  it,  toithout  demand.     In  such  a  case  the 
law  creates  against  him  an  immediate  liability.   I  ChiUy*s  Phad. 
329,  7UW  edition,  1840.     Dale  vs,  Burch,  3  Camp,  347.     Brewster 
V9.  Van  Ness,  18  Johns,  Rep,  133.     1    Wend,  534,     Buckner  vs, 
Patterson,  Litt.  Sel,  Cases,  234.    Cam,  ^  Norw,  R,  92.    1  Saund, 
JK,  33,  n,2,     1  Har,  Sf  Gill,  439.    Nicholson  vs,  Knowles,  5  Madd, 
47.     Collins  vs,  Benning,  12  Mod,  444.     Lellie  vs.  Hoyt,  5  HilVs 
N.  Y.R,  395.     Paley  on  Agency,  58,  59,     15  John,  R,39.     4 
Yerg,  188.     Estes  vs,  Stokes,  2. Richardson's  R,  133.     Upon  the 
doctrine  of  ratification,  therefore,  we  think  it  was  not  necessary 
in  this  case  for  the  plaintiff  to  prove  that  the  defendant  had  not 
accounted  for  or  paid  the  money ;  but  I  am  not  satisfied  that  the 
doctrines  of  agency  and  ratification  have  any  thing  to  do  with  this 
case. 

\%*]  If  Rawls  had  no  authority  to  sell  these  judgments  and  re- 
ceive the  money,  the  sale  was  tortious.  (In  justice  to  a  very  ex- 
cellent man,  now  deceased,  let  me  be  understood  as  speaking 
without  Inference  to  the  merits  and  as  implying  no  censure.)     It 
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^  was  the  wrongful  conversion  <jf  llje  property  of  the  bank.  Now» 
what  is  the  rule  in  such  cases  1  The  plaintiff  may  waive  the  toit 
and  proceed  in  assumpsit  for  the  money.  That  is  precisely  what 
the  plaintiffs  have  done  in  this  case— no  more  and  no  less.  2  Green- 
leaf*  8  Ecfd.p.  98,  99,  §117.     C/iiUr/  on  Conlractg,  23,  24,  note  1. 

1  Hill's  N.  Y.  R,  240,  and  note  a.  3  Idem,  282,  '3,  note  a,  1 
Stephens'  N.  P.  285.  %  346.  new  edit.  1 846.  2  Phill.  Ecid.  110. 
111.  5  Hiirs  N.  Y.  R,  583,  '4.  .8  Ring.  43.  1  Taunt.  112,  3 
M,  if  S,  191.  2  GUI.  Sf  Johns.  326.  1  HaU,  56.  10  Mass.  436, 
n.b.  i  Pick.  449.  5  Idem,  285.  1  Miss.  430.  4  Gilman,  406. 
So  that  we  think  the  Court  erred  on  this  point. 

[3.]  The  defendant  introduced  in  evidence  the  books  of  the 
bank,  (the  plaintiff,)  and  then  proposed  to  prove  that  they  were 
not  fairly  kept,  by  showing  erasures,  or  leaves  torn  out,  &c.  The 
Court  permitted  him  thus  to  attack  the  books,  and  that  is  another 
ground  of  exception.  Official  registers,  (and  to  this  claw  belong 
the  books  which  contain  the  oflicial  proceedings  of  corporations 
and  matters  respecting  their  property.     See  1  Greenleaf,  §484. 

2  Stra.  954.  3  ^.  ^  Aid.  144.  5  Wheat.  420,)  being  required 
by  law  to  bo  kept,  and  because  the  entries  in  them  are  of  public 
interest,  and  because  they  are  made  under  the  sanction  of  official 
oath  or  duty*,  are  recognized  by  law  and  are  evidence  in  certain 
cases. 

These  books  belong  to  a  particular,  custody-^to  the  officers  of 
the  bank  in  this  case — and  when  they  are  proven  to  come  &om 
the  proper  repository,  they  are  received  as  evidence  without  far- 
ther proof.  1  Greenleaf' s  Ecid.  §485.  1  Starkie's  Evid.  202, 
2  Anstr,  387.  4  Price,  216.  3  Taunt.  ^1.  1  Greenleaf  s  Evid, 
§142. 

The  books  in  this  case  were  the  books  of  the  plaintiff,  produced, 
I  conclude,  under  a  notice,  and  proven  to  conie  from  the  proper 
repository.  They  were,  therefore,  properly  before  the  Court  and 
Rightfully  proven  to  be  the  books  of  the  bank.  We  bold  that  the 
defendant  having  introduced  them,  could  not  attack  them  by 
proof  that  they  are  not  the  books  of  the  bank,  and  thus  discredit 
them  as  a  whole,  but  that  it  was  competent  to  show  errors  in 
particular  items ;  that  is,  it  wa§  competent  to  show  mistakes  6t 
frauds  in  the  entiies,  and  thereby  disprove  facts  which  the. bookSt 
on  their  fac6,  purport  to  prove.  If  one  introduces  a  witness,  he 
cannot  discredit  him  generally,  but  he  may  pr6ve  the  ^uth  of  a 
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particular  fact,  in  direct  contradiction  to  what  liis  witness  lias  tOH- 
dfied.  1  Grecfdeafs  Evid.  §§442,  443.  This  principle  is  appli- 
cable to  these  books.     We  find  no  error  in  this  assignment. 

The  Court  instructed  the  Jury,  that  if  they  found  the  books  not 
fairly  kept,  and  should  find  entries  improperly  erased,  or  leaves 
torn  out,  they  might  disregard  the  books,  and  in  that  event  ought 
to  find  for  the  defendant.  To  these  instructions  the  plaintiffs  ex- 
cepted. It  is  not  denied  but  that  it  was  the  province  of  the  Jury 
to  determine  whether  the  books  were  fairly  kept.  The  objec- 
tion lies  to  the  instruction,  that  if  they  did  find  them  unfairly 
kept,  that  then  their  verdict  ought  to  befor  the  defimdant.  There 
was  evidence  before  the  Jury  besides  the  books. 

The  plaintiff*  had  proved  by  other  testimony,  that  the  defend- 
ant had  sold  the  judgments  and  received  the  money.  The  effect 
of  the  charge  was,  an  instruction  to  the  Jury  to  disregard  that 
testimony.  Upon  tlie  principles  previously  ruled  by  the  Court, 
he  was  right.  The  books  were  the  only  testimony  relied  im  by 
the  plaintiff  to  show  that  the  defendant  had  not  accounted  for  or 
paid  over  the  money.  The  Court  had  previously  ruled,  that 
plaintiffs  could  not  sustain  their  action  without  proving  this. 
Rightly  enough,  therefore,  if  the  books  were  to  be  disregarded,. 
the  Jury  must  find  for  the  defendant,  for  in  that  event  the  plain- 
tiffs' action  was  not  made  out.  But  upon  our  view  of  the  case,  it 
waa  only  necessary  for  the  plaintiffs  to  prove  their  right  to  the 
money,  and  the  possession  of  it  by  defendant.  The  case  was» 
therefore,  made  out  by  testimony  independent  of  the  books. 
Upon  OUT  principles  the  charge  of  the  Court  was  erroneous. 

[4.]  When  the  verdict  of  the  Jury  was  brought  into  Court,  and 
the  papers  handed  to  the  counsel  for  the  plaintiffs,  without  read- 
ing oat  the  verdict,  he  moved  the  Court  for  leave  to  dismiss  the 
action,  which  the  Court  refused,  and  thereupon  the  plaintiffs  ex- 
cepted. It  is  contended  by  the  plaintiffs,  that  a  party  plaintiff' 
bafi  the  right  to  dismiss  his  suit  in  all  cases  before  the  finding  of 
the  Jury  becomes  a  verdict,  and  that  it  is  not  a  verdict  until  it  is 
received  and  recorded.  We  concede,  that  for  certain  purposes, 
the  finding  is  not  a  verdict  \intil  it  is  recorded.  The  Jury  may 
themselves  alter  their  finding ;  the  Court  may  direct  them  to  be 
examined  by  the  poll,  and  they  may,  for  certain  causes,  be  sent 
back  to  reconsider  of  their  finding.  The  question  here  is,  can 
the  party  etade  the.  effect  of  tho.  verdict  by  being  nonsuit,  after 
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the  Jury  have  returned  it  into  Court.  That  the  authorities  are 
somewhat  in  conflict  upon  this  subject  we  admit.  Precisely  such 
a  case  was  determined  in  South  Carolina,  in  favor  of  the  right  to 
dismiss.  1  ^Bailcy^s  R.  262.  The  mle  on  this  subject  is  morcf  one 
of  expediency  than  of  principle.  We  beliete  that  the  ends  of 
jifstice,'  and  equality  of  right  and  privilege  between  parties,  will 
be  best  promoted  by  the  following  rule,  to  wit :  a  party  shall  not 
dismiss  or  be  nonsuit  in  any  case,  after  the  puhlicatian  of  the  verdict, 
and  it  shall  be  considered  as  published,  eo  instanfi,in  which  it  is 
handed  to  the  plaintiff^  s  counsel  or  other  person  directed  by  the 
Court  to  receive  it.  The  decision  of  the  Court  below  falls  witliin 
this  rule. 

« 

Let  the  judgment  below  be  reversed,  and  a  new  trial  bad  in  ac-  • 
cordance  with  this  opinion. 


No.  39. — Bishop  &  Parsons,  plaintiffs  in  error,  r*.  The  Mavos^ 
AND  City  Council  op  Macon,, defendants. 

[1.  ]  lu  case  of  acfoal  nece'Bsity,  to  prevent  the  spreading  of  a  fire  or  any  other 

great  public  calamity,  the  private  property  of  an  individulil  may  be  lawful' 

ly  taken,  and  used  or  destroyed  for  the  relief  or  protection  of  the  manji 

-  withont  subjecting  those  who  act  by  order  of  the  constituted  authoritiet,  to 

personal  liability. 

[2.]  But  where  the  private  property  of  an  individual— the  whole  orpaitof 
which  might  have  been  saved  to  the  owner-^ls  taken  or  destroyed  for  tb« 
benefit  of  the  public,  thos^  for  whose  stipposed  benefit  the  sacrifice  was 

'  made,  ought  in  equity  and  jastice,  and  we  apprehend,  are  bound  undefdifl 
Constitution  of  the  United  States,  to  make  good  tlie  loss  which  the  individ- 
ual has  sustained  for  the  common  benefit  of  all. 

[3*3  Where  the  same  extent  of  loss  would  have  been  sustained  by  the  individ- 
ual, as  the  necessary  consequence  of  the  fire  or  other  public  calamity,  if  his 
property  had  not  thus  been  taken  or  destroyed  for  the  protection  of  otblfC 
it  would  seem  that  in  such  case,  the  sufferer  has  no  equitable  clainittf  eom* 
pensation.  ^ 

[4.]  In  personal  torts^  such  as  libels,  batteries,  erim,  ctms.  malici<jbs  praaeca- 
'  tious,  and  the  like,  the  Court  will  rarely  interfere  and  gnM(t  new  triak, 
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either  on  account  of  the  fxetti  or  tmallness  of  the  damages;  it  being  within 
the  peculiar  province  of  (he  Jury  in  such  cases  to  estimate  the  injury. 

[5.]  But  even  in  personal  torts^  where  the  Jury  have  clearly  abused  their  pow- 
er, and  evinced  a  total  disregard  of  the  proof,  the  Courts  will  interfere,  and 
order  a  new  triaL 

[6.]  Bat  in  cases  where  the  Jury  have  a  certain  measure  of  damages  to  go 
by,  no  such  latitude  is  allowed  the  Jury ;  and  the  Court  will  look  into  the 
circumstances,  and  grout  or  refuse  a  new  trial,  according  to  the  justice  of 
the  cose. 

Motion  for  new  triaL  Bibb  Superior  Court.  Heard  before 
Judge  Floyd,  January  Term,  1849. 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs  in  er» 
ror  against  the  defendants  in  terror,  for  the  recovery  of  $1,378  14. 
The  declaration  sets  forth,  that  on  the  20th  day  of  August,  1844, 
the  plaintifis  wero  in  posses^sion  of  divers  gopds,  wares  and  mer- 
chandize, tools  and  other  implements  used  in  the  tinware  manu- 
facture, of  the  value  of  $1,378  14 ;  that  on  the  day  and  year  afore- 
said, a  fire  broke  out  in  the  city  of  Macon,  in  a  tenement  in  the 
vicinity  of  the  one  occupied  by  the  plaintifl's,  but  that  plaintiffs 
would  have  succeeded  in  removing  all  their  goods,  wares  and 
merchandize  to  a  place  of  safety,  had  not  the  Mayor  and  Council 
of  the  city  of  Macon  caused  divers  kegs  of  powder  to  be  deposi- 
ted in  the  cellar  and  under  the  tenement  occupied  by  the  plaintiffs, 
long  before  it  become  necessary  so  to  do,  for  the  purpose  of 
blowing  up  the  building,  to  arrest  the  iire ;  that  in  consequence  of 
the  depositing  the  powder  as  aforesaid,  the  agents,  servants, 
hirelings,  and  all  other  persons  assisting  plaintiffs  in  the  removal 
of  their  goods,  wares  and  merchandize,  &c.  were  hindered  and 
prevented  from  saving  the  same ;  and  that  the  same  were  wholly 
consumed  and  burnt  during  the  progress  of  the  fire. 

The  defendants  filed  the  plea  of  the  general  issue. 

The  cause  came  on  to  be  tried  on  the  appeal,  at  May  Term, 
1847. 

The  Jury  returned  a  verdict  in  favor  of  the  plaintifSs  for  five 
dollars  and  costs  of  suit. 

"Whereupon  counsel  for  plaintiffs  moved  the  Court  for  a  new 
trial,  OQ,  the  grounds, 

1st.  Because  the  finding  was  contrary  to  the  charge  of  the 
Court.       ^ 
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2nd.  Because  it  was  contrary  to  law.  • 

3d.  Because  it  was  contrary  to  evidence. 

The  motion  for  a  new  trial  was  heard  and  oyerruled  by  Judge 
Flotd»  at  January  Term,  1849,  on  the  ground  that  this  was  not 
such  a  case  of  damages  as  would  authorize  the  Court  to  grant  a 
new  trial. 

To  which  decision  of  the  Court  counsel  for  plaintiffs  excepted* 
and  assigned  error. 

HiNES  AND  Gresham,  for  plaintiffs  in  error. 

PoKy  for  defendants. 

By  Ae  CkmrL — ^Lumfkin,  J.  delivering  the  opinion. 

I  shall  not  undertake  to  discuss  the  many  grave  questions  which 
naturally  arise  upon  this  record.     I  shall  assume,  iiowever, 

[1.]  1st.  That  it  is  now  well  settled,  that  in  a  case  of  actual  ne- 
cessity, to  prevent  the  spreading  of  a  fire,  the  ravages  of  a  pesti- 
lence, the  advance  of  a  hostile  army,  or  any  other  great  public 
calamityi  the  private  property  of  an  individual  may  be  lawfuBy 
taken,  and  used  or  destroyed  for  the  relief,  protection  or  safety  of 
the  many.  And  in  all  such  cases — while  the  agents  of  the  pohlic 
who  officiate  are  protected  from  individual  liability,  the  sufferers 
are  nevertheless  entitled,  under  the  Constitution,  to  just  compen- 
sation from  the  public  for  the  loss.  If  the  public  necessity  exists, 
and  of  this  the  constituted  authorities  are  to  judge,  no  trespasser 
wrong  has  been  committed.     17  Wend,  285.    18  lb.  126. 

[2.]  2dly.  It  is  equally  evident  on  the  other  handg  that  if  the 
private  property  of  an  individual,  the  whole  or  a  part  of  which 
might  otherwise  have  been  saved  to  the  owner,  is  taken  or  de- 
stroyed for  the  benefit  of  the  public,  or  of  the  inhabitants  of  a 
particular  county,  city,  town,  or  other  smaller  section  of  the  com- 
munity, those  for  whose  supposed  benefit  the  sacrifice  was  made, 
ought,  in  equity  and  justice,  to  make  good  the  loss  which  the  in- 
dividual has  sustained  for  the  common  advantage  of  all.  And 
there  is  an  implied  assumpsit  or  undertaking  on  the  part  cUHf 
.  public,  that  adequate  remuneration  shall  be  made.     lb.     Jr    » 

[3.]  3dly.  Where  the  same  extent  of  loss  or  injury  wwdLvre 
b^n  sustained  by  the  individual,  as  the  necessary  conaiqaeqpe  of 
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the  fire  or  other  public  calamity,  if  his  property  had  not  been 
thus  taken  or  destroyed  for  the  protection  of  others,  he  would 
hardly  seem  entitled  to  compensation.  For  in  such  case,  although 
others  have  been  benefited,  he  has  in  fact  sustained  no  damage. 
lb. 

But  passing  by  these  questions,  I  shall  confine  myself  strictly, 
and  within  the  narrowest  limits,  to  the  single  point  in  the  case. 

It  seems  that,  during  the  fire  which  occurred  in  the  city  of  Ma- 
con, on  the  night  of  the  20th  of  August,  1844,  the  plaintifis  were 
engaged,  with  their  servants  and  friends,  in  removing  the  goods 
from  the  tenement  which  they  occupied.  While  thus  employed, 
and  the  fire  having  communicated  to  the  building  in  the  immeii- 
ate  neighborhood,  several  kegs  of  powder  were  placed,  by  order 
of  the  City  authorities,  in  their  cellar,  and  trains  laid  to  explode 
them.  This  fact  being  made  known,  all  the  persons  who  had 
been  previously  engaged  in  removing  plaintifis'  goods,  instantly 
desisted,  and  retired  from  the  premises.  Sometime  elapsed  be- 
fore the  fire  reached  the  adjoining  edifice;  and  it  was  from  30  to 
60  minutes  before  the  tenement  was  blown  up.  The  plaintiffs 
had  some  fourteen  or  fifleen  hundred  dollars  worth  of  merchan* 
dize  in  the  store  at  the  time,  and  brought  their  action  to  recover 
its  value— a  bill  of  particulars  being  annexed  to  their  writ — upon 
the  ground,  that  but  for  this  premature  movement  on  the  part  of 
the  Mayor  and  Council,  they  could  have  saved  all  their  property. 
The  proof  sustained  the  declaration  in  every  particular;  but  the 
Jury  returned  a  verdict  of  five  dollars  only.  A  new  trial  was 
asked,  on  the  ground  that  the  finding  was  contrary  to  evidence, 
and  refused  for  the  reason  *'  that  this  was  not  such  a  case  of  dam- 
ages as  would  authorize  the  Court  to  disturb  the  verdict." 

Was  the  presiding  Judge  right  in  this  opinion  } 

[4.  j  It  is  certainly  true  that,  in  personal  torts  and  actions,  sound- 
ing purely  in  damages,  the  Courts  will  usually  refuse  new  trials 
for  smallness  of  damages,  it  being  the  strict  and  peculiar  province 
of  the  Jury  in  such  cases  t^  estimate  the  injury.  To  entitle  the 
applicant  to  succeed  in  this  class  of  cases,  the  Jury  must  clearly 
have  manifested  an  abuse  of  their  power. 

[54  But  even  in  personal  torts,  where  the  finding  is  grossly  in- 
adequate^ and  the  compensation  given  entirely  disproportioned  to 
the  injury  proven  to  have  been  sustained,  the  Court  will  inter- 
fere and  gtant  relief. 
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The  reason  why  the  Court  will  not  disturb  the  verdict  of  the 
Jury  in  batteries,  libels,  crim.  cans,  malicious  prosecutions,  and 
the  like,  is,  that  there  is  in  fact  no  criterion  of  damages  to  regu- 
late the  verdict* 

[6.]  But  where  a  reasonably  certain  measure  of  damages  is 
afforded,  no  .such  latitude  is  allowed  the  Jury;  and  the  Court  will 
look  into  the  circumstances,  and  grant  or  refuse  a  new  trial,  or 
correct  the  verdict  according  to  the  justice  .of  the  case. 

Now,  this  was  an  action  on  the  case,  in  the  nature  of  an  inde- 
hitatu4  assumpsit f  for  the  value  of  the  property  of  the  plaiutifis, 
destroyed  by  order  of  the  City  authorities.  Here  was  an  exact 
measure  of  damages  for  the  Jury  to  go  by.  The  proof,  as  it  ap- 
pears in  the  bill  of  exceptions,  as  to  the  goods  consumed  and 
their  valuej  was  full  and  explicit,  and  uncontradicted.  And  yet 
the  verdict,  instead  of  being  ibr  $1,378  14,  was  for  $5.  It  was 
manifestly,  therefore,  against  evidence,  and  should  bave  been  set 
aside  by  the  Court.  From  mistake,  or  some  other  cause,  they 
found  a  much  less  amount  than  in  justice  they  ought.  The  plain- 
tiffs were  entitled  to  a  re-ezamination  of  the  matter. 

A  new  trial  is  consequently  awarded. 


No.  40. — The  Mayor  and  Council  op  Macon>  plaintiffs  in  error, 
vf.  Thb  Trustees  op  Bibb  County  Acad  em  v,  for  the  use  of 
Elam  Alexander,  defendants. 

[1.]  'Where  an  affidavit  of  illegality^  is  made  to  an  execution,  under  the  pn>- 
vipiona  of  the  Judiciary  Act  of  17d9,  for  causes  which  existed  prior  to  the 
rendition  of  the  jodgmcut  on  which  it  issu^,  such  affidavit  of  illegality  will 
he  overruled. 

[2.]  Where  a  judgment  has  hcen  as&igued  acconliug  to  the  provisions  of  tbo. 
Act  of  1829,  ahd  has  become  donxiant,  it  may  be  revived  by  s^he  f^l0^^'^ 
the  name  of  the  original  plaintiffs  in  the  judgment,  for  the  use  o^  Aie  as- 
signee. '       • 

[3.]  All  debts  due  by  contract,  or  of  record,  prior  to  the  17th  Dec^ber,  1845, 
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bear  eight  per  cent,  interest  per  annum ;  and  all  judgmeuts  rcudercil  ihorc- 
foTf  bear  the  6ame  rate  of  interest. 

Illegality.  Bibb  Superior  Court.  Heard  before  Judge  Floyd, 
Januaiy  Term,  1849. 

At  the  May  Term,  1838,  of  Bibb  Superior  Court,  the  Trustees 
of  Bibb  County  Academy  obtained  a  judgment  against  the  plain- 
tiffs in  error. 

The  Trustees  subsequently  tranaftrred  the  judgment  to  Elam 
Alexander,  and  for  the  want  of  an  entry  by  the  proper  officer,  the 
judgment  became  dormant,  under  the  Act  of  1823. 

On  the  13th  day  of  July,  1848,  a  scire  facias  was  issued  and 
served  upon  the  plaintiffs  in  error,  (who  were  the  defendants  in 
Ji^Ja,)  to  revive  the  judgment. 

At  July  Tei-m,  1848,  the  scire  facias  was  heard  before  Judge 
Flotd,  and  an  order  passed  reviving  the  judgment,  in  the  name 
of  the  defendants  in  error,  and  allowing  the  judgment  to  draw  8 
per  cent,  per  annum  interest. 

Execution  was  issued  on  the  18th  day  of  July,  1848,  in  favor 
of  defendants  in  error  against  plaintiffs  in  error,  and  levied  upon 
certain  property  of  the  defendants  iii^.^.'to  which  execution  an 
affidavit  of  illegality  was,  on  the,2(Ai  day  of  December,  1848, 
filed  by  George  M.  Logan,  the  Mayor  of  the  City  of  Macon,  on 
the  grounds — 

Ist.  That  the  original  judgment,  the  foundation  of  the  f.  fa, 
is  in  favor  of  the  Trustees  of  Bi\)b  County  Academy,  and  that 
the  above ^.  fa.  now  levied,  is  in  favor  of  a  different  plaintiff. 

2d.  That  the  said^.^a.  is  proceeding  for  interest,  at  the  rate 
of  8  per  cent,  per  annum,  on  a  judgment  rendered  in  the  month 
of  July,  1848^  when  the  laws  of  the  State  of  Georgia  then  and 
now  in  force,  forbid  a  higher  rate  of  interest  than  seven  per  cent. 

At  January  Term,  1849,  the  illegality  was  heard  and  overruled 
by  Judge  Floyd,  to  which  decision  plaintiffs  in  error  excepted. 

Foe  and  Nisbet,  for  plaintiffs  in  error. 

■ 

St|^bb«  and  Lester,  for  defendants. 
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[1.]  The  ground  of  error  assigned  in  this  caso  is»  that  the  Court 

below  overruled  the  affidavit  of  illegality.     The  grounds  taken  in 

the  affidavit  go  ^<fW  the  judgment  of  the  Court  upon  the  jctVv 

Jaciatf  and  for  that  reason   alone,  the   affidavit  of  illegality  was 

properly  overruled. 

[2.]  We  think,  however,  that  inasmuch  as  Alexander  became 
the  assignee  of  the  judgmJIt,  according  to  the  provisions  of  the 
Act  of  1829,  he  was  entitled  to  revive  it  by  scire  Jacias,  in  the 
name  of  the  original  plaintiffii,  for  his  use.  The  only  question 
made  by  the  record  for  the  decision  of  the  Court  below  with  re- 
gard to  the  interest  was,  whether  the  judgment  drew  interest  at 
the  rat^  of  seven  per  cent,  or  at  the  rate  of  eight  per  cent  per 
annum. 

[3.]  The  Court  did  not  decide  whether  the  Jormizn^  judgmefit 
did,  or  did  not  draw  interest.  That  point  was  not  made  in  the 
affidavit  of  illegality.  The  Court  decided  that  the  revived  jadg* 
ment,  from  the  time  of  its  revival,  drew  eight  per  cent,  as  being 
founded  on  a  debt  in  existence  prior  to  the.  Act  of  1845.  That 
Act,  in  our  judgment,  w^a  jn-aspective  m  its  operation,  and  did 
not  embrace  any  debt  due  prior  to  its  enactment,  either  by  coo- 
tract,  or  as  a  debt  of  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  41.— Abner  p.  Powers  and  another,  plaintiffs  in  error,  u. 
Scott  Cray,  Receiver  of  the  Ocmulgee  Bank,  defendant. 

[1.}  Bill  for  an  account  hy  client  a^ainit'attorney,  shoold  be  diBiniMe^>0li 
demurrer,  if  an  account  can  he  fairly  taken  in  a  Court  of  Commol  Iaw, 
an^  suitable  relief  had ;  there  being  no  discovery  sought  or  reonred,  or 
allegation  in  the.  bill  to  show  the  peculiar  remedial  process  or  futictioni  of 
a  Court  of  Equity  to  be  necessary. 

I 

r 

r 


DECATUR,  AUGUST  TERM,  1849.  207 

Powers  and  another  v§.  Cray.  * 

[2.]  To  confer  Equity  jarisdiction  in  this  State,  the  bill  in  every  case  should 
show  a  Common  Law  remedy  to  be  inadequate.     Qucre  7 

In  Equity,  in  Bibb  Superior  Court.  Tried  before  Judge 
Floyd,  January  Term,  1849. 

Scott  Cray,  as  Receiver  of  the  Ocmulgee  Bank,  filed  his  bill 
against  Abner  Powers  and  James  Gates,  returnable  to  November 
Term,  1844,  of  Bibb  Superior  Court. 

The  bDl  charges,  that  as  attomey  for  the  bank,  Powers  assum- 
ed the  control  of  ivfoji.  feu.  in  favor  of  the  bank  against  Charles 
Collins,  as  maker,  and  Jewett  &  Burch,  indorsers ;  that  Powers 
claimed  to  be  due  him  from  the  bank,  commissions  upon  a  large 
amount  of  money,  sued  into  judgment  for  the  bank,  and  that  he 
caused  the  two  Ji,  feu,  mentioned,  to  be  levied  by  James  Gates, 
Sheriff  of  Bibb  County,  upon  ceitain  real  estate  in  the  City  of 
Macon,  for  the  purpose  of  paying  himself  the  said  commissions. 

The  bill  farther  charges,  that  the  iv/o fi,  fas,  had  been  paid  off 
and  discharged  by  Collins,  the  maker. 

The  bill  prays  that  the  defendant  may  account  to  the  plaintiff 
for  all  moneys  collected  by  him  as  attorney  for  the  bank,  and  that 
he  may  be  required  to  .prove  the  lien  which  he  claims  to  hold 
upon  the  twof,  fas,  mentioned  against  Collins.  The  bill  also 
prays  for  an  injunction  to  restrain  the  collection  of  the  said  f.  fa*. 
by  Powers,  the  defendant. 

Powers  and  Gates  answered  the  bill,  and  at  Chambers,  on  the 
25th  June,  1844,  Judge  Tracy,  then  the  presiding  Judge  of  the 
Flint  Circuit,  dissolved  the  injunction,  on  the  ground  that  the  de- 
fendant had  sworn  off  the  equity  of  complainant's  bill,  and  order- 
ed the^.  fas.  to  proceed. 

The  bill  was  not  dismissed,  but  was  continued  in  Court  for  se- 
veral years,  when  the  complainant  filed  an  amendment  to  his  bill. 

The  amended  bill  charges,  that  the  defendant,  Powers,  as  the 
collecting  attorney  of  the  bank,  in  the  year  184 — ,  received  notes 
for  collection  from  the  banlc,  amounting  to  $172,552  26,  and  for 
which  said  notes  the  defendant  has  rendered  no  account. 

The  amended  bill  farther  charges,  that  the  defendant.  Powers, 
has  long  since  collected  the  sum  of  $4,028,  by  virtue  of  an  ^e- 
cution  ih  favor  of  the  bank  against  one  Dougherty  and  others, 
and  of  wh^ch  he  has  made  no  account ;  that  the  defendant  was 
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indebted  to  the  hank  in  the  sum  of  $178,  being  the  amount  over- 
paid him  by  the  bank  for  damages  and  expenses  on  a^  protested 
check ;  that  the  defendant  had  collected  from  Hardy  Dunham 
8144  37  on  his  note. 

The  amended  bill  farther  charges,  that  a  house  and  lot  in  the 
City  of  Macon  had  been  sold  under  a^.  fa,  in  favor  of  the  bank 
against  Jewett  &  Burch,  and  bid  off  by  the  defendant,  Powers, 
for  the  sum  of  $4,000,  and  that  the  Sheriff  had  not  yet  executed 
titles  to  the  defendant  for  the  said  house  and  lot ;  that  the  defend- 
ant'has  refused  to  account  for  the  rent  or  value  of  the  saidhooac 
and  lot  to  complainant,  although  he  claims  title  to  the  same. 

The  amended  bill  prays,  that  the  defendant  may  be  compelled 
to  come  to  a, full  account  with  the  complainant  in  reference  to  all 
the  matters  and  things  charged,  and  that  he  may  be  decreed  to 
pay  aver  to  complainant  the  money  collected  by  him  as  attoraey 
for  the  bank,  and  to  pay  the  amount  of  the  purchase  money  for 
said  house  and  lot,  with  interest  thereojfi,  or  tliat  the  Sheriff  may 
be  decreed  to  make  titles  to  complainant,  and  that  the  defendant 
relinquish  all  claims  to  the  house  and  lot,  and  pay  to  complain- 
ant all  the  rent  which  has  been  derived  therefrom,  and  which,  by 
prudent  management,  could  have  been  derived  therefrom. 

To  which  bill  a  general  demurrer  was  filed,  alleging  that  tak- 
ing the  case  made  by  the  bill  to  be  true,  it  is  not  such  a  case  as 
doth  entitle  complainant  to  the  discovery  and  relief  as  is  thereby 
prayed. 

The  bill  and  demurrer  were  heard  before  Judge  Floyd,  and 
afler  argument  had  thereon,  the  same  was  overruled,  and  the  de- 
fendant ordered  to  answer ;  to  which  counsel  for  plaintiffs  in  er- 
ror excepted. 

f 
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Powers  and  Whittle,  for  plaintiffs  in  error. 

PoE  and  NiSBBT,  for  defendant. 

Bi/  the  Cbttr^.—- Lumpkin,  J.  delivering  the  opinion. 

The  jurisdiction  of  a  Court  of  Equity  is  to  be  exercise^r^ 
where  the  principles  of  law  by  which  tlie  Ordinary  Coims  are 
guided  give  a  right, but  the  powers  of  those  Courts  are^ot  suffi- 
cient to  aflbrd  a  complete  remedy,  or  their  modes  of  proceeding 
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are  inadequate  to  the  purpose ;  (2)  wliere  tlio  Courts  of  Ordinary 
jurisdiction  are  mado  instruments  of  injustice;  (3)  wliere  the 
principles  of  law  by  which  the  Ordinary  Courts  are  guided  give 
no  riglit,  but  upon  the  principles  of  universal  justice  llie  intei-for- 
eiice  of  the  judicial  power  is  necessary  to  prevent  a  wrong,  and 
the  positive  law  is  silent;  (4)  to  remove  impediments  to- the  fair 
decision  of  a  question  in  other  Courts;  (5)  to  provide  for  the 
safety  of  property  in  dispute  pending  the  litigation,  and  to  pre- 
serve property,  in  danger  of  being  dissipated  or  destroyed  by 
those  to  whose  care  by  law  it  is  'entrusted,  or  by  persons  having 
immediate  but  partial  interests;  (G)  to  restrain  the  assertion  of 
doubtful  rights  in  a  manner  productive  of  irreparable  mischief; 
(7)  to  prevent  injury  to  a  third  person,  by  the  doubtful  titles  of 
others ;  (8)  to  put  a  bound  to  vexatious  ^nd  oppressive  litigation, 
and  to  prevent  multiplicity  of  suits ;  (9)  to  compel  a  discovery 
or  obtain  evidence  which  may  assist  the  decision  of  other  Courts; 
and  (10)  to  preserve. testimony,  when  in  danger  of  being  lost,  be-  • 
fore  the  matter  to  .which  it  relates  can  be  made  the  subject  of  ju- 
dicial in  ve^i  gallon .     Mitf,  Eq,  PL  Jeremy y  111,  112. 

[1.]  We  will  nof  pretend  at  present  to  go  into  Omy  exposition 
of  all,  or  indeed  of  any  of  these  heads  of  Chancery  jurisdiction  ; 
suffice  it  to  say,  that  in  the  opinion  of  this  Court,  this  bill  which 
is  demurred  to  for  want  of  Equity,  cannot  be  sustained  under  any 
oftbcm.     It  yvillnot  be  denied,  that  in  matters  of  account.  Courts 
of  Equity  in  England  exercise  concurrent  jurisdiction  with  Courts   ' 
of  Common   Lavv.     But  conceding  this^the  only  true  principle 
even  there,  upon  wliich  they  entertain  suits  for  an  account  oh  mat- 
.  ters  cognizable  at  Law  is,  that  either  a  Court  of  Law  cannot  give 
any  rcn^edy  at  all,  or  not  so  complete  a  rjomedy  as  Coiirts  of  Equi-' 
ly.     If  the  account  can  be  fairly  taken  .in  a  Court  of  Common     • 
Law«  and  suitable  relief  administered,  there  is  no  pretext  for  the- 
chahge  or  transfer  of  jurisdictions. 

[2.]  And  ajbrtiorif  is  .this  doctrine  true  in  this  State,  where 
Equity  jurisprudencp  is  confided  to  the  ordinary  Courts  of  Law, 
with  a  limited  statutable  jurisdiction,  i.  a  **  where  a  Common  Law 
remedy  is  not  adequate,**  ^ 

Here^  no  discovery  is  sought  or  required,  and  there  is  not  a 
single  allegation  in  the  bill  going  to  show  that  the  peculiar  reme- 
dial procegs  or  functions  of  a  Court' of  Equity,  arc  necessary.  • 
Had  the  complainant  prayed  to  be  substituted  in  the  place  of 
VOL.  VII.    27  . 
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Powers  as  the  purchaser  of  the  house  and  lot  in  Macon,  that, 
perhaps,  might  have  afforded  a  pretext  for  the  interposition  of  a 
Court  of  Equity ;  but  he  is  content  by  asking  that  Powers  may 
be  compelled  to  pay  up  the  price  at  which  the  property  was  bid 
off  under  complainant's  execution  at  .SherifiTs  sale,  thus  eTiDcing 
his  election  or  willingness  to  waive  any  right  which  he  might  be 
supposed  to  have,  to  consider  this  purchase  as  inuring  to  his  ben- 
efit on  account  of  the  fiduciary  relation  subsisting  between  them. 

Under  these  circumstances,  we  hold  that  Equity  is  not  only 
ousted  of  its  jurisdiction,  but  that  it  is  altogether  more  proper 
that  this  settlement  should  be  made  in  the  Court  where  the  bosi- 
ness  was  transacted  ;  and  which  is  not  only  entirely  competent  to 
compel  its  officers  to  do  justice  to  suitors,  but  whiqh,  on  the  other 
hand,  should  see  to  it  that  their  officers  have. full  justice  done  to 
them  in  the  matter  of  fees.  It  would  require  a  strong  case  to 
justify  the  Courts  to  send  away  these  officers^  deprived  of  their 
just  lien  on  the  papers  in  their  hands,  for  the  professional  seryices 
which  they  have  rendered,  to  have  their  claims  adjusted  by  a  Jury 
in  another  forum. 

Mr.  Cooper  says,  "  If  the  plaintiff  can  have  as  effectual.and 
complete  remedy  in  a  Court  of  Law  as  in  a  Court  of  Equity,  and 
that  remedy  is  clear  and  certain,  a  demurrer,  which  is  in  truth  a 
demurrer  to  the  jurisdiction  of  the  Court,  will  hold."  Eq,  Pl^' 
12i. 

Sir  Chaloner  Ogle  brought  his"  bill  against  the  representatives 
of  Admiral  Haddock  for  an  account  and  'share  of  prize  money, 
which  was  dismissed  by  the  Lord  Chancellor,  on  the  grround  that 
it  was  a  mere  legal  right  which  should  be  recovered  at  Law.  1 
Fe*.  Sen.  162. 

Parrif  vs.  Owen,  (3  Atkyn's  1?,  740,)  was  a  bill  brought  by  lh« 
executrix  of  an  attorney,  for  money  due  from  the  defendant  for 
business  done  by  hei*  husband,  as  his  attorney,  arid  to  be  paid  what 
should  be  found  due  on  an  account.  The  defendant  demurred  to 
the  relief,  and  for  cause  of  demurrer  showed  the  remedy  was  at 
Law,  and  that  an  Act  of  Parliament  pointed  out  a  summary  way. 
Lord  Chancellor  allowed  the  demuirer,  ' 

Now,  the  case  before  us  is  precisely  the  reverse  of  this.-  Here 
it  is  the  client  who  prays  an  account  against  his  attorr\ey.  The 
principle  applies  equally  to  both  parties.  Either  is  entitled  to  go 
into  Equity  agcuust  the  other,  whenever  there  is  a,  proper  case 
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made.  Neither,  without  such  a  case  is  made.  And  it  is  worthy 
of  observation,  that  Lord  Chancellor  HardtcicJce  assigned,  as  the 
reason  for  dismissing  the  bill,  that  the  Statute  of  2  Geo.  II,  had 
prescribed  a  summary  remedy.  The  same  reason  applies  with 
doable  force  here*  where  the  client  may  not  only  sue  at  Law,  but 
force  his  attorney  to  a  speedy  account  hy  rufe,  when  upon  default 
he  is  subject  to  be  stricken  from  the  bar  as  a  practitioner.  More 
than  this,  Kke  all  other  agents,  an  attorney  is  liable,  under  the 
Penal  Code  of  Georgia,  to  be  punished  by  imprisonment  and  la- 
bor in  the  Penitentiary,  if  he  converts  his  client's  money,  against 
his  consent,  to  his  own  use,  and  fail  or  refuse  to  pay  over  the  same 
when  demanded.  It  would  seem,  therefore,  that  these  cumulative 
and  most  stringent  remedies,  civil  and  criminal,  would  suffice  to 
settle  an  ordinary  matter  of  account  between  client  and  attorney. 
Believing  as  we  do,  then,  that  no  sufficient  ground  b  shown  in 
liie  bill  for  the  interference  of  a  Court  of  Equity,  we  think  the 
defendant's  demurrer  to  the  bill  for  want  of  equity  to  sustain  the 
jurisdiction,  ought  to  have  been  allowed,  and  adjudge  accord- 
ingly. 


No.  42. — Benjamin  H.  Hill  and  Nancy  McFabland,  adminis- 
trators of  J.  McFarland,  plaintiffs  in  error,  vs,  James  Freeman 
and  another,  administrators  of  R.  Freeman,  deceased,  defend- 
ants. 

£1.]  Where  a  plea  of  former  recovery  is  filed,  and  the  record  tendered  to 
Aux^port  the  plea,  it  is  for  the  Court  to  determine,  upon  inspection  and  com- 
parison, whether  the  cause  of  action  is  the  same ;  and  if  not  the  same,  the 
reooid  will  be  repelled ;  and  if  it  is  admitted,  it  then  also  becomes  a  ques. 
tioB  for  the  Court,  how  far  and  when  parol  evidence  w^ill  be  admitted  to 
ahQW  that  the  cause  of  action  was  not  submitted  and  passed  upon  in  the  for- 
mer sait. 

[2.]  Held,  in  this  case,  that  the  cause  of  action  in  the  present  and  the  former 
suit  are  n\yt  the  same. 
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Assumpnit,  in  Pike  Superior  Court.  Tried  before  Judge 
Floyd,* Aiiffust  Term,  1849. 

On  the  16th  day  of  August,  1839,  Robert  Freeman; intestate  of 
the  defendants  in  error;  executed  to  Joseph  D.  McFai-laiid  his 
promissory  note  for  $3,287 .  00.  McFarland  indorsed  thift  note  to 
the  Western.  Insurance  and  Trust  Company  of  Columbus,  Ga. 
Aftc^r  the  death  of  Freeman,  to  wit,  on  the  16th  day  of  March, 
1842,  McFarland,  as  indorser,  paid  to  the  said  Cpmpany  the  swd 
of  $1400. 

.  On  the  16th  day  of  July,  1846,'^IcFailand  commenced -his  ac- 
tion against  the  defendants,  as  administrators  of  Freeman,  for  the 
recovery  a£  the  above  sum  of  Si 400,  returnable- to  Pike  Superior 
Court.  To  this  action  the  defendants,  among  other  pleas,  filed. 
the  plea  of  a  former  recovery,  in  an  action  in  Pike  Superior 
Court,  between  the  parties.  They  also  plead  in  bar  to  the  action, 
a  judgment  had  in  an  Equity  ca^se  between  the  parties,  tried  in 
Troup  Superior  Court. 

The  cause  stood  for  trial  at  the  August  Term,  1849. 
;  On  the  trial  it  appeared,  from  the  tcstiiHony  of  one  of  the  wit- 
nesses of  plaintiff,  in  response  to  the  cross  interrogatories,  that  the 
note  made  to  McFarland  by  Freeman,  and  indorsed  by  him  to  the 
Western  Insurance  and  Trust  Company,  was.  given  in  part  pay- 
ment of  purchase  money  for  land,  sold 'by  McFarland  to  Free-  • 
man. 

The  defendants  on  the  trial  offered  in  evidence  the  record- of  a 
former  action,  brought  by  McFarland  against  the  defendants, ui 
Pike  Superior  Court,  and  in  which  a  recovery  was  h^d  by  the 
plaintiff.  The  declaration  contained  several  special  counts  for  the 
recovery  of  $3,485  00  due  from  Freeman 'to  McFarland,  in  con- 
sequence of  a  failure  of  McFarland  to  collect  a  certain  Ji^fi* 
transferred  to  him  by  Freeman  against  one  Abraham  B.  Rag^n* 
m  part  payment  of'the  purchase  money  for  land  sold  by  McPar- 
.  lapd  to  Freeman.  *  An  amendment  was  filed  to  the  declaration, 
containing  two.  counter,  one  for  a  balance  due  upon  a  general  ac- 
counting between  the  parties,  the  other  a  common  count  <or  the 
whole  amount  of  the  purchase  money  for  the  land  sold  by  Mflf^- 
land.to  Freeman.  The  counse)  for  plaintiff  in  error  objected  to 
the  record ;  t)ie  objection  was  overruled,  and  the  record  given  in 
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evidence,  aiid  counsel  for  plaiutiflf  in  eiuror  excepted  to  the  de- 
cision uf  the  Court. 

*  The  defendanits  then  offered  in  evidence,  the  record  of  an  Equity 
cause  tried  between  t]ie  parties  in  Troup  Superior  Court,  The 
bill,  it  appeared,  was  filed  by  McFarland  against  the  defendants 
to  enforce  his  vendor's  lien  on  the  land,  sold  by  him  to  Freeman, 
for  that  portion  of  the  pm'chase  money  covered  by  the  execution 
against  Ragan.  To  .this  bill  the  defendants  pleaded  a  former  recov- 
ery  in  tlie  action  in  the  county  of  Pike,  which  plea  was  allowed, 
and  the  bill  dismissed  by  the  Court.  Counsel  for  plaintiff  in  er- 
ror objected  to  tjie  giving  the  record  in  evidence.  The  objection 
was  overruled  by  the  Court,  and  counsel  for  plaintiff  in  en'or 
excepted,  and  upon  these  exceptions  assigned  error. 


t   • 


'     B.  H.  Hill,  £6r  the  plaintiffs  in  error,  submitted  the  following 
points,  and  relied  on  the  authorities  cited. 

1st.  The  record  of  these  former  suits  shew  thd  same  parties,  but 
wholly  different  caus^  of  action,  insomuch  that  the .  evidence 
'necessary  to  support  the- one,  would  be  wholly  irrelevant,  on 
the  trial  of  the  other,  and  should  not  therefore  have  been  ad- 
mitted as  evidence  in  the  trial  below.  1  Starkie,  2C2,  (7  ATneri- 
'  can  frotn  3  XiO».  Edition. J  1  Greenleqf,  §528.  2  Smithes  Lead- 
ing Cases,  546.     Wood  vs,  Jackson,  8  Wend,  9. 

2d.  Sven  if  the  present  cause  of  action  could  be  considered  as 
included  in  the  former  suits,  still,  the  demands  being  clearly  divisi- 
ble, it  was  competent  for  the  plaintifis  to  shew,  by  parol  evidence, 
that  this  present  claim  was  not  submitted  to  the  jury  on  the  former 
trial ;  that  the  cctmmon  count  for  purchase  money  on  which  reli- 
ance is  {)laced  fbr  the  estoppel  was  not  relied  on,  and  no  evidence 
u^der  that  or  any  other  count  of  the  present  cause  of  action  was 
given  or  attempted  to  be  given,  and  that  it  was  not  known  to,  or 
passed  upon,  by  the  jury.  The  demands  being  divisible,  the  fact 
that  they  arise  from  the  same  contract,  can  make  no  difference. 
1  Stetrkie,  263  '4.  1  (xreenleaf,  §532.  2  Smithes' Leading  Cases, 
j546.  Seddon  vs.  Tutop,  6  T.  R.  608,  bottom  page.  TJiorpe  vs. 
Qf9per,  15  E.  C.  L.  R.  387.  Wright  vs.  Butler,  6  Wend.  284. 
Bridges^'Vs.  Gray,  14  Pick.  55.  Webster  vs.  Lee,  5  Mass.  339-. 
Roan  vs.JFarmer,  4  T.  R.  146,  bottom  page. 
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S.  T.  Bailey,  for  defendants,  cited  and  commented  on  tbe  fol- 
lowing authorities  : 

Co.  Liu,  126,  a  228.  3  Co.  Litt.  350,  542,  noUs.  3  Bl  Com, 
314.  331.  4  lb.  461.  1  Arch.  Pr.  213, 219.  2  KeUy*s  R.  60.  6 
Howard,  37,  38.  2  tidd's  Pr.  801.  1  Ch.  PL  320,  353,  '4.  1 
East,  355.  1  Ph.  Ev.  238.  1  Greenl.  Ev.  §531,  '2.  1  GreaH. 
R.  143.  2  J5ar5.  R.  596.  6  iScr^.  ^  R.  57,  61,  '4.  4  lb:  246. 
17  2&.  319.  Snider  vs.  Coy,  2  JbA».  R.  227,  overruling  Sed- 
den  vs.  Tutop,  6  T.  R.  2  Moore,  156.  4  E.  C.  L.  R.  410.  4 
Cow.  562.  3  East,  355.  2  CtwJ.  R.  U.  S.  607,  3  Pick.  429. 
16  iScr^.  .^  R.  282.  16  JbA«.  i2.  136.  2  lb.  24,  210.  15  J&:229, 
432.  J5a^o<  w.  Williams,  10  -B»^.  C.  i.  62.  McLan  vs.  Hw- 
garin,  13  J.  R.  184.  Butnall  vs.  Foster,  7  TFcidl.  103.  3  Barb. 
594.  Maury  vs.  Harris,  2  Jb^n.  iJ.  24.  jSi««/A  vs.  Johnson,  15 
East,  213.  Wheehrvs.  Van  Houton,  12  John.  3J.1.  Dunn  vs. 
Murfy,  17  JE?.  C.  L.  R.  498.  Jrwm  vs.  Knox,  10  JbAn.  J2cp.  365. 
11  lb.  530.  16  J^.  136.  Bates  vs.  QuatOebuTn,  2  NoU  if 
McC.  205.  TTo^^c  v*.  Odeneal,  3  X^ce?.  423.  1  Greenl.  R.  136.  9 
JoAw.  287.  Rex  vs.  Hopper,  1  Exch.  R.  Con.  393.  Eastmure  vs. 
Law,  35  Eng.  C.  L.  R.  170.  Hinsdale  vs.  Lamed,  16  Mass.  R. 
65.     6  N.  H.  R.  164.     1  Mason's  R.  365. 

A.  Hammond,  for  defendants  in  error,  cited  the  following  aa- 
thorities : 

1  Speer  277.  2  HUPs  Ch*y,  22.  1  JKc%,139.  2  Kelly,  280.  1 
Starkie  Ev.  note,  264.  If  cause  divisible,  and  plaintiff  sue  for  all 
and  recover  any,  litigation  ended.  10  Eng.  C.  L.  62.  Must 
abandon  on  the  record.  1  Greenl.  Ev.  §532.  11  Mass.  446.  1 
Starkie  Ev.  top,  262,  263.  1  Wend.  487.  2  Jno.  227.  12  Jno. 
313.  16J5W.137.  4  T«m,  80,  (147.)  6  2Vrm,  608, 275.  4  Conn. 
276.  11  Mass.  445.  1  CrreenJeqf  Ev.  (581,  note  1.  Parol  evi- 
dence good  to  assist,  but  not  to  contradict  record.  State  vs. 
Glass,  1  KeUy,  475. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

The  declaration  contains  several  counts.  One  founded  on  a 
note  made  by  Freeman,  the  defendant's  intestate,  to  McParland, 

y 

r 

r 


DECATUR,  AUGUST  TERM,  1849.  215 


Hill  and  McFarlnutl  vb  Freeintm  and  another. 


the  piaintiff 's  intestate,  by  the  latter  indorsed  and  paid ;  a  count 
in  the  usual  form  by  an  indorsee  who  has  paid  the  note  against 
the  maker. 

One  as  payee  of  the  same  note,  against  the  maker,  and  a  com- 
mon count  for  money  paid,  laid  out  and  expended  by  the  plain- 
tiffs, for  the  use  of  the  defendants.  This  suit  is  therrfore  for  the 
recovery  of  money  paid  by  the  plaintiffs  in  a  note  made  to  him  hy 
ike  defendantSt  and  by  him  indorsed.  The  note  is  fully  set  forth  in 
the  declaration,  and  is  for  $3,287,  dated  on  the  16th  day  of  Au- 
gust, 1839,  and  due  on  the  Ist  January,  1840.  The  declaration 
contains  no  other  ground  of  action. 

[1.]  To  this  action,  a  plea  of  former  recovery  wan  pleaded,  and 
the  record  of  recovery  from  Pike  Superior  Court  being  tendered 
in  evidence  by  the  defendant,  was  objected  to,  because,  from  the 
face  of  the  record  itself,  it  did  not  appear  to  be  a  recovery  for 
the- same  cause  of  action,  in  plaintiff 's  declaration  set  forth.  The 
presiding  Judge  overruled  the  objection,  and  admitted  the  evi- 
dence, and  the  plaintiff  excepted!  A  judgment  in  a  former  suit, 
between  the  same  parties,  and  directly  upon  the  same  subject 
matter,  when  pleaded,  is  a  conclusive  bar.  The  question  is,  does  it 
sufficiently  appear  from  the  record  itself,  that  the  action  in  Pike 
Superior  Court,  and  the  judgment  of  recovery  therein,  are 
founded  on  the  same  cause  of  action  set  forth  in  this  declaration  ? 
IVe  do  not  think  that  it  does.  Without  the  testimony  of  Mr. 
Dougherty^  it  could  not  be  imagined  even,  that  they  are  the  same. 
It  is  only  when  we  look  at  this  record  in  the  light  of  that  testimony^ 
that  there  can  arise  even  a  suspicion  of  their  identity.  His  testi- 
mony was,  that  the  promissory  note,  which  is  the  foundation  of 
the  plaintiff's  action,  was  given  by  Freeman  to  McFarland  in 
part  of  the  purchase  money  of  a  large  plantation  sold  by  McFar- 
land to  Freeman.  One  of  the  counts  in  the  Pike  declaration  is 
for  the  whole  of  the  purchase  money  of  a  plantation  sold  by  Mc*^ 
Farland  to  Freeman.  By  the  aid  of  this  aliunde  testimony  it  ia, 
that  there  springs  up  in  the  mind  an  impression  that  the  recovery 
in  that  suit  was  founded  on  this  note.  The  question  iii*8t  made  for 
our  review,  originated  in  an  exception  to  the  admissibility  of  this  re- 
cordon  evidence.  How  the  evidence  of  Mr.  Dougherty  was  admitted 
and  for  what  purpose,  does  not  appear.  It  was  not,  so  far  as  is  appa- 
rent, ol]jected  to.  But  what  has  it  to  do  with  the  admissibility  of 
this  records?     Nothing,  whatever.     The  Court  below,  upon  objec- 
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lion  to  the  record,  because  it  did  not  show  on    its   face  that  the 
causes  of  action  were*  the  same,  was  called  uJ)on  to  decide  upon 
the  record  ifscJft  by  inspection.     He  could  bring  to  hi?  aid  no  ali- 
nnde  evidence.     Nor  can  we.     We  meet  the  qnestion  as  it  stood 
before  the  Court  on  the  trial.     Parol  evidence  is  sometimes  atoit- 
ted  to  show  that  the  record,  wlien  admitted,  does  Hot  embrace 
the  same  subject  matter.     But  upon  demurrer  to   the   record  as 
evidence,  to  support  the  plea  of  a  former  recovery,  the  question 
is  to  be  determined  by  inspection  and  comparison. 
•    We  therefore  discard  that  testimony,  and  consider  the  question 
upon  inspection  of  the  record  itself,  and  giving  to  it  its  full  legal 
effect,  in  comparison  with  this  declaration^  determine  upon  its 
admissibility.     Thus*  truly  presented,  and  simplified,'  the  point  is 
not,  to  our  apprehension,  at  all  difficuU  in  its  solution.     It  can- 
not be  that  any  thing  which  may  be  pleaded  as  a  former  recovery 
shall  be  admitted,  because  it  is  pleaded.     A  recovei^,  for  example, 
in  ejectment  in  an  action  of  assumpsit  on  a  promissory  note.    The 
Court  must  determine,  in  the  first  instance,  from  the  record  ten- 
dered,  whether  it  is  between  the  same  parties,  and  on  the  same 
matter.     When  it  is'adinitted,  then  it  again  becomes  a  question 
for  the  Court,  how  fnr  aliunde  testimony  is  admissible,  not  to  con- 
tradict it,  but 'to  explain  it.     If  upon  the  question  of  admitting* 
the  record,  the  Court  could  invoke  tlie.aid  of  parol  evidence, 
where  is  such  invocation  to  stop  ?     Such  a  power  would'  make 
the  whole  merits  of  the  plea  of  former  recovery  to  depend  upon 
testipiony  other  than  the  rebord.     The  Court  must  be  'satisfied, 
therefore,  that  upon  the  face  of  the  record,  the    cause  'of  action 
is  prima  fade  the  same.     If  it  is  not,  the  record  ought  to.be  re- 
pelled, and  then  there  is  an  end  of  the  plea.     If  it  is,  then  still  b 
certain  cases,  and  according  to  rules  laid  down  in  the  'books*  the 
plaintiff  may  show  that  the  subject  matter  of  the  second  action 
wa6  not  submitted  ^nd  passed  upon,  by  the  Jury  in  the  first, 

[2.]  There  is  not,  between  the  cause  of  action  described  in  thia 
declaration,  and  those  set  forth  in  the  record  tendei'ed,  a  pnma 
Jade  identity.  We  have  seen  that  the  mq,tter  in  this  aqtion  b  an 
indorsed  note,  made  by  the  defendant's  intestate,  to  the  plaintiff's 
intestate/  and  by  the  latter  paid.  We  now  inquire  whatmatfers 
are  the  ground  of  the  first  action,  as  they  are  set  forth  in  the 
declaration.  '  .      ' 

The  first  count  is  special,  containing  the  following  atatements, 
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lo-wit:  The  defendant's  intestate  bought  of  the  plaintiff  a  settle- 
inent  of  land  in  the  county  of  Troup,  for  which  he  agreed  to  pay 
him  fourteen  thousand  dollars.  In  part  payment,  the  plaintiff 
agreed  to  take  an  execution  from  Muscogee  Superior  Couit,  up- 
on one  Abraham  B.  Ragan  for  the  sum  of  $3,005  principal,  and 
several  hundred  dollars  interest,  with  this  agreement,  to-.wit :  that 
if  he  feiled  to  get  the  money  on  it,  he,  (Freeman,  the  defendant's 
intestate,)  would  hold  himself  responsible  fq^,  and  would  pay  the 
amount  due  on  the  execution.  It  avers  diligence  and  effort  to 
collect  it,  and  the  total  insolvency  of  Ragan,  the  defendant  in 
execntiony  and  seeks  the  recovery  of  the  money  due  thereon. 
This  county  no  doubt,  was  relied  upon  by  the  plaintiff,  and  the 
agreement  in  reference  to  the  Ragan  execution,  no  doubt, 
brought  the  case  into  Court.  In  the  last  case,  the  matter  of  the 
suit  was  money  due  to  the  plaintiff  on  a  note,  and  by  virtue  also 
of  the  plaintiff's  having  been  compelled  to  pay  after  having  nego- 
tiated it  by  indorsement.  In  the  first  action,  according  to  the  first 
count,  the  matter  of  the  suit  was  an  agreement  in  relation  to  an 
execution  whicjh  the  plaintiff  had  received  from  the  defendant  in* 
part  payment  of  a  tract  of  land.  Clearly  these  matters  are  not 
llie  same.  The  want  of  identity  is  palpable.  The  original  writ 
was  without  any  count  whatever,  but  these  founded  on  this  agree- 
ment, which  is  of  itself  no  very  inconclusive  evidence  of  what 
was  the  gravamen  of  the  suit.  Subsequently  the  plaintiff  amend- 
ed and  added-— 

First.  A  brief  and  informal  count,  setting  forth  that  the  ^lefen- 
dant's  intestate  being  in  arrear  to  the  plaintiff  for  money  due  to 
faim,  accounted  with  the  plaintiff,  and  upon  such  accounting  was 
found  to  be  owing  to  him  the  sum  of  $4,500,  the  ainount  first 
claimed,  which  he  then  and  there  undertook,  &:c.  &c.  This  is 
aH  that  this  count  contains. 

Second.  A  count  setting  forth  the  sale  of  a  tract  of  land  by 
plaintiff  to  defendant's  intestate  for  $14^000,  and  in  the  broadest 
and  most  general  terms,  that  he  agi'eed  to  give  him  for  it  that  sum 
of  money,  and  going  for  the  recovery  of  the  fourteen  thousand 
dollars.  The  first  of  these  amended  .counts  makes  no  specifics* 
tionft*— no  bill  of  particulars  is  added.  We  do  not  see  7taw  the 
defendant's  intestate  was  indebted  to  plaintiff;  we  are  not  furnish' 
ed  with  ai|y  evidences  of.  indebtedness ;  we  are  not  informed  of 
the  nature  of  the  dealings  between  the  parties,  or  in  what  con- 
VOL.  vir.\  28 
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Bisted  the  payments  made  ,by  the  defendants  or  tbeir  intestate* 
We  are  to  view  both  of  these  counts  in  the  light  of  our  St^toter 
which  requires  that  a  plaintiff  shall  plainly^  fully,  and  distincdy 
set  forth  his  cause  of  action.  The  reasons  are  two  :  the  defen* 
dant  must  be  informed  against  what  he  is  to  defend,  and  the  re- 
cord must  be  so  explicit  that  the  'recovery  may  be  a  bar  for  the 
same  cause  of  action.  In  this  light,  it  would  be  perfectly  legiti- 
mate for  this  Court  19  rule  now,  not  only  that  this  count  does  not 
show  that  the  matter  in  the  two  suits  is  the  same,  but  that  it  is  no 
count,  contains  nothing  and  ought  not  to  be  respected  at  all  in  de- 
termining this  question.  One  of  the  tests  of  the  identity  of  the  two, 
is  this :  is  the  evidence  applicable  to  one,  applicable  to  both  I  The 
evidence  applicable  to  the  last  writ,  is  the  note  and  proof  of  payment 
as  indorser.  If  any  at  all,  what  evidence  is  applicable  to  the  fint 
amended  count  in  the  first  action  1  Is  it  to  be  presumed  that  in 
an  action  for  a  balance  struck  and  agreed  to  be  paid,  the  plaintiff 
could  or  would  be  allowed  to  prove  a  claim  founded  on  a  proniis> 
sory  note,  a  demand  liquidated  ]  But  how  are  we  invoked  to  be- 
lieve that  the  plaintiff's  claim,  founded  upon  a  payment  by  an  in* 
dorser,  was  a  subject  matter  embraced  in  this  skeleton-of  a  count, 
for  a  balance  struck  upon  an  accounting  between  the  parties  t 
Why  it  is  thus,  inasmuch  as  there  was  an  accounting,  and  a 
count  on  that  accounting,  therefore  we  must  presume  that  this 
claim  by  the  plaintiff  on  an  indorsed  note,  was  allowed  against 
the  plaintiff  in  that  accpunting,  and  is,  therefore^  presumed  to 
havQ  been  submitted  and  passed  upon  in  this  action,  or  aH  other 
matters  of  account  between  the  parties  being  settled,  the  sam 
stricken  as  a  balcmce,  is  the  indentical  sum  due,  or  now  claimed 
to  be  due,  on  this  note.  Is  there  any  stronger  proof  than  th» 
conjectural  reasoning,  that  this  cause  of  action  is  embraced  in 
both  suits  1  Is  not  all  this  the  vaguest  kind  of  conjecture  t  Is 
there  any  thing  upon  the  face  of  this  count  upon  which  a  Coilit 
oould  lay  its  finger,  utid  say  here  is  the  matter  sued  for  in  the 
second  writ  1  Besides,  this  first  action  does  show  other  mat* 
ters'in  account  between  the  parties — a  sale  of  land  for  a  large 
sum,  an  execution  taken  in  part  payment,  and  agreement  to  make 
it  good.  Is  not  the  fair  conclusion  this,  that  the  acooiinting<tra8 
in  reference  to  these  matters  1  Again,  if  this  note  was  embraced 
in  the  accounting,  and  the  sum  due  on  it  was  the  balance  struck, 
the  note  being  still  in  the  hands  of  the  plaintiff,  how  abtfurd  is  it  to 


r 

f 


DECATUR,  AUGUST  TERM,  1849.      S19 


Hill  and  McFarland  v*.  Freeman  and  another. 


suppose  that  he  would  have  resorted  to  this  difficak  and  circuit* 
ous  mode  of  recovering  it,  when  he  could  have  moved  directly 
upon  it  as  indorsee,  or  in  an  action  for  money  paid,  ice,  1  The  re- 
cord states  that  the  plea  of  payment  was  filed  in  the  first  action, 
if  that  plea  had  set  forth  the  payment  of  this  note,  the  ease  would 
be  different ;  but  we  learn  from  the  record  nothing  about  that 
plea  but  that  there  was  a  plea  of  payment  filed.  The  same  rea* 
soning  applies  to  the  count  for  the  whole  amount  of  the  purchase 
money.  I  hold  that  in  an  action  brought  upon  an  assumpsit  for 
so  much  money  agreed  to  be  paid  for  property,  with  simply  the 
averment  that  the  sale  was  for  so  much,  and  the  defendant  under* 
took  and  promised  to  pay  it,  evidence  of  indebtedness  by  note 
could  not  be  received*  The  pleadings  would  be  wholly  insufii* 
eient  to  admit  it  The  note  is  the  evidence  of  a  separate  contract. 
It  would  be  irrelevant  to  the  issue.  In  none  of  the  counts  in  the 
first  action  is  the  note,  or  its  payment  as  indorser,  referred  to. 
There  is  no  count  on  it  in  any  form — ^there  is  no  count  for  money 
paid — th^re  is  no  proof  that  its  payment  was  pleaded  and  proveot 
and  we  are  constrained  to  say  that  there  is  not,  frotn  the  face  of 
these  records,  satisfactory  evidence  that  the  cause,  or  matter,  of 
the  two  actions  is  the  same.  We  think,  therefore,  that  the  Court 
erred  in  admitting  the  record  of  the  first  suit  brought  in  Pike 
County. 

The  defendant  also  pleaded  in  bar  of  this  suit,  a  judgment 
against  the  plaintiff  on  a  former  action  instituted  for  the  same 
cause  of  action.  To  prove  this  plea,  the  record  of  the  former 
suit  was  tendered  and  objected  to  upon  the  same  ground,  to-wit : 
that  the  record  did  not  show  upon  its  face  that  the  cause  of  action 
was  the  same.  The  Court  Overruled  the  objection  and  the  plain, 
dffii  excepted.  ^The  question  is  still  the  same,  and  to  be  deter- 
mined in  the  same  way,  and  upon  the  same  principles.  This 
question,  we  think,  equally  free  from  difficulty  with  the  former. 
The  parties  are  the  same,  and  as  I  have  more  than  once  stated 
the  matter  of  this  (the  last)  suit,  I  will  not  repeat  it,  but  proceed 
to  enquire  what  was  the  matter  in  this  record.  The  suit  was  a 
aU  in  Eqmityt  brought  in  Troup  Superior  Court,  in  which  the 
following  statements  are  found,  to-wit :  the  sale  of  a  tract  of  land 
by  the  |daintiff,  McFarland,  to  Freeman,  the  defendant's  intestate, 
for  the  sum  of  $14,000  ;  that  Freeman  delivered  to  the  plaintiff, 
in  payment  for  the  land,  his  own  note  for  $3,287,  Joseph  Cobb's 
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note  for  $7,128,  indorsed  by  Freeman,  and  for  the  balance'of  the 
$14,000,  he  agreed  to  receive  and  collect^  if  possible,  an  execution 
in  favor  of  Freeman  against  Abraham  Ragan»  from  Mnscogee 
Supeiior  Court,  and  that  the  execution  was  not  in  payment,  hot 
taken  to  facilitate  the  collection  of  the  money  due  on  it,  Freemsn 
agreeing  to  be  jresponsible  to  McFarland  for  the  amount  of  the 
execution,  if  it  was  not  collected  out  of  Ragan  ;  that  he^  the  jUain- 
tiff  J  had  received  all  the  purchase  money ^  except  that  agreed  to  he 
paid  on  the  Ragan  fi,  fa.;  that  he  had  used  all  possible  effort  to 
collect  that,  but  had  &iled,  and  that  Ragan  was  wholly  insolvent 
These  are  the  material  averments. 

The  bill  was  filed  to  assert  the  vendor's  lien  upon  the  land  for 
the  balance  thus  due  x)f  the  purchase  money,  and  prays  that  the 
land,  or  so  much  as  would  be  necessary  to  pay  that  balance,  be 
sold  add  the  proceeds  be  paid  to  the  plaintiff.  This  statement  of 
the  facts,  and  of  the  prayer  of  the  biD,  is  quite  sufficient  to  de- 
monstrate that  the  subject  matter  of  this  action  was  the  amount 
agreed  to  be  paid  by  Freeman  on  the  Ragan  execution — ^all  tlye 
rest  of  the  purchase  money,  the  bill  expressly  states,  has  been  re- 
ceived, and  the  plaintiff  asks  a  decree  for  the  sale  of  the  land  to 
pay  him  that  balance.  This  is  certainly  very  plain.  To  this  biQ 
the  defendant  pleaded  the  former  recovery  in  Pike,  upon  which  I 
have  before  commented,  and  which,  as  has  been  seen, is  also  plead- 
ed iii  bar  to  the  present  action.  '  The  Court  in  Troup  County 
gave  judgment  on  the  plea  and  dismissed  the  plaintiff* s  bill.  That 
judgment  is  the  judgment  now  pleaded,  also,  in  bar  of  the  pre- 
sent action.  That  judgment  is  conclusive  upon  the  cause  of  ac- 
tion in  the  Troup  bill,  and  if  the  cause  of  action  in  that  biUisibe 
BBsne  witli  the  cause  of  action  in  this  present  suit,  it  is  also  a  bar  to 
this  action.  The  question  is,  are  they  the  samel  The  cause  of 
Miction  in  this  suit  is  the  promissory  note  indorsed  and  paid  by  the 
plaintiff;,  the  cause  of  action  in  the  suit  by  bill  in  Troup  County t  is 
the  agreement  to  pay  the  Ragan  fi.  fa.  They  are  not  the  same, 
but  wholly  different. 

Withovit  noticing  a  number  of  collateral  questions  growing  ont 
of  this  case,  these  are  the  points  necessary  to  be  distussed^  and 
these  only. .  After  these  records  were  admitted  by  the  Co$uC  be- 
ioWf  the  plaintiff  proposed  to  introduce  parol  evidence  'to  show 
that  the  causes  of  action  in  these  two  records  were  not  the  same 
with  that  in  this  suit.     The  Court  refused  it,  and  thtfreupon  the 
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plaintiflT  excepted.     Upon  this  last  exception,  the  counsel  on  both 
aides  .put  forth  much  of  their  strength  ;  but  ruling,  as  we  do,  that 
the  records  must  be  repelled,  any  opinion  upon  it  becomes  unne- 
cessary. 
Let  the  judgment  of  the  Court  below  be  reversed.* 


No.  43. — The  Mayor  and  Council  op  Macon,  plaintiffs  in  er- 
ror, vs.  The  Macon  &  Western  R.  R.  Co.  defendant.  * 

[1.]  In  the  coDBtniction  of  Statutes  made  in  favor  of  corporatioDi  or  particu- 
lar persons,  and  in  derogation  of  common  right,  care  should  be  taken  not  to 
extern!  them  beyond  their  express  words  or  their  clear  import. 

[2.3  Where  a  Rail.  Road  Company  had,  by  their  charter,  ihe  exdutive  right  to 
transport  and  -  carry  person*,  produce,  merchandize,  and  all  other  things 
orer  their  road  from  A^l&ii^  to  Macon :  Hdd,  that  their  charter  did  not  con- 
ier  OB  tjie  company  the  right  to  engage  in  the  business  of  transporting  pro- 
duce through  the  City  of  Macon,  across  the  Ocmulgee  bridge,  from  their 
rail  road  depot  to  another  rail  road  depot,  for  the  accommodation  of  their 
eustomers. 

[3.]  The  Act  of  18S8,  which  provided  that  wagons  and  carriages  loaded 
with  6om  and  cotton,  should  pass  the  Ocmulgee  hridge  free  of  toll,  is  re- 
pealed, pro  taniOf  by  the  Act  of  1847,  which  vested  in  the  corporate  authori- 
ties of  the  City  9f  Macon  the  right  to  regulate  the  tolls  of  said  bridge,  the 
latter  Act  repealing  all  laws  or  parts  of  laws  which  would  militate  against 
its  provisions.  ■ 

Motion  to  dissolve  injunction,  in  Bibb  Superior  Court.    Deci- ' 
ded  by  Judge  Flotd,  in  Chambers,  8th  Marcli,  1849. 

By  the  provisions  of  an  Act  of  the  General  Assembly,  passed 
20th  December,  1828,  a  sale  was  authorized  of  the  bridge  across 
the  Ocmulgee  River  at  Macon,  the  property  of  the  State,  to  the 
Town  of  Macon,  for  the  sum  of  $25,000,  payable  in  instalments. 
By  the  7th  section  of  the  Act,  it  was  provided,  that  after  the 
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sale,  the  coiporatioii  **  shal]  not  be  permitted  to  collect  toll  for  my 
wagon  or  other  carriage  loaded  with  cotton  or  cam,  under  the  pen* 
alty"  of  forfeiting  to  the  State  for  every  such  offence  the  sum  of 
$30. 

By  an  Act  passed  December  27|  1847,  authority  was  granted 
the  Mayor  and  Council  of  the  City  of  Macon,  "  to  pass  aUndet 
and  ordinaTicea  necessary  for  the  protection  and  preservation  of 
the  bridge  across  the  Ocmulgee  River  at  Macon,  and  shall  r^^ 
late  the  iolh  of  the  same,*^  To  this  Statute  was  a  clause  repealing 
all  Acts  inconsistent  with  its  provisions. 

On  the  20th  day  of  February,  184$,  an  absolute  and  uncondi- 
tional grant  issued  to  the  City  of  Macon  to  the  bridge  and  its' 
abutments. 

On  the  12th  February,  1849,  it  was  qrdainedby  the  City  Coun- 
cil of  Macon,  "  that  any  licensed  dray,  crossing  the  Macon  Bridge 
with  a  load,  or  part  of  a  load,  from  either  rail  road  depc^,  to  de- 
liver to  wagons  or  to  a  rail  road  depot,  or  with  cotton  or  other 
loading  from  wagons,  to  deliver  to  a  rail  rodd  depot,  should  pay 
a  specified  toll. 

The  Macon  &  Western  Rail  Road  Company,  an  incorporation 

« 

"  for  the  purpose  of  constructing  and  keeping  up  a  rail  road  com- 
munication from  the  City  of  Macon,"  to  the  Town  of  Atlanta, 
fileid  a  bill  against  the  City  Council  of  Macon,  alleging  that  the 
complainants  were  engaged  in  the  transportation  of  cotton  and 
other  commodities  from  Atlanta  and  other  places  to  Macon,  and 
fbr  the  accommodation  of  their  customers  desirous  of  sending 
«om  and  cotton  forward  to  the  City  of  Savannah,  the  complain- 
ants caused  the  same  to  be  carried  across  the  Ocmulgee  River  on 
the  bridge  now  owned  by  the  City  of  Macon.  -  The  bill  &rther  al- 
leged, that  the  ordinance  beforementioned  was  illegal  and  void, 
and  that  under  it  the  defendants  were  collecting  tolls  from  com- 
plainants illegally,  amounting  to  ten  dollars  per  day.  The  bill 
prayed  an  injunction  and  an  account  of  the  amount  already  col- 
lected. 

The  injunction  being  grafted,  the  Counpil,  by  their  answer*  de- 
nied the  right  of  the  Macon  &  Western  Rail  Road  Company  to 
engage  in  the  business  of  draying,  under  its  charter.  The.^- 
swer  denied  that  the  prohibition  in  the  Act  of  1828,  app&ed  to 
cotton  and  corn  transported  from  one  portion  of  the  City  to  the 
other,  but  was  intended  solely  for  the  benefit  of  plantora  trading 
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in  the  City.  If  it  did  apply  to  such,  the  answer  contended,  that 
the  State  alone  could  take  steps  to  recover  the  forfeiture  provid- 
ed, and  the  complainant  had  no  right  to  proceed  in  this  matter. 
The  answer  farther  contended,  that  the  Act  of  1847  repealed,  pro 
ianio,  the  Act  of  1828. 

On  the  coming  in  of  the  answer,  the  counsel  for  defendants  be- 
low moved  to  dissolve  the  injunction  on  several  ground.^,  which 
may  properly  be  considered  under  two. 

1st.  That  the  Macon  &  Western  Rail  Road  Company  have  not, 
under  their  charter,  the  privilege  of  draying  through  Macon  and 
acro66  the  Ocmiilgee  River* 

2d.  That  the  Council  of  the  City  of  Macon  have  the  nght  to 
pass  the  ordinance  complained  of,  and  if  they  have  not,  the  State< 
alone  can  institute  proceedings  to  recover  the  forfeiture  provided 
by  the  Act  of  1828. 

The  Court  refused  to  dissolve  the  injunction,  and  defendants 
excepted. 

J.  J.  Greshah  and  A.  P.  Powers,  for  plaintiflTs  in  error,  relied 
on  the  following  authorities  in  support  of  the  several  excep- 
tions—  ^ 

5  Kelly  ^  Chbb,  567.  4  Wheafon,  518.  4  Peters,  152.  AngeU 
4*  Amea,  66.  12  GUI  if  Johnson,  399.  l/l  S.  Supplemental  Dig. 
9ol,  2t  19.  5  Fike^  595.  1  Overton,  370.  United  States  Digest, 
vol.  2,  472.     12  Pickering,  184.     N.  ^  M.  vol  2,  400. 

"\)7.  PoE  and  Gregory,  for  defendant,  contended— 

That  the  prohibition  contained  in  the  7th  section  of  the  Act  of 
1828,  bears  no  resemblance  to  a  reservation  contained  in  a  grant. 
Shep.  Touch.  80.    29  E.  C.  L.  199. 

The  7th  section  of  the  Act  of  1828,  is  a  prohibitory  Statute,  and 
every  act  done  against  it  is  not  only  illegal  but  absolutely  void. 

And  if  there  were  no  prohibitory  words,  yet  as  there  is  a  pen-^ 
alty  annexed,  it  is  a  well  settled  rule  that  a  penalty  implies  a  pro- 
hibition.   14  John.  Rep.. 289,  290,  HaUett  vs.  Novion. 

Now,  it  cannot  be  questioned  that  the  ordinance  of  the  City 
complained  of,  is  in  direct  violation  of  the  provisions  of  the  said 
7th  section,  and  it  being  so,  makes  said  ordinance  absolutely 
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void,  and  the  bill  of  defendants  in  error  only  sought  the  aid  of  a 
'   Court  of  Equity  to  restrain  said  plaintiffs  in  error  from  demand- 
ing  toll  under'a  void  ordinance. 

But  the  plaintiffs  in  error  contend,  in  the  5th  assignment  of  er- 
ror, that  "the  grant  having  issued  under  the  great  seal  of  the 
State- tor  the  Mayor  and  City  Council,  without  any  reservation  or 
condition,  conveys  to  them  an  absolute  title,  in  fee,  wliich  cannot 
be  infringed  until  the  grant  itself  is  set  aside  and  annulled  for 
cause,  &c. 

» 

The  only  answer  we  have  to  make  to  this  ground  is,  the  Stat- 
ute by  virtue  of  which  tho  sale  was  made  and  the  grant  issued, 
and  which  is  specially  referred  to  in  the  grant  as  containing  the 
authority  by  which  the  grant  was  issued. 

We  reply  to  the  first  ground  of  exception,  that  the  defendant 
in  error  is  not,  nor  was  engaged  in  the  drayin^  business,  but  pro- 
cured the  cotton  to  be  conveyed  in  the  drays  of  others,  and  no 
such  admission  is  contained  in  defendant's  bill,  nor  no  such  allega- 
tion  in  plaintiffs  in  error's  answer ;  but  contends  that  she  has  a 
right  to  convey,  in  heir  own  drays,  the  cotton  brought  to  market 
.    on  her  road. 

By  the  Ctnfr^.-^WARNER',  J.  delivering  the  opinicm. 

« 

The  first  question  made  by  the  record,  id  as  to  the  ri^ht  of  the 

Macon  &  Western  Rail  Road  Company,  under  their  charter^  to 

engage  in  the  transportation  of  com  and  cotton  thrtn^h  the  City  of 

MacoHi  and  acro^  tJie  OcmtUgee  River  on  the  bridge,  by  drays  &r 

'  ot?ier  conveyance. 

[1.]  A  corporation  is  an  artificial  being,  invisible,  intangible  and 
existing  only  in  contemplation  of  law.  Being  the  mere  creat^ 
of  law,  it  possesses  only  those  properties  "which  the  charter  of  its 
creation  confers  upon  it,  either  expressly  or  as  incidental  to  its 
very  existence.  These  are  such  as  are  supposed  best  calculated  to 
effect  the  object  for  which  it  was  created.  Dartmouth  College  vs. 
Woodward,  (6  Cond.  Rep.  U.  S.  543.)  In  Doe  ex  dem.  Carrvs. 
The  Georgia  Rail  Road  and  Banking  Company,  (1  Kdly,  533,} 
this  Court  held,  that  in  the  construction  of  Statutes,  made  va^ 
vor  of  corporations  or  particular  persons,  and  in  derogal£ni  of 
common  right,  care  should  be  taken  not  tb  extend  themleycmd 
their  express  words  or  their  clear  import.    The  defendahfr  in  error 


f 

/ 


DECATUR,  AUGUST  TERM,  1849.  225 

Mayor,  &c.  of  Macon  vs.  Macoii  &,  Western  R.  R.  Co. 

alleges  that  the  ordinance  of  the  City  of  Macon  of  the  12th  Feb- 
ruary, 1849,  which  imposed  toll  on  any  licensed  dray  crossing  the 
Macon  bridge,  with  a  load  or  part  of  a  load  from  either  rail  road 
depot,  to  deliver  to  wagons  or  to  a  rail  road  depot,  or  with  cotton 
or  other  loading  from  wagmis  to  deliver  to  a  rail  road  depot,  i» 
illegal  and  void,  and  that  the  plaintiffs  in  error  were  collecting 
tolls  from  him  illegally  under  that  ordinance.  It  is  said,  the  com- 
plainant below  does  not  allege  he  is  engaged  in  the  business  of 
drai/ing  corn  and  cottori  across  the  bridge,  but  that  he  causes  the 
same  to  be  carried  across  the  Ocmulgeo  River  on  the  bridge,  for 
the  accommodation  of  his  customers.  The  ordinance,  it  will  bo 
perceived,  only  levies  toll  on  licensed  drays  crossing  the  bridge 
with  cotton  and  other  loading,  and  the  question  very  naturally  ari- 
ses, that  if  the  complainant  is  not,  either  by  himself  or  agents,  cn-0 
gaged  in  the  business  of  transporting  cotton  and  other  loading 
across  the  bridge  at  Macon,  with  licensed  draysyhow  his  rights  are 
affected  by  the  ordinance  of  1849,  which  expressly  imposes  the 
toll  on  sticJi  veil  ides  and  none  other  ? 

The  complainant  alleges,  that  the  defendants  are  collecting  toll 
from  him  under  the  ordinance  of  1849,  illegally,  for  the  corn  and 
cotton  which  he  causes  to  be  transported  across  the  bridge  for  the 
benefit  of  his  customers.  Taking  into  view  the  ordinance,  and  that 
the  complaint  is  that  tolls  are  exacted  from  the  complainant  under 
it,  for  causing  Qom  and  cotton  to  be  transported  across  the  bridge, 
the  conclusion  is  irresistible  to  our  minds,  that  the  complainant 
causes  the  corn  and  cotton  to  be  carried  across  the  bridge  on  licen- 
sed drays,  a  business  which  is  npt  authorized  by  the  charter,  either 
expressly  or  as  necessarily  incidental  thereto. 

[2.]  The  company  have,  by  their  charter,  the  exclusive  right  of 
transportation  and  conveyance  of  persons,  produce,  merchandize 
and  all  other  things  over  their  rail  road,  from  Atlanta  to  Macon ; 
but  the  charter  is  silent  as  to  the  right  of  conveying  either  per- 
sons or  produce  through  the  City  of  Macon,  and  across  the  bridge, 
for  the  accommodation  of  their  customer  or  any  body  else,  with 
licensed  drays  or  any  other  conveyance. 

The  ordinance  of  12th  February,  1849,  is,  in  our  judgment,  a 
valid  ordinance,  and  the  corporate  authorities  of  the  City  of  Ma- 
con bad  the  power  and  authority  to  enact  it. 

[3.]  By  the   7th  section  of  the  Act  of  1828,  which  authorized 
the  sale  of  the  bridge  at;  Macon  to  the  coi'poration,  the  corpora- 
voL.  VII.  ^29 
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tion  was  prohibited  from  collecting  toll  for  any  wagon  or  other 
carriage  loaded  with  com  or  cotton,  under  the  penalty  of  being 
divested  of  all  right  and  title  to  the  bridge,  and  the  same  was  to 
revert  to  the  State.  -  Daw9on^9  Compilation^  397.  The  tolls  f^the 
bridge  were,  at  that  time,  regulated  by  the  Legislature.  By  the 
'  29th  section  of  the  Act  of  1847,  to  alter  and  amend  the  several 
Acts  incorporating  the  City  of  Macon,  it  is  enacted,  *<  That  the 
Mayor  and  Council  of  the  City  of  Macon  Bhall  have  the  power 
and  authority  to  pass  all  rules  and  ordinances  necessary  for  the 
protection  and  preservation  of  the  bridge  across  the  Ocmulgee 
River  at  Macon,  and  ahaU  regulate  the  tolU^qfthe  fame,*' 

JBy  the  35th  section  of  said  Act,  it  •  enacted,  "  That  the  Acts 
heretofore  incorporating  the  City  of  Macon,  together  with  aU 
0  laws  and  parts  of  laws  militating  against  this  Act,  be,  and  the 
same  are  hereby  repealed.''     See  Pamphlet  Laws,  1847,  p,  43. 

Before  the  enactment  of  the  Act  of  1847,  the  State  had  cod- 
trolled  the  regulation  of  the  tolls  of  the  bridge,  but  when  the  cor- 
poration had  paid  the  purchase  money  for  it  to  the  States  the 
sovereign  authority  thought  proper  to  relinquish  this  power  to  ^e 
corporation. 

When  we  take  into  view  the  legislative  history  of  the  City  of 
Macon,  the  conclusion  is  irresistible,  that  the  reseryatioH  made  in 
favor  of  carriages  loaded  with  com  and  cotton  crossing  the  bridge, 
by  the  Act  of  1828,  was  intended  to  benefit  those  who  came  to 
the  City  with  such  produce  for  sale  in  that  market^  and  not  those 
•who  carried  their  produce  across  the  bridge  to  be  sold  in  oth^r 
distant  markets.  The  present  state  of  things,  as  connected  with 
the  transportation  of  produce  by  the  rail  roads,  we  do  not  suppose 
was  ever  contemplated  by  the  Legislature,  and  this  marked 
change  in  the  affairs  and  business  of  the  City,  affords  a  very  cogent 
reason  why  the  Legislature  should  have  relinquished  all  control 
over  the  tolls  of  the  bridge  to  the  corporation.  The  Act  of  18S8, 
as  we  have  seen,  prohibited  the  corporation  from  charging  toll  on 
any  wagon  or  carriage  loaded  with  cottoi>  or  com.  The  Act 'of 
1847,  expressly  gives  the  power  and  authority  to  the  City  author- 
ities to  regulate  the  tolls  of  th^  bridge,  and  as  expressly  repeals  all 
laws  or  pai*ts  of  laws  which  militate  against  the  power 
thority  of  the  corporation  to  regulate  such  tolls.  The  fiSty  «a- 
thorities  have  regulated  the  tolls  across  the  bridge  by  me  enaet- 
ment  of  the  ordinance  complained  of,  and  if  the  lQW/6f  1888>  or 
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any  part  of  that  law,  militates  against  their  right  to  make  such 
regulations,  the  answer  is.  that  so  much  of  the  Act  of  1828  as 
does  so  militate  against  such  right  of  the  corporation,  is  repealed 
hy  the  Act  of  1847.  The  ordinance  of  1849  is  a  general  ordi- 
nance, and  applies  to  any  licensed  dray  crossing  the  Macon 
bridge,  with  a  load  from  a  rail  road  depot  to  deliver  to  wagons 
or  to  a  rail  road  depot,  as  well  as  to  drays  with  loading  from 
wagoM  to  deliver  to  a  rail  road  depot.  The  equitable  right  of 
the  complainants  or  others  to  use  the  bridge  of  the  defendants, 
who  are  necessarily  compelled  to  keep  the  same  in  good  order 
and  condition,  at  their  own  expense,  for  the  purpose  of  trans- 
porting produce  through  the  City,  to  dUtant  markets,  without 
making  compensation  therefor,  is  not.  in  any  view  that  we  have 
been  able  to  take  of  the  question,  at  all  apparent  to  our  minds.  ^ 
Admitting  the  Act  of  1828  was  not  repealed,  which  authorized 
com  and  cotton  to  pass  the  bridge  free  of  toll,  and  that  the  com- 
plainants come  within  the  letter  of  that  Act;  yet,  we  all  know 
they  do  not  come  within  the  true  intent  and  meaning  of  that  Sta- 
tute, when  it  w^  enacted. 

Let  the  judgment  of  the  Court  below  be  reversed.  . 


^o.  44. — ^Francis  Dannellt.  plaintiff  in  error,  vs.  Alexander 

Speer  and  others,  defendants. 

[1.  j  Brtor  does  not  lie  where  the  party  voluntarily  dumissea  his  case  subse- 
qaent  to  the  making  of  the  decisions  complained  of. 

A  motion  was  made  to  dismiss  this  writ  of  error,  among  other 
grounds,  because  the  plaintiff  in  error  had  voluntarily  dismissed 
his  cause  after  the  making  of  the  decisions  by  the  Court  below 
oo]xy>lained  of  and  excepted  to. 

Z.  £.  Harmon,  for  the  motion. 

A.  Hai^ond.  contra. 
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Bff  the  Court. — Nisbet,  J. 

[1.]  If  a  plaintiff  dismisses  his  action  there  is  no  case  in  Court — 
nothing  upon  which  our  judgment  could  operate,  if  we  should 
hold  that  there  is  error ;  and  if  we  should  affirm,  so  iar  as  the 
case  is  conc^*ned,  it  would  be  supererogatory.  The  plaintiff 
could  have  excepted  to  the  opinions  when  given  by  the  Court  be- 
low, which  he  says  constrained  him  to  dismiss,  and  gone  on  to 
trial.  He  could  have  appealed  and  excepted  on  the  appeal.  A 
writ  of  error  will  not  lie  from  a  voluntary  nonsuit.  Union  Bank 
vs.  Carr,  2  Humph.  345.  3  How.  Mus.  332.  Trice  t^s.  Smith,  G 
Yerg.  319.  Hotcell  vs.  Piimany  5  Miss.  246.  Atkinson  vs.  Lane^ 
,  7  *Miss.  403 .  Kelvy  vs.  Ross,  6  Black/.  536.  Vestall  vs.  BurditU 
6  Blackf.  555. 


NoTK. — See  ante,  MoU  vs,  IJUVt  adnCttp.  79. — [Rep-J 


No.  45. — George  W.  Martin,  plaintiff  in  error,  vs.  Tollesson  T. 

Atkinson,  defendant.  ^ 

[1.]  An  ancient  boandary,  corner  or  station  tree  cannot,  geneially,  be  proved 
otherwise  than  by  reputation;  consequently,  hearsay  evidence  is  admissible 
for  this  purpose,  from  the  necessity  of  the  case.  It  is  not  the  best  testimo- 
ny, however,  to  prove  the  identity  of  a  lot  of  land,  there  being  higher  evi- 
dence of  that  fact  in  the  power  of  the  party. 

[3.]  Sale  of  land  under  an  outstanding  incumbrance  against  the  vendor,  is 
an  eviction  injudgment  of  law,  and  the  vendee  is  entitled  to  have  the  con> 
tract  rescinded  and  the  notes  cancelled,  givei^n^ayment. 

[3.]  A  vendee,  who  takes  up  an  outstanding  incumbrance  to  protect  his  title, 
is  entitled  only  to  be  refunded  the  amount  paid  out. 

[4.]  A  vendee  who  is  legally  evicted,  and  who  re-purchases  the  propeijf^s 
in  under  a  iiQw  and  distinct  title;  and  the  price  last  paid  is  uo^fifllterion 
of  damages  for  the  injury  he  has  sustained,  on  account  of  the  failllrs  of  his 
vendor*8  title. 
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[5.3  A  vendee,  legally  evicted  of  land  by  judicial  sale  under  an  execution 
against  the  vendor,  is  entitled  to  recover  of  the  vendor  the  value  of  the  ben- 
eficial and  permanent  improvements  put  upon  the  premises,  over  and  abovo 
the  rents  and  profits. 

In, Equity,  in  Pike  Superior  Court.  Tried  before  Judge  Floyd» 
February  Term,  1849. 

George  W.  Martin,  by  bill  filed  in  Pike  Superior  Court,  alleged, 
that  in  January,  1841,  be  purchased  of  Tollesson  T.  Atkinson  a 
tract  of  land  lying  in  Pike  county,  for  which  he  took  a  bond  for 
titles,  and  in  payment,  made  a  deed  to  a  tract  of  land  in  Dooly 
county,  and  gave  his  notes  for  $t>00,  due  December,  1842.  Soon 
after  the  trade,  Martin  being  about  to  place  improvements  on  the 
landf  it  was  levied  on  by  Ji.  Jas,  against  Atkinson ;  Martin  Chen 
demanded  a  rescission  of  the  contract,  but  upon  the  promise  of 
Atkinson  to  remove  the  incumbrance,  and  in  the  event  the  land 
was  sold,  to  pay  for  all  improvements,  Martin  proceeded  to  place 
improvements  on  the  land  to  the  value  of  $400 ;  subsequently  the 
land  was  sold  under  the  Ji.  Jas»  and  purchased  by  one  Mangham, 
who  sold  to  Neal,  who  re-sold  to  complainant  for  8400. 

The  bill  prayed  a  reconveyance  of  the  Dooly  lot,  the  cancella- 
tion of  tlya  notes  for  $500,  and  a  reasonable  compensation  for  the 
improvements  on  the  land. 

Atkinson  in  his  answer  admitted  the  contract  as  alleged,  de^ 
nied  'the  agreement  to  pay  for  the  improvements,  and  insisted 
that  Martin  has  sufiered  damage  only  to.  the  amount  paid  to  Neal. 

By  a  supplemental  answer,  (see  5  Ga.  Rep.)  he  denied  that  the 
Dooly  lot  was  any  part  of  the  consideration  of  the  land  in  Pike. 
On  the  trial,  the  complainant  offered  to  prove,  by  witnesses  who 
bad  seen  a  lot  in  Dooly  county,  its  identity  with  the  lot  in  dispute, 
from  what  was  said  by  the  neighbors  and  the  tenant  on  the  lot. 
The  Court  rejected  the  testimony,  and  complainant  excepted. 

John  Neal  testified,  that  out  of  kindness  to  Martin,  he  bought 

^  the  land  from  Mangh^m,  who  purchased  it  at  Sheriff 's  sale;   he 

took  the  land  at  Maugham's  bid — $245 — and  sold  it  to  Martin  for 

$400 ;    Mangham  requested  him.  not  to  deprive  Martin  of  his 

Ifcwme;  there  vmsno  collusion  to  buy  in  the  land. 

Other  evidence  was  before  the  jury,  unnecessary  to  be  repeated. 

The  Gpurt  charged  the  jury,  "  that  they  might  give  to  the 
complainant  redress  for  all  the  injury  he  had  sustained  by  non- 
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compUance  with  the  contract ;  that  complainant  had  alleged  tbst 
he  had  purchased  the  land  in  Pike  from  defendant,  and  gave  a 
lot  in  Dooly  and  notes  for  $500,  hut  does  not  allege  that  he  ever 
paid  the  notes.  He  further  alleges  that  the  land  in  Pike  wbs 
afterwards  levied  on  and  sold  by  virtue  of  an  execution 
against  the  defendant ;  that  he  has  jnade  large  and  valuable  im- 
provementSy  and  prays  a  rescission  of  the  contract.  It  turns  out 
that  upon  the  sale  of  the  land  in  Pike  by  the  Sheriff,  the  com- 
plainant is  permitted  to  retain  the  land  upon  paying  Mr.  Neal  « 
certain  sum  of  money.  We  are  called  on  to  do  equity  between 
these  parties  ;  you  will  inquire  into  the  question  of  the  consider- 
ation, and  particularly,  whether  the  complainant  has  paid  for  it, 
and  so  frame  your  decree  as  not  to  compel  the  defendant  to  pay 
for  the  loss  of  title  to  land  for  which  complainant  may  not  have 
paid.  If  you  believe  he  has  never  paid  the  purchase  money,  yon 
may  decree  the  amount  of  injury  he  may  have  suffered  to  be 
credited  on  the  notes  given  for  the  land,  and  if  the  injury  was 
sufficient  to  cover  the  whole  of  the  notes,  you  may  decide  that 
they  be  delivered  up  to  be  cancelled." 

To  this  charge  complainant  excepted,  and  the  questions  made 
upon  it  in  this  Court  were— 

1st  Whether  the  Sheriff's  sale  amounted  to  a  vacation  of  the 
contract  as  to  the  land  1 

2d.  Whether  the  amount  paid  by  Martin  to  Neal  was  the 
proper  measure  of  damages  for  the  injury  done'him  by  the  sale  I 

3d.  Whether  Martin  was  entitled  to  recover  compensation  fqp 
the  improvements  put  upon  the  land  ? 

» 
W.  W.  Arnold,  for  plaintiff  in  error. 

To  divest  our  minds'  of  a  hindrance  which  appears  to  have 
haunted  the  imagination  of  the  Judge  below — though  it  really  ap- 
pears to  me  to  have  little  or  no  connection  with  this  case,  let  ns 
see  whether  the  oft  repe^ed  dogma  that  "  Equity  will  not  decree 
compensation  for  the  improvements  put  on  lands  by  him,  bonajide* 
in  favor  of  a  bona  Jide  possessor  against  the  true  owner,"  does 
not  fall  under  the  description  of  «*  law  taken  for  granted,'*  as  ^rns 
remarked  by  Lord  Dentnan,  and  quoted  by  Judge  Lungpldn  in 
CummingU  case,  3  Kelly,  469.  We  will  leaVe  out  of  ^f\&fr  fraud- 
ulent possessors  and  squatters,   as  not  entitled.     4  Peers'  V.  S' 
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Rep:  101.  But  is  it  law,  that  the  bona  fide  possessor  of  lands  can- 
not, on  a  bill  by  himself,  recover  pay  for  improvements  put  on 
the  land  in  good  faith  ou  a  defect  of  his  title  out  of  the  true  owner 
under  any  state  of  circumstances  ?  Can  he  not,  out  of  his  ven- 
dor, recover  more  than  more  nominal  damages  1  These  are  se- 
rious questions,  and  about  them  legal  minds  have  expressed  dif- 
ferent c^mtoM^/  but  I  doubt  whether  they  were  ever  solemnly 
decided ,  either  in  England  or  in  this  country. 

Chancellor  Kent  in  his  commentaries,  says :  "  There  is  no  ad' 
judged  case  professing  to  be  grounded  on  Common  Law  princi- 
ples, and  declaring  that, the  occupant  of  land  was,  without  any 
special  contract,  entitled  to  pay  for  his  improvements  as  against  the 
true  owner,  where  the  latter  was  not  chargeable  with  having  inten^ 
tUnudly  laid  by  and  concealed  his  title**  2  Kent,  335.  This  im- 
plies  that  in  such  a  case  as  laying  by  and  concealing  title,  the  oc- 
cupant might  get  pay,  as  well  as  where  there  was  a  special  con' 
tract  therefor.  But  at  best,  it  is  a  mere  negative  opinion  or 
proposition:  *'  there  is  no  adjudged"  case  that  he  can.  Thisntay 
be  true  that  there  is  no  case  that  he  can,  yet  we  apprehend  that 
it  is  equally  true  that  there  is  no  adjudged  case  that  he  cannot^ 

In  speaking  of  the  reason  of  the  passage  of  the  Statutes  in  sev- 
eral of  the  States  on  this  subject,  he  says  :  "  There  were,  howev- 
er, peculiar  and  pressing  circumstances  which  were  addressed  to. 
the  equity  of  the  law  given,  and  led  to  their  passage."     lb, 

**  No  man  ought  to  be  entitled  to  it  unless  he  entered  and  im- 
proved, in  a  case  which  appeared  to  him,  afler  diligent  and  faith- 
ful inquiry,  to  be  free  from  suspicion."      lb. 

Judge  Story  in  2  Story* s  Eq.  §799,  b,  says  :  "  It  has  been  some- 
times thought,  that  as  a  matter  of  justice,  Courts  ought  to  go  fur- 
ther, and  in  favor  of  a  bona  fide  possessor  of  lands  whose  title  is  de- 
fective, decree  compensation  for  the  improvements  put  on  in  good 
faith  against  the  true  owner  who  asserts  his  title  to  it."  "  But 
Courts  of  Equity  have  never  gone  to  this  extent,  but  have  simply 
confined  themselves  to  the  administration  of  the  equity  in  cases 
where  their  aid  has  been  invoked  by  tJie  owner  in  support  of  hi^ 
equitable  claims."  ^  They  have  never  enforced,  in  a  direct  suit 
hy  the  bona  fida  possessory  his  claim  to  meliorations,"  &c.  Thia 
appeaili  also  to  be  a  mere  negative  opinion,  but  it  impliedly  goes  a 
little  fartlier  than  Chancellor  Kent, 

Chancellor  Waltoorth  in  Putnam  r#.  Ritchie,  6  Paige,  390,  405, 
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says:  "  This  principle  of  natural  equity  is  constantly  acted  upon 
in  this  Court,  &c.  &c  I  have  not  been  able  to  find  any  case, 
however,  in  England  or  this  country,  wherein  the  Court  has  as- 
8umed  jurisdiction  to  give  relief  to  a  complainant  who  has  made 
improvements  upon  land,  the  legal  title  to  which  was  in  defendant, 
tt?i€re  tli/trt  ha^  been  neither  fraud  nor  acquiescence  on  the  part  of 
the  latter,  after  he  has  knowledge  of  his  rights,"  &c. 

Now  this  imj^lies  that  there  are  cases  giving  the  occupant  re- 
dress in  cases  o{  fraud  and  acquiescence.  But  still  it,  too,  appears 
ftegative.  That  there  is  no  case  that  he  caw,  is  not  equivalent  to  a 
case  that  he  cannot. 

It  is  clear  that  he  could,  by  ttie  Civil  Law,  and  by  the  laws  of 
those  countries  deriving  their  jurisprudence  from  it.  See  Imt. 
JuHinian,  lib.  2,  tit,  1,  §§30,  35.  1  Martin's  Law  Rep.  405.  20 
lb.  609,  615,  620.  Civil  Code^  Hvre  3,  tit.  6,  ch.  4,  §3,  §1,  art, 
1634.     2  Story's  Eq.  §799,  h,  §1239. 

It  was  intimated  to  be  the  law  of  England  and  of  this  country, 
in  3 -4/A\  ii.  134.  2  JoA«.  Cases,  441.  I  Lim.  d^  St.  552,  6 
Madd.  R,  2.  8  Price's  /2.  518.  8  Wlieat.  R.  1,  77.  1  Ytmgt 
4-  Col,  427.     1  Johns,  Gh,  R.  150,  285,  '7. 

Now,  it  is  admitted  by  Chancellor  WaliGofth,  that  there  is  "  a 
natural  equity"  in  favor  of  the  doctrine  of  compensation  in  such 
cases,  and  by  Chancellor  Kent,  that  "  there  were  peculiar  and 
pressing  circumstances  which  are  addressed  to  tfie  equity  of  the 
law'  giver"  in  bis  favor,  and  by  Judge  Story,  diat  *•  it  is  sometimes 
thought  that  Courts  ought  to  go  farther**  than  it  is  asserted  they 
have  on  thi^  subject.     They  have  gone  so  far  as  to  allow  compen- 
sation to  the  occupant  for  his  improvements,  against  the  owner, 
whenever  he  sued,  or  there  was  fraud  on  his  part,  or  acquiescence 
by  him,  after  knowledge  of  his  rights.     6  Paige,  390,  405,^^9. 200. 
It  does  not  appear  to  have  ever  been  decided  affirmatively  that  he 
could  not,  whenever  he,  the  improver,  sued  therefor ;  and  where,  we 
ask,  is  the  difference  in  principle  between  a  plaintiff  anddefendant, 
as  to  the  equity!     If  it  lies  in  favor  of  a  defendant  for  defence, 
when  sued,  why  would  it  not  equally  lie  on  a  bill  by  him  therefor! 
It  would  appear  that  in  principle,  there  is  no  difference.     See  opin- 
ion of  Supreme  Court  by  ^fisbet,  J,  in  case  qf  Davis  et.  ali  rs. 
Smith  et.  al,  6  Ga,  R.  288,  '9.     But  we  do  not  contend  for  Che  doc- 
trine in  its  fullest  extent,  and  we  think  there  are  many  riJasons  for 
its  limited  restriction.    Perhaps  the  cases  show  its  full  extent 
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which  is  asserted  iu  Putnam  vs.  Ritchie,  that  it  holds  good  in  all 

cases  i>i  fraud  or  unreasonable  acquiescence. 

But  to  return  from  this  discussion  to  our  case.     And  beibre 

proceeding,  we  will  merely  premise  the  following  axioms  as  ancil- 
lary to  Its  proper  elucidation,  viz : 

Multiplicity  of  suits  ought  to  be  avoided,  and  the  bill  aided.  4 
Ga,  IL  592.  The  eviction  here  was  sufficient.  3  Kelly,  460.  4 
Ga.  R.  593,  606,  '8.  Cancellation  of  void  instruments  is  the 
province  of  Equity.  2  Story's  Eq.  §§700,  703.  Noal,  the  pur- 
chaser at  Sheriff's  sale,  is  not  to  pay  for  the  improvements.  In  . 
all  cases  where  the  matter  lies  in  compensation,  be  the  condition 
precedent  or  subsequent  which  is  broken,  the  Court  will  relieve. 
1  ^m.  R,  83,  167,  223,  270.  1  /.  C.  R.  150, 287.  And  though 
estate  void  the  agreement  good,  and  Equity  will  relieve.  1  Vem. 
R,  159.  Chitty  an  Cent.  306,  n.  2.  Then  to  the  case  at  bar. 
The  bill  is  filed  by  the  hon^  fide  occupant  of  lands,  of  which  he 
has  been  evicted  by  the  laches  of  the  defendant,  his  vendor,  i.  e. 
by  execution  against  his  vendor,  for  the  cancellation  of  the  notes 
given  for  the  purchase  thereof,  and  recovery  of  the  amount  paid  as 
a  deposit,  (the  Dooly  lot,)  and  as  ancillary  to  this  relief,  pay  or  com- 
pensation for  improvements  put  on  the  land,  in  good  faith,  under 
a  contract  therefor.  Will  the  bill  lie  ?  It  was  once  demurred  to 
and  the  demurrer  overruled.  Still,  if  proven,  will  relief  bo 
granted,  and  on  what  terms  ?  The  Court  below  held,  that  the 
bill  would  lie,  and  would  have  allowed  a  re-coup ment  of  all  mo- 
neys paid  on  the  notes ;  but  as  the  terms  of  this  relief,  held  plain- 
tiff to  payment  of  the  notes  first.  Did  he  err  1  He  charged  the 
Jury,  in  substance,  that  plaintiff  could  not  recover  till  he  paid  the 
notes,  and  if  the  amount  he  paid  on  the  re-purchase  did  not  cover  • 
the  xiotes,  to  credit  them.  .Wo  contend  he  erred,  and  shall  en- 
deavor to  maintain  the  following  positions — remarking  first,  that 
the  Judge  appears  to  have  passed,  intentionally,  the  most  impor- 
tant«  and  almost  the  only  question  or  issue  in  the  case  over  in 
silence — I  allude  to  the  question  of  paying  for  improvements. 
The  bill  alleges  them  to  be  worth  $400,  and  proves  it,  and  most  of 
the  proof  is  to  that  issue,  yet  His  Honor  seems  to  disregard  it 
altogether  ;  at  all  events,  he  held  that  we  could  not  recover  it  till 
we  paid  the  notes : — 

\st  Position  or  Point. — ^If  A  sells  lands  to  B,  and  takes  his  notes 
for  the  pumhase  money,  and  the  land  is  afterwards  sold  under  ex- 
voL.  vrt.    30 
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ecution  against  bim  for  A's  debtB,.  and  B  evicted,  the  contact  ii 
rescinded  and  the  notes  avoided — ^tfaeir  consideration  bas  whoDy 
and  totally  failed.  -  Chitty  on  BiUs,  87.  Chitty  on  ConirdetSr^Ol, 
311.    2  Wheat.  R.  13.    1  BaU.  R.  250,  '9.  1  NoU  if  McCord,  78. 

2d  Point. — ^And  in  sucb  case  B  can  recover  for  beneficial  and 
lasting  improvements  put  on  said  land,  bona  ^de,  in  the  interim 
between  the  trade  and  the  Sheriff's  sale,  either  with  or  without  a 
contract  theVefor,  without  paying  the  notes  given  fbr  its  purchase. 
Just.  Inst.  lib.  2,  tit.  1,  §§30,  35.  Obde  Civil,  litre  3,  tit.  0,  ck  4, 
§3,  1,  art.  1634.  6  B.  4-  C.  3L  10  B.  416-  3  Marsh.  R.  179, 
cited  in  2  Sugd.  on  Vend.  63,  7U>te  287.  2  Ala.  Rep.  N.  S.  108, 
dted  in  2  Kelly,  461.  9  Bing.  R.  613,  Hopcroft  vs.  Keys.  Looms 
vs.  Bedel,  UN.  Hamp.  R.  82,  cited  in  4.Ga.  Rep.  607.  ^ 

3^  Point. — Equity  will  decree  a  cancellation  of  the  notesi  and 

I  as  ancillary  thereto,  pay  for  the  improvements  on  a  bill  therefor. 

1  Johns.  Ch.  R.  150,   287.    2  Story's  Eq.  §§798,  799,  a  andh, 

§1234,  '9.    .11  S.  if  R.  109.     12   Ves.  395.    Fauk  t?^  Vonada, 

cited  in  4  Kent,  477. 

A^th.  Point. — ^And  it  makes  no  difference  that  C,  the  henafide 
purchaser  at  Sheriff's  sale,  afterwards  re-sold  said  lapd  to  B  Ibr 
less  than  B  was  to  payA  for  it ;  for  A  is  not  entitled  to  the  hen- 
^fit  of  C's  liberality  to  B.  9  Bing.  613,  Hopcrqfi  vs.  Keys.  4 
G^.jB.607. 

5th  Point. — The  identity  6f  lands  can  be  proven  by  hearsay  or 
general  reputation.  2  PhU.  Evid.  notes  by  Cowen,  ifC.' pages  628, 
639,  note  ill  to  page  2i^  of  vol.1. 

%ih  Point. — A,  new  trial  will  be  granted— 

1.  For  error  in  the  charge  of  the  Judge  to  the  Jury.  4  Ga.  R- 
360,^. 

2.  Where  the  Jury  find  clearly  against  evidence  and  equity. 
4  Ga.  R.  193,  428,  ^r. 

3.  Where  the  finding  of  the  Jury  covers  only  one  issue  made 
ill  the  cause,  where  several  issues  are  joined.  8  Am,  C.  L.  R* 
311,  312,  313.  6  Verm.  R.  54.  1  Day's  Rep.  189.  1  Ld.  Ratf' 
mond,  324.    2  Salk.  R.  664. 

G.  J.  Gbebn,  for  defendant. 

This  bill  does  not  charge  that  the  plaintiff  in  error  orer  paid 
for  the  land.    Where  the  action  is  for  breach  of  C(yrenaut»  for 
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qtriet  enjoyment,  the  measure  of  damages  is  the  purchase  money, 
with  interest.  This  has  been  settled  by  this  Court.  Davis  e^  aL 
V8,  Smith  €t  aL  6  Ga,  Rep,  285.  Numerous  cases  could  be  here 
cited,  but  this  case  is  sa  clear  that  it  would  be  presumption  in  me 
to  attempt  to  strengthen  it. 

But  the  plaintiff  takes  the  ground,  that  this  suit  is  for  the  recov- 
ery of  the  value  of  work  done  on  the  premises,  which  the  de- 
feiidant  promised  he  would  pay  in  the  event  of  an  ouster.  This 
is  in  the  nature  of  a  covenaitt  against  incumbrances,  and  must  be 
governed  by  the  same  rule.  The  measure  of  damages,  in  such 
cases,  is  the  amount  paid  by  the  vendee  to  remove  the  incum- 
brance. See  Prescott  V9.  Truetnan,  4  Mm.  R.  627.  Wyman  r#. 
Ballard,  12  Mm.  R,  304.  Chappell  vt.  Bull,  17  Mm.  221.  The 
same  rule  holds  in  New  York.  See  Hall  vs.  Dene,  13  John.  R, 
105.  This  is  a  case  in  point  with  the  facts  of  the  case  at  bar. 
See,  also,  Baldwin  vs.  Mun,  2  Wend.  399.  A  number  of  caSes 
could  be  noted  to  the  same  point. 

In  Waldron  vs.  McCarter,  (3  Johnson,  472,)  and  Carr  vs.  Shaw, 
(13  John.  236,)  Justice  Spencer  TQy\evr%  all  the  cases,  and  decides, 
^  that  an  action  of  covenant  will  not  lie  unless  the  vendee  be  ac- 
tually ousted."  And  farther,  "  that  a  purchase  by  the  vendee  of 
the  incumbrance,  does  not  amount  to  an  actual  ouster."  Now, 
according  to  this  rule,  the  plaintiff  in  error  has  received  more 
than  he  is  entitled  to;  for  he  purchased  the  incumbrance  with 
four  hundred  dollars — one  hundred  less  than  his  notes  for  the 
land,  besides  nearly  one  hundred  of  interest — has  never  been  out 
of  possession,  enjoyed  all  his  improvements,  and  stiU  complains. 
This  bill  cannot,  consistently  with  the  authorities,  claim  more  than 
the  amount  of  damage  actually  sustained,  and  in  this  case  the 
amount  paid  to  remove  the  incumbrance  is  the  amount. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion^ 

Martin  filed  his  bill  against  Atkinson,  alleging  that  he  purchas- 
ed of  defendant  a  tract  of  land  in  Pike  County,  for  which  he 
gaTe  him  a  lot  in  Dooly,  No.  247,  2d  District,  and  his  notes  for 
$660 ;  that  he  took  a  bond  for  titles,  and  went  into  possession ; 
that  sltordy  thereafter  an  execution  against  Atkinson  was  levied 
on  the  land,  whereupon  he  applied  to  have  the  contract  rescind- 
ed ;  but  upon  being  assured  by  the  vendor,  that  the  incumbrance 
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should  be  removed,  and  that  if  he  lost  the  land  he  should  be  fully 
remunerated  for  all  the  improvements  which  he  might  put  upon 
it,  he  proceeded  to  clear  ground  and  erect  houses,  and  made  other 
permanent  and  beneficial  improvements  on  the  premises,  to  the 
value  of  $400 ;  that  the  land  was  again  levied  on  and  sold,  under 
and  by  virtue  of  the  lien  which  was  outstanding  at  the  time  of , the 
contract,  and  bought  by  one  Mangham,  at  and  for  the  sum  of  $245 ; 
that  he  was  evicted  by  the  Sheriff,  and  possession  given  to  Maug- 
ham ;  that  subsequently  Mangham  a»ld  to  Neal  and  Neal  to  com- 
plainant. The  prayer  of  the  bill  is,  that  the  notes  given  in  pay- 
ment may  be  cancelled,  the  Dooly  land  re-conveyed,  i^nd  compen- 
sation made  for  the  improvements. 

The  original  answer  substantially  admitted  all  the  charges  in 
the  bill,  except  as  to  the  agreement  respecting  the  improvements. 
Afterwards,  the  defendant  having  obtained  leave,  amended  his  an- 
swer, and  denied  that  the  transfer  of  the  Dooly  land  constituted 
any  part  of  the  price  given  for  the  tract  in  Pike;  but  stated  that 
it  was  conveyed  on  other  and  distinct  considerations  altogether. 

[1.]  During  the  progress  of  the  trial,  witnesses  were  introduc- 
ed by  the  complainant,  to  prove  the  identity  of  the  lot  of  land  in 
Dooly  County,  by  what  they  heard  the  neighbors  and  one  Brown, 
the  A^ccupant,  say,  which  evidence  was  rejected  by  the  Court  on 
the  ground  that  it  was  hearsay. 

Ancient  boundaries,  corners  and  station  trees  cannot,  generally i 
be  established  otherwise  than  by  reputation.  Hence,  this  species 
of  evidence  is  admissible  for  this  purpose,  from  the  necessity  of 
the  case.  2  LitU  159.  But  this  case  does  not  fall  within  the  rule. 
There  was  obviously  higher  and  better  evidence  of  the  identity' 
of  the  land  in  the  pow^er  of  the  party,  and  therefore,  that  tender- 
ed was  properly  rejected.  12  VcrmL.  178.  24  Pick.  71.  5 
Watts  ^  Serg.  60.     1  StrohJtart,  246. 

These  pleadings  present  rather  a  novel  question,  which  we  will 
forbear  to  discuss,  inasmuch  as  it  is  unnecessary  to  do  so.  The 
original  answer  admits,  distinctly,  that  the  lot  of  land  in  Dooly 
made  a  part  of  the  price  of  the  Pike  tract.  The  amended  an- 
swer expressly  denies  that  it  did,  and  states  that  the  previous  ac- 
knowledgment was  made  by  mistake.  Which  is  ihz  answer  pClhe 
defendant  1  Both,  or  the  latter  as  amended  ?  May  the  lq0l  state- 
ment be  discredited  by  the^r*<  1  Or  does  it  still  required  two  wit- 
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nesscs,  or  one  and  corroboraiing  circumstances,  to  disprove  the 
answer  ] 

After  the  testimony  had  closed,  the  Court  charged  the  Jury,  in 
substance, *that  the  contract  between  Martin  and  Atkinson  was 
still  subsisting,  and  that  they  might  set  off  against  the  notes  which 
he  gave  for  the  land,  the  amount  of  injury  he  had  sustained ;  inti- 
mating that  if  he  had  bought  the  land  from  Neal  for  less  than  he 
was  to  pay  Atkinson,  that  he  was  not  damaged. 

[2.]  In  the  opinion  of  tl^s  Couit,  the  sale  by  the  SherilT  was 
an  eviction  in  law,  and  vacated  the  contract.  Nor  was  the  $400 
paid  by  Martin  to  Neal  the  proper  measure  of  damage  for  the 
injury  done  to  Martin.  Indeed,  it  had  nothing  to  do  with  the 
matter. 

[3.]  Whenever  a  vendee,  in  order  to  protect  his  title,  takes  up 
an  outstanding  incumbrance,  he  is  entitled  only  to  be  refunded  the 
amount  paid. 

[4.]  But  when  the  property  is,  bonajidef  sold  under  a  mortgage 
or  judgment  lien,  existing  at  the  time  of  the  contract,  without 
fraud  or  contrivance  on  the  part  of  the  vendee,  and  the  vendee 
re-purchases,  the  price  which  he  pays  is  no  criterion  whatever  of 
the  damage  sustained.  Suppose  Neal  or  Mangham  had  given  the ' 
land  to  Martin,  would  that  have  relieved  Atkinson  from  his  lia- 
bility 1  \Vliat  right  ha^  he  to  profit  by  the  good  fortune  of  the. 
other  party  1  Then,  on  the  other  hand,  suppose  Martin  had  seen 
fit  to  give  $1000  to  retain  the  land,  surely  Atkinson  would  not 
have  had  to  bear  the  loss. 

[5.]  As  to  the  right  of  Martin  to  recover  qopipensation  for  ihe 
value  of  the  improvements  which  he  put  upon  the  land,  over  and 
above  the  rents  and  profits  while  he  occupied  it,  it  would  seem 
to  be  founded  on  the  clearest  principles  of  equity.  Atkinson  got* 
the  benefit  of  these  improvements — what  justice  would  there  be 
in  not  making  him  pay  for  them  ? 

Judgment  reversed. 
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Xo.  46. — ^Robert  C.  Mays  and  Joseph  H.  Shiters,  plaindfis  ia 
error,  vs.  Thomas  C.  Tatlor«  defendant. 

[1.]  Where  a  plaintiff  in  execution  resides  in  one  Connty,  and  directs  a  levy 
to  be  made  on  personal  property  of  the  defendant  who  resides  in  a  differ- 
ent Coanty,  and  a  levy  is  accordi ugly  made  by  the  Sheriff  of  the  Cottotf  in 
which  the  defendant  resides,  the  fact  of  such  levy,  without  more,  ii  not 
sufiicient  to  give  a  Court  of  Equity  jurisdiction  of  tho  person  of  the  plain* 
tifff  and  compel  him  to  litigate  his  rightf  in  the  County  where  such  levy 
may  be  made. 

[2.]  When  a  bill  is  filed  against  a  defen<lant,  and  he  objecU  to  the  jurisdic- 
tion of  the  Court  as  to  his  person,  he  must  make  the  objection  the^i<  op> 
portuHtty;  for  if  he  submits  to  the  jurisdiction  and  litigates  his  rights  upon 
the  merits  of  the  cause,  his  objection  to  the  jurisdiction  will  be  overruled. 

[3.]  Where  a  Court  of  Equity  acquires  jurisdiction  of  a  cause  for  one  purpose, 
it  will  retain  it  generally,  to  grant  the  relief  to  which  the  complainant  ii 
entitled,  although  the  party  may  liave  a  remedy  at  Law. 

[4.]  Where  a  suit  was  pending  on  a  note  between  M  and  T  &  C,  and  T  wss 
about  to  file  the  plea  of  usury,  and  it  was  agreed  between  M  and  T,  that  if 
T  would  withdraw  his  plea  of  usury,  and  let  judgment  be  rendered  againit 
T  As  C,  that  M  would  not  collect  the  judgment  out  of  T  until  he  hadexhaait- 
ed  all  the  property  of  C,  and  M  failed  to  comply  with  his  agreement:  Hdd^ 
that  ihelfreaek  of  the  agreement  by  M,  was  no  ground  for  a  Court  of  Equity 
to  open  and  impeach  the  judgment  on  the  ground  of  usury  in  the  note  opon 
which  it  was  founded. 

In  Equity,  from  Pike.     Tried  before  Judge  Floyd,  Febraary 
Term,  1849. 

Robert  C.  Mays,  a  citizen  of  Butts  County,  obtained  judgment 
against  Pleasant  M.  Compton  and  Thomas  C.  Taylor,  in  Butts  Stt- 
perior  Court,  at  March  Term,  1840,  for  the  sum  of  $846  91,  on 
a  note  made  by  Isaac  Low,  Pleasant  M.  Compton  and  Thomas  C. 
Taylor  securities.  Low  was  not  sued.  At  the  time  of  the  trial 
there  was  a  special  plea  filed  by  Taylor,  (which  was  the  only  one 
filed,)  that  Compton  was  security  for  Low,  and  he,  .Taylor,  .secu- 
rity for  both  Low  and  Compton  on  said  note.  A  collateral  issue 
was  ordered,  tried  and  found  in  favor  of  Compton,  or  rather 
against  them  as  joint  securities.  Execution  was  issned  on  th^' 
judgment  in  favor  of  Mays,  and  he  collected  one-half  'bf  the 
amount  from  Compton,  and  sent  thejl^.^a.  to. the  County  of  Pike 
to  coUect  the  other  half  from  Taylor.     The  Sheriff*  of  Pike,  Jo- 


DECATUR,  AUGUST  TERM,  1849.  239 

Mays  and  Shiv6r.*i  vs.  Taylor. 

sepli  H.  Shivers,  levied  the  Ji,Jh,  upon  certain  personal  property 
of  Taylor,  and  after  the  levy,  Taylor  filed  his  bill  in  Pike  Supe- 
rior Court,  charging  that  Compton  had  received  a  large  amount 
of  assets,  sufficient  to  pay  this  debt,  before  the  rendition  of  the 
judgment,  or  the  commencement  of  the  suit ;  that  when  suit  was 
commenced  by  Mays,  (who  knew  this  fact,)  Taylor  etnployed 
counsel  to  file  a  plea  of  usury*  which  he  was  ready  to  sustain  by 
proof;  that  in  consideration  of  withholding  this  plea,  Mays  agreed 
that  he  would  not  attempt  t§  enforce  the  judgment  against  Tay- 
lor, until  Compton  proved  insolvent.  In  consequence  of  which 
agreement,  the  plea  was  not  filed  ;  Mays,  however,  in  violation 
of  his  agreement,  it  was  alleged,  had  failed  to  enforce  his  judg- 
ment against  Compton,  who  was  able  to  pay  it.  The  bill  farther 
charged  fraud  and  collusion  between  Mays  and  Compton  to  swin- 
dle aud  harrass  Taylor.  The  bill  prayed  an  injunction  against 
Mays  until  he  complied  with  the  agreement. 

The  answer  of  Mays  denied  the  agreement  and  every  other 
equitable  circumstance  charged,  and  thereupon  the  injunction  was 
dissolved,  and  the^.  Jo.  ordered  to  proceed. 

By  d  supplemental  bill,  Taylor  alleged  that  since  the  dissolu- 
tion of  the  injunction,  he  had  paid  off  the  judgment,  and  prayed 
that  the  cause  might  be  heard  and  the  truth  of  the  answer  placed 
in  issue,  and  if  found  untrue,  that  the  amount  paid  by  him  might 
be  refunded,  and  other  relief  granted  him  according  to  the  cir- 
cumstances. 

By  a  subsequent  amendment,  the  complainant  charged  that  the 
whole. of  the  judgment  was  for  usurious  interest,  the  principal 
loan  having  been  paid,  and  prayed  that  tlie  judgment  be  opened 
and  declared  satisfied. 

There  was  a  confession  of  judgment  for  costs,  and  an  appeal. 
Pending  the  appeal,  the  defendant.  Mays,  filed  a  plea  to  the  juris- 
diction, alleging  that  he  was  not,  and  never  had  been,  a  citizen  of 
Pike  County,  and  praying  judgment  thereon. 

Upon  the  trial,  the  defendant  moved  to  dismiss  the  bill,  (the 
plea  being  admitted  to  be  true,)— 

1st.  Because  the  Court  had  no  jurisdiction  of  the  subject  mat- 
ter; or  of  the  person  of  Mays. 

2d.  Because  P.  M.  Compton  should  have  been  made  a  party. 

3d.  Because  the  allegations  of  the  bill  give  the  complainant  a 
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^  right  of  action  at  liaw,  and.  did  not  constitute  any  ground  for  ibe 
equitable  interposition. of  a  Court  of  Equity. 

4th.  Because  the.  case  made  by  the  complainant's  bill  did  not 
entitle  him  to  the  relief  prayed  for. 

The  Court  overruled  the  motion,  and  defendant  excepted. 

The  Court  charged  the  Jury,  that  if  the  agreement  was  as  al- 
leged, and  defendant  had  violated  it,  Taylor  was  entitled  to  be 
placed  in  a  situation  equally  as  beneficial  to  him,  that  is,  to  the 
right  to  plead  the  usury.  • 

To  which  charge  defendant  excepted. 

On  these  several  e^^ceptions  error  has  been  assigned. 

A.  M.  D.  King  and  Harm  an,  for  plaintiffs  in  error. 

A  judgment  obtained  in  a  competent  tribunal  and  unreversed, 
.  is  of  force  and  binding,  and. a  Court  of  Chancery  has  no  jurisdic- 
tion where  a  levy  of  the^.^a.  obtained  on  said  judgment  has 
been  made,  so  as  to  let  in  any  defence  gf  which  the  defendant  was 
aware,  and  neglected. to  avail  himself  of  before  the  rendition  of 
•  the  judgment.  1  Kelly,  136.  1  HilVs  Ch,  R.  42.  2  KeUij,  275. 
3  IbM, 

;  2d.  AJi,Ja,  levied. on  personal  property  in  a  County  other 
than  where  the  judgment  wasobtaiped,  and  other  than  where  the 
plaintiff  in  Ji.  Ja.  resides^  does  not  give  to  a  Court  of  Chancery 
jurisdiction  of  the  person  of  the  non-resident  plaintiff  in  ^.  f^ 
so  as  to  grant  relief  against  said  non-resident  in  the  County  where 
the  levy  is  made/ the  injunction  having  been  dissolved.  4  Ga, 
Rep. '571,  Thetoerc  fact  of  the  Sheriff  being  enjoined  with  him, 
gives  no  jurisdiction.  Story's  Eq.  Plead,  231,  232, 262,  323, 570. 
H^itford,  160.     Coop,  11  i,  179.     No  privity.     Story,  2Q2. 

8d.  Where  a  bill  is  filed  in  Chancery  to  let  in  a  defence  to  a 
judgment  which  was  oiuitted  to  bo  made  at  Common  Law,  all  the 
parties  in  interest  should  be  made  parties  to  said  bill.  4  Ga.Rep* 
678.  Mitford,  164.  A  want  of  parties  may  be  taken  advantage 
of  at  the  hearing.     Story's  Eq.  236,  541.     Cooper,  33, 185. 

4th.  Where  A  sues  B  &  C  on  a  note,  and  C  threatens  to  plead 
usury,  when  A  agrees  if  he  will  not,  to  collect  all  tlie  judgtyNlf 
out  of  B,  or  sue  him  to  insolvency  before  ho  goes  on  Cjthjs  is 
rtot  a  release  of  C  from  the  judgment  obtained ;  the  juclgmenti^ 
stjU  valid  and  binding  upon  both  defendants,  and  A  mwf,  notwith- 

* 
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standing  the  agreement,  collect  the ^.^a.  out  of  C,  and  C  has  hiB 
remedy  against  A  for  his  violation  of  contract,  and  a  Court  of 
Chancery  will  not  grant  C  any  relief  against  said  judgment,  but 
leave  him  to  his  Common  Law  remedy.  4  Ga.  Reps.  191,  and 
authorities  there  cited, 

5tfa.  The  defendant  in  error  is  not  entitled  to  the  relief  prayed 
for  in  his  bill  below;  all  that  he  would  be  entitled  to  would  be  to 
have  the  Ji,  fa,  enjoined  until  all  the  means  of  Compton  were 
exhausted. 

S.  T-  Bailey  and  G.  J.  Green,  for  defendant  in  error. 

^It  is  quite  clear  that  the  jurisdiction  of  the  Court  depends  on 
the  state  of  things  at  the  time  of  the  action  brought,  and  that  after 
vesting  it  cannot  be  ousted  by  subsequent  events.  Per  MarsltaU^ 
in  Wallace  vs.  Torrencc,  9  Wheat,  637.     5  Con,  R,  V,  S,  666. 

After  plea  in  bar,  it  is  too  late  to  plead  to  the  jurisdiction. 
Gould's  PL  §13.  ch.  5,  3  /.  R,  105.  7  J.  R.  373.  1  HilTs  S. 
C.  Rrps.  153.     6  Bac.  Ahr.  186.     6  How,  V.  S.  R.  30. 

If  the  defendant  appear  and  plead  to  the  action,  it  is  too  late 
to  object,  that  the  Court  has  not  jurisdiction  of  the  person,  if  it 
have  jurisdiction  of  the  cause  of  action.  1  Denio^s  1{.  91.  3 
Hayes,  44,; 

After  pleading  the  general  issue,  defendant  cannot  plead  in 
abatement.     2  N.  if  Mc.  588. 

Plea  to  tl^e  merits,  after  plea  in  abatement  is  overruled,  is  a 
waiver  of  such  overruling.  2  Stewart,  443.  An  answer  in 
Equity  overrules  a  plea.  Story^s  Eq.  PL  532,  7120.  ?  DanieVs 
Pr.  715.  11  Pet.  R.  351,  393.  1  Sumner's  R.  506.  Cooper,  238, 
240.  2  Madd.  PL  238.  1  Vcsey,  446.  1  Atk.  R.  544.  7  Yes. 
254.     1  P.  W.  476,  477. 

* 

By  the  Court — Warner,  J.  delivering  the  opinion.. 

The  main  grounds  of  error  assigned  to  the  judgment  of  the 
Court  below,  are — 

jPirst,  that  the  Court  erred  in  holding  that  the  Superior  Court 
of  Pike  County  had  jurisdiction  of  the  person  of  the  defendant, 
who  resided  in  the  County  of  Butts. 
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Seeondt  that  the  Court  erred  in  deciding  that  Compton  was 
not  a  necessary  party  to  the  bill.  ' 

Third,  that  the  Court  erred  in  not  dismissing  the  complainant's 
bin  at  the  trial  term  of  the  cause,  on  the  ground  that  the  com- 
plainant had  an  ample  and  adequate  remedy  at  Law  for  the  breach 
of  the  contract  set  forth  in  the  bill. 

F<ntrth,  because  the  Court  erred  in  deciding  that  the  judgroent 
rendered  in  the.  County  of  Butts  might  be  opened  and  impeached 
for  usury ^  according  to  the  case  made  by  the  complainant. 

[1.]  First,  as  to  the  jurisdiction  of  the  person  of  the  defendant. 
The  judgment  was  obtained  in  the  County  of  Butts,  and  the  de- 
fendant resides  in  that  County — the  execution  issuing  upon  tbe 
judgment  was  levied  upon  the  personal  property  of  the  complain- 
ant in  the  County  of  Pike,  by  the  Sheriff  of  the  latter  County. 
The  levy  of  the  execution  in  the  County  of  Pike^upon  the  per* 
sonal  property  of  the  complainant,  is  claimed  to  give  the  Conrt 
jurisdiction  of  the  person  of  Mays  in  that  County.  In  'Mert^anti 
Bank  vs,  Davis,  (3  Kdlt/,  115,)  this  Court  held,  that  the  jarisdio* 
tion  of  the  Court  attached  as  to  the  person  of  the  defendant,  where 
there  was  a  suit  pending  in  the  County  in  which  the  bill  was  filed, 
under  our  Claim  Laws.  Here,  there  is  no  suit  pending,  and  if 
the  propeity  levied  on  had  been  claimed,  or  an  affidavit  of  illegal- 
ity 'filed  to  the  execution,  the  cause,  under  our  Statutes,  woold 
haye  to  be  tried  in  the  County  of  Butts,  where  the  judgment  vna 
rendered  and  the  execution  issued.  The  fact  that  the  execution 
was  levied  on  the  property  of  the  complainant,  in  the  County  of 
Pike,  by  the  Sheriff  of  that  County,  without  more,  did  not,  in  our 
judgment,  give  the  Court  in  Pike,  jurisdiction  of  the  person  of  the 
defendant,  who  resided  in  the  County  of  Butts*  and  compel  him 
to  litigate  his  legal  rights  in  that  County. 

[2.]  But  it  appears  from  the  record,  that  this  suit  ha j  been 
pending  for  some  length  of  time  before  the  plea  as  to  the  juris- 
dictioii  was  put  in.  The  defendant  submitted  himself  to  the  ja- 
risdiction  of  the  Court  in  Pike,  filed  his  answer,  and  obtained  a 
dissolution  of  the  injunction  granted  in  the  cause,  without  making 
any  objection  to  the  jurisdiction  of  the  Court  as  to  his  person. 
At  what  precise  time  the  plea  to  the  jurisdiction  was  filed,  tbs^ 
cord  does  not  inform  us  ;  but  it  was  filed  while  the  caitse  was 
pending  on  the  appeal.  Mr.  Justice  Story  states  the  pile  to  he, 
**  Where  the  defence  intended  to  be  made  is,  that  an(^ther  Court 
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of  Equity  has  jurisdiction  of  tHo  case,  it  should  be  taken  by  de- 
murrer, if  it  appears  on  the  face  of  the  bill,  or  if  it  does  not  ap* 
pear  on  the  face  of  the  bill,  by  plea ;  for  in  some  cases,  if  the  ob- 
jection is  not  thus  taken,  in  limine^  it  will  not  avail  the  party  to 
'  insist  upon  it  at  the  bearing."     Story's  Eq,  Plead,  381,  §488. 

By  the  3d  Equity  rule  of  practice  it  is  declared,  that  a  plea  or 
demurrer,  in  part,  or  to  the  whole  of  a  bill,  shaU  be  filed  at  the 
rdum  termy  and  shall  be  argued  during  the  term,  or  upon  motion, 
and  canse  shown  at  such  other  time  as  the  Court  may  direct.  This 
plea  to  the  jurisdiction  of  the  person  of  the  defendant,  is  in  the 
natttre*of  a  plea  in  abatement  at  Law,  and  sound  policy  dictate?, 
that  the  party  intending  to  avail  himself  of  it,  should  do  so  u»  Ztm- 
ine.  The  defendant,  not  availing  himself  of  the  objecuon  at  the 
first  opportunity,  but  having  submitted  himself  to  the  jurisdiction 
of  the  Court  in  Pike,  and  litigated  his  cause  there  for  some  years, 
the  motion  to  dismiss  the  bill  for  want  of  jurisdiction  of  the  defen* 
dant's  person,  was  properly  overruled  by  the  Court  at  the  time  it 
was  made. 

The  Court  did  not  err  in  deciding  that  Compton  was  not  a 
necessary  party  to  the  bill.  The  object  of  the  bill  was  to  compel 
the  defendant  to  execute  the  agreement,  entered  into  with  the 
complainant,  in  regard  to  the  collection  of  the  execution.  Comp- 
ton was  no  party  to  that  agreement,  and  its  execution  or  non- 
execution  could  not  prejudice  hU  rigJUi. 

[3.]  The  third  ground  of  error  is,  that  the  Court  ought  to  have 
dismissed  the  bill  at  the  hearing,  because  the  complainant  had  an 
ample  Common  Law  remedy.  The  complainant  filed  his  bill  in 
April,  1841,  to  enjoin  the  defendant  from  collecting  an  execution 
oat  of  his  property,  on  the  ground  of  a  special  agreement  enter- 
ed into  between  them,  in  substance  as  follows :  Suit  was  pending 
in  Butts  Superior  Court,  in  favor  of  the  defendant,  Mays,  against 
Compton  and  Taylor,  the  complainant,  on  a  promissory  note. 
Taylor  had  or  was  about  to  file  the  plea  of  usury  to  that  suit 
Whereupon  it  was  agreed,  on  the  part  of  Mays,  that  if  Taylor 
would  withdraw  his  plea  of  usury,  or  not  file  it,  and  let  judg- 
ment be  rendered  against  Compton  and  himself,  that  when  the 
judgment  was  so  rendered,  he,  Mays,  would  not  attempt  to  make 
tbe  money  out  of  Taylor,  until  all  the  means  of  making  it  out  of 
Compton  should  be  exhausted.  The  judgment  was  rendered,  in 
pursuance  of  the  agreement  of  the  parties,  and  Mays  proceeded 
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to  collect  it  out  of  the  property  of  Taylor,  Mrilhoat  exhausting 
the  property  of  Compton,  who,  it  is  alleged,  was  able  to  pay  it 
TbenDJanction  was  granted,  restraining  the  collection  of  the  exe- 
cution  oat  of  the  property  of  Taylor.  The  defendant  put  in  his 
answer  and  denied  the  agreement,  and  denied  all  the  equity  in  the  ' 
bill,  and  the  injunction  was  dissolved.  Afier  Taylor  paid  the 
amount  due  on  the  execution,  he  obtained  leave  to  file  a  supple- 
mental bin,  alleging  the  payment  of  tho  execution,  and  prayed 
for  leave  to  controveit  the  answer  of  the  defendant^  and  have  a 
decree  against  him  to  refund  the  money  paid  on  the  execution, 
with  interest  thereon. 

The  bill  was  farther  amended,  by  alleging  usury  in  the  note 
upon  which  the  judgment  was  rendered.    Replication  was  filed, 
and  the  cause  stood  on  the  docket  for  trial,  and  when  called,  the 
motion  to  dismiss  the  bill  was  made.     We  think  it  is  (]uite  clear, 
that  in  a  Court  of  Law,  the.  plaintiff  might  have  had  an  adequate 
remedy  against  the  defendant  for  a  breach  of  this  agreensent,  in 
an  action  for  damages ;  but  the  Oouvt  of  Equity  originally  ac- 
quired jurisdiction  of  the  cause  for  the  purpose  of  granting  the 
injunction  to  restrain  the  collection  of  the  execution,  and  having 
gained  jurisdiction*  of  the  cause  for  that  purpose,  it  may  retain  it, 
generally,  to  g^nt  the  relief  to  which  die  complainant  is'enti- 
lled,  and  to  prevent  a  multiplicity  of  suits;    In  Jesus  CkXkgt  tv. 
Bloom^  (3  Aikyns^  Rep,  262,)  Lord  Hardunck  held,  tbatin  bilk 
for  injunctions,  the  Couit  will  make  a  complete  decree  and  give 
the  party  a  satisfaction,  and  not  oblige  him  to  bring  an  action  at 
^     LaWf  as  well  as  a  bill  in  Chancery,  in  order  to  prevent  a  double 
suit.     Rathhone  vs.  Warren,  10  John,  Rep.  597.     King  vs.  BaiS^ 
win,  17  John.  Rep.  384.    Whatever  reasons  might  be  urged  againit 
the  Court  of  Chancery  in  England  retaining  the  jurisdictionof 
the  cause,  for  decreeing  damages  to  the  party  injured  by  a  breach 
of  the  agreement  on  the  part  of  the  defendant,  on  the  ground 
that  the  assessing  damages' is  the  peculiar  province  of  a  Jury  in 
a  Court  of  Law,  the  same  reasons  do  not  exist  in  this  State  where 
Equity  causes  are  tried  by  a  Jury.     AVliat  substantial  reason  can 
be  offered  why  the  parties  in  fhi9case,  afier  jiaving  litigated, for 
years,  been  at  the  expense  and  trouble  of  procuring  their  t^rtl* 
mony,  should  be  sent  to  a  Court  of  Law,  to  try  the  que^on  of 
damages  on  the  Law  side  of  the  Court,  before  the  same  Ji^  that 
would  try  it  on  the  Equity  side  of  the  Court  ?     Under  our  sp- 
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lein  of  Equity  practice,  there  is  oiuchleKS  reason  for  turning  the 
parties  out  of  Court,  and  sending  them  to  a  Court  of  Law,  after 
the  Court  of  Equity  has  once  acquired  jurisdiction  of  the  cause, 
than  there  is  in  England,  and  in  those  States  where  the  cause  is 
decided  by  the  Chancellor  alone.  The  motion  to  dismiss  the  bill 
at  the  hearing  was  properly  overruled. 

[4.]  The  fourth  ground  of  error  is,  that  the  Couit  erred  in  de- 
ciding that  the  judgment  rendered  in  the  County  of  Butts,  in  fa- 
Tor  of  Macys  against  Compton  and  the  complainant,  might  be 
opened  and  impeached  for  usury.  In  regard  to  this  ground,  we 
are  with  the  plaintiff  in  error ;  that  judgment  was  rendered  just 
aa  the  parties  stipulated  by  their  agreement  it  should  be  rendered. 

The  complainant  was  not  prevented  from  filing  his  plea  of  usury 
by  the  fraud  or  act  of  the  defendant,  as  the  rule  is  stated  in  Straup 
vs.  Sullivan  ^  Black,  2  Kelly^  275.  The  complainant  expressly 
stipulated  to  waive  his  right  to  file  his  plea  of  usury,-  by  contract, 
for  a  consideration  which  was  to  accrue  to  him  afler  the  judgment 
should  be  rendered.  The  complainant,  on  his  part,  stipulated 
that  he  would  withdraw  his  plea  of  usury,  and  let  the  judgment 
be  rendei'ed  in  favor  of  the  defendant  against  Compton  and  him- 
self, for  the  consideration  -  that  the  defendant  agreed,  on  his  part, 
not  to  collect  it  out  of  the  complainant  until  he  had  exhausted  the 
property  of  Compton.-  This  is  the  contract  stated  in  the  bill,  and 
die  one  substantially  proved  upon  the  trial. 

The  complainant  relied  on  his  agreement  with  the  defendant, 
tod  let  the  judgment  be  rendered,  just  as  it  was  understood  be- 
tween the  parties  it  should  be  rendered.  The  defendant  was  to 
perform  his  part  of  the  agreement  after  the  rendition  of  the  judg- 
ment, but  he  has  failed  to  do  it.  The  breach  of  the  agreement 
gives  to  the  complainant  the  right  to  recover  damages  from  thQ 
defendant  to  the  extent  of  the  injury  sustained  by  such  breach, 
but  that  is  no  reason  why  the  judgment  should  be  opened  and 
scaled  for  usury  in  the  note  on  which  it  was  founded. 

The  bill  does  not  make  such  a  case  as  will  authorize  a  Court 
of  Equity  to  grant  relief  against  a  judgment  at  Law,  according 
to  the  rule  settled  by  this  Court,  in  Stroup  vs.  Sullivan  if  Blacky 
and  other  cases.  The  case  made  by  the  complainant's  bill,  as  it 
sow  stands,  is  that  he  made  the  agreement  stated,  with  the  defbn- 
dant ;  diat  the  defendant  has  fuled  to  perform  his  part  of  it, 
whereby  Ihe  complainant  has  been  compelled  to  satisfy  thd  exe- 
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cation  with  his  own  money,  which  he  prays,  by  his  supplemental 
bill,  may  be  refunded  to  him,  with  interest,  and  the  defendant  de- 
creed to  execute  his  agreement 

Now,  in  order  to  do  justice  between  these  parties,  according  to 
the  case  made  upon  the  record,  we  shall  remand  this  cause,  with 
the  following  instructions :  It  is  considered  and  adjudged  by  the 
Court,  that  the  judgment  of  the  Court  below  be  reversed,  on  the 
ground  that  there  was  error  in  deciding,  that  the  judgment  in  the 
County  of  Butts  could  be  inquired  into  and  impeached  for  usury 
in  the  note  upon  which  it  was  founded,  and  that  a  new  trial  be  had 
in  the  cause.  It  is  also  the  judgment  of  this  Court,  that  the  com- 
plainant is  entitled,  according  to  the  case  made  by  his  bill,  to  have 
the  money  pdd  by  him  on  the  execution,  in  the  pleadings  men- 
tioned, refunded,  with  interest,  and  that  said  execution  be  open- 
ed, to  the  extent  of  such  payment,  so  as  to  enable  the  defendant 
to  proceed  to  collect  the  same  out  of  Compton ;  provided  the 
same  can  be  collected  out  of  him,  and  if  not,  then  to  be  collected 
out  of  the  complainant,  according  to  the  agreement  in  the  record 
mentioned. 


No.  47. — John  L.  Woodward  and  others,  plaintiffs  in  error,  vt, 
Peter  Solomon  and  another,  executors  of  Henry  Solomon, 
deceased,  defendants. 

[1.]  A,  being  insolvent,  and  largely  indebted  to  B,  conveys  certain  propeityt 
in  negroes,  &c.  to  C,  to  be  held  for  his  ( A's)  use,  and  that  of  his  family,  sod 
delivers  possession;  afterwards  he  agrees  with.  B,  in  consideration  of  afioU 
discharge,  to  torn  over  to  him  all  his  property,  real  and  personal,  and  all  hit 
rights  of  property.  In  pursuance  of  this  agreement,  A  turns  over  to  B  ill 
his  estate,  except  the  negroes,  &c.  conveyed  to  C,  and  B  executes  to  him  a 
lull  release :  Hddt  that  the  agreement  between  A  &  B,  is  a  contract  of  sale, 
and  that  the  title  to  all  A's  estate,  vested  in  B  ;  and  that  thereby  the  titUio 
the  property  conveyed  to  C,  vested  in  B.  f 

[S.]  Heldf  that  the  conveyance  to  C  is  a  mere  nullity,  and  so  to  be  regarded 
when  in  any  Court  it  comes  in  conflict  with  the  rights  of  crediton. 
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[3.]  HddyBlaOf  that  the  judgment  creditors  of  B,  he  being  also  insolvent,  and 
there  being  a  return  of  nulla  bona  on  executions  issued  on  their  judgments, 
may,  in  a  Court  of  Equity,  by  decree,  apply  the  property  so  conveyed  to  C, 
in  payment  of  their  judgments,  together  with  the  rents,  issues  and  profits 
thereof. 

In  Equity,  in  Bibb  Superior  Court.  Demurrer.  Decided  by 
Judge  Flotd,  in  Cbambers,  14th  March,  1849. 

John  L.  Woodward  and  others,  judgment  creditors  of  The 
Monroe  Rail  Road  &  Banking  Company,  to  the  amount  of  $14,000, 
filed  their  Bill  in  Equity,  charging,  that  they  had  exhausted  all 
Common  Law  remedies  to  collect  their  debts,  on  each  of  which 
a  return  of  "  nulla  bona*^  had  been  entered,  and  that  they  held 
the  oldest  judgnient  liens  against  that  Company »  which  was  al« 
leged  to  be  insolvent ;  its  officers  and  managers  disunited  and 
scattered,  and  no  longer  attempting  to  do  business,  having  and 
taking  no  interest  in  the  affairs  of  this  insolvent  institution,  and 
wholly  indifferent  to  the  interests  or  claims  of  its  creditors.  That 
in  the  year  1841,  since  the  creation  of  the  debts  of  complainants, 
Lewis  Li  Griffin,  adebtor  of  the  Monroe  Rail  Road  &  Banking 
Company,  to  the  amount  of  $200,000,  being  insolvent,  and  with  a 
view  to  defraud  his  creditors  generally,  and  more  particularly  to 
screen  his  property  from  the  payment  of  his  large  indebtedness 
to  this  Company,  of  which  he  was  President,  delivered  a  large 
amount  of  property,  consisting  of  negroes,  wagons  and  mules, 
which  the  complainants  could  not  specify,  being  to  them  un- 
known, to  his  brother-in-law,  Henry  Solomon  who  was  also  a 
Director  of  the  Company,  without  any  sort  of  consideration  being 
paid,  to  be  held  in  trust  for  himself  and  his  family.  The  value  of 
this  property  and  its  increase,  was  alleged  to  be  about  $14,000. 

The  bill  further  alleged,  that  some  short  time  thereafter,  Griffin 
being  pressed  by  the  Company  for  a  settlement,  entered  into  an 
agreement,  by  which  Griffin  was  forthwith  to  surrender  and  turn 
over  to  the  Company,  all  his  property,  real  and  personal,  and  all 
his  rights  of  property,  out  of  which  the  Company  was  to  pay  cer- 
tain confidential  debts  of  Griffin,  and  apply  the  balance  to  his  in- 
debtecbess  to  the  Company,  in  ftill  pa3rment  of  the  same.  In  ac- 
cordance with  his  agreement.  Griffin  delivered  over  property  to 
theambutit  of  $30,000,  which,  the  Company  supposing  to  be  all. 
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in  good  fail h«  released  him  from  his  indebtedness.  GriiBn  did  not 
embrace  or  include  any  of  the  property  fraudulently  turned  over 
to  Henry  Solomon,  which,  in  good  faith,  and  by  the  express 
terms  of  the  agreement,  he  was  bound  to  have  done. 

The  bill  further  alleges,  that  Solomon  received  this  property 
with  a  full  knowledge  of  the  fraudulent  intent  of  Griffin;  and  has 
since  refused  to  re-deliver  it  toGriffin^or  in  any  manner  to  account 
for  it  to  him  or  to  complainants. 

The  bill  prayed  for  discovery,  and  an  account  of  the  property 
delivered  over  to  Solomon,  and  its  profits;  and  that  it  might  be 
applied  to  the  payment  of  the  debts  against  the  Monroe  Rail  Road 
&  Banking  Company,  according  to  their  dignity,  (it  being  al- 
leged, that  there  were  no  other  creditors  of  Griffin  unsatisfied.) 
There  was'a  further  prayer  for  general  relief. 

The  executors  gf  Henry  Sokimon,  alone,  were  served  with  a 
copy  of  this  bill.  To  this  bill  a  demurrer  was  filed,  on  two  grounds : 
JLst.  For  want  of  equity.  2d.  That*  the  complainants  were  hatred 
by  the  Statute  of  Limitations. 

On  the  argument  of  the  demurrer  before  Judge  Floyd,  the  de- 
murrer was  overruled,  so  far  as.referred  to  the  Statute  of  Limits- 
tions,  and  "  sustained,  and  the  bill  dismissed,  on  the  ground,  that 
complainants,  by  their  bill,  do  not  show  such  privity  and  interest 
in  the  subject  of  thesuit,  as  to  entitle  them  to  the  relief  sought." 

This  decision  was  excepted  to  by  complunants,  and  broagbt 
before  ihis  Court  for  review. 

Rutherford  &  Powers,  for  plaintiffs  in  error. 

Cole  and  R.  Hardeman,  for  defendants  in  error. 


•   RiJTHERFORDy  for  plaintiffs  in  error,  cited—    . 

2  Sch,  tfLefroy,  112.  3  Kelly,  541.  20  John.  R.  554.  2 
Simnums,  328.  1  HilTs  Ch,  336.  2  Kent,  443.  1  Story's  Com. 
Eq.  443.     4  Vesey,  651.     5  Cranch,  330. 

C.  B.  Cole  submitted  the  following  points  and  authoritteSi  for 
the  defendants  in  error. 
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The  complainants  are  not  entitled  to  the  relief  they  ask, 

!•  Because  they  have  no  such  interest  in  the  subject,  as  entitles 
them  to  institute  a  suit  concerning  it.  Interest  in  the  subject  of 
the  suit,  and  a  right  in  the  thing  demanded,  and  a  proper  title  to 
institute  a  suit  concerning  it,  are  essentially  necessary  to  sustain 
a  bill ;  and  if  they  are  not  fully  shown  by  the  bill  itself,  the  de- 
fendants may  demur.  Cooper's  Eq.  166.  Mitfard's  Eq,  PL  210. 
Story's  Eq.  PL  282,  502.  1  Daniel's  Ch.  Pr.  169,  244,  252,  '3. 
2  Sck.  if  Lef.  638.     3  Paige's  i2.339. 

The  complainants  are  not  creditors  of  Griffin.  They  have  no 
judgment  .against  him,  nor  is  he  indebted  to  them. 

None  but  judgment  creditors  or  purchasers  can  take  advantage 
of  a  fraudulent  deed.  Strangers  will  not  be  heard.  7  Dev.  ^ 
Bat,  76.  i  Note  Sf  McCord,  211.  1  Ham.  R.  469.  See  2  U. 
8.  Dig.  456,  455.    2  U.  S.  Un.  Dig.  202. 

A  conveyance  made  to  defraud  creditors,  though  voidable  by 
them,  is  valid  against  all  the  rest  of  the  world.  3  Mass.  R.  573. 
4  do.  354.     4  IredelL  102. 

2.  Because  these  complainants  have  no  right  to  call  on  these  de- 
fendants, to  answer  their  demand.  There  is  no  privity  between 
them.  The  privity  is  between  the  Monroe  R.  Road  and  defendants ; 
complainants  are  strangers ;  they  are  neither  creditors  nor  pur- 
chasers ;  nor  do  they  allege  fraud  or  collusion  between  the  Rail 
Road  and  Griffin,  who  is  their  debtor,  and  these  defendants.  Coop- 
er's  Eq.  174,  '5.  Mitford's  Eq.PL  215.  Story's  Eq.  PL  502,  '3, 
282.     1  Daniels  Ck.  Pr.  169,  244,252,  '3. 

3.  Because  these  defendants  are  not  answerable  to  the  com- 
plainants, but  to  the  Monroe  Rail  Road.  If  the  Rail  Road  is  not 
in  a  situation  to  sue  or  be  sued,  then  the  Court  will  appoint  a 
receiver.     Cooper's  Eq.  195.    2  Ves.  Jr.  95. 

4.  Because  none  but  a  judgment  creditor  can  come  into  Equity 
to  subject  the  property  of  his  debtor  to  the  payment  of  his  debt. 
Equity  will  not  entertain  a  bill  of  a  creditor  against  the  debtor  of 
his  debtor.  There  is  no  judgment  binding  Griffin's  property. 
There  is  no  debt  against  him.  The  complainants  show  only  a 
fraud  practised  by  Griffin  and  Solomon  on  the  Rail  Road,  who 
aloile  can  take  advantage  of  it  and  set  aside  the  sale  of  Griffin  to 
Solomon.  3  Kdly's  R.  546,  581,  449.  4  Ga.  R,  319.  1  Dcv. 
^  BaL  6te.     1  Hopkins,  59,  74.     4  Johns.  Ch.  R.  671,  681.     1 

VOL.  vfi,    32 
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Paige's  R,  305.  SUnry^s  Eq.  PL  278.  1  Story's  Eq.  Ju.  375. 
12  Veseij,  103.  16  Johns.  R.  189.  4  Mass.  JR.  354.  2  U.  8. 
Universal  Dig.  130.     11  JV.  ^.  R.  331. 

5.  Four  years'  exclusive  and  adverse  possession  of  personal 
property,  will  give  title  under  the  Statute  of  Limitations,  though 
the  possession  commenced  in  fraud.  The  Statute  runs  from  the 
commission  of  the  fraud,  and  not  from  the  time  it  was  discovered. 
3  Murphy's  R.  115.     2  U.  S.  Dig.  814,  807.     1  Hifrs  R.  299. 

6.  Because  the  debt  against  Griffin  is  barred  by  the  Statute  of 
Limitations.  If  barred  at  Law  it  is  in  Equity.  Equity  fi^Uowsthe 
law,  and  a  change  of  the  forum  will  not  change  the  right  7 
Johns.  Ch.  R.  113, 

7.  Because  these  complainants  cannot  enforce  a  specific  per- 
formance of  a  contract  to  which  they  are  not  parties,  *and  which 
was  not  made  for  their  benefit.  There  is  Ho  mutuality.  Nor 
could  they  sue  for  breach  of  contract,  to  which  they  were  not 
parties. 

8.  If,  by  the  alleged  contract  between  Griffin  and  the  Rail  Road, 
this  property  was  transferred  to  th^  Rail  Road,  and  vested  in  it, 
then  complainants  have  full  and  ample  redress  at  Law. 

9.  The  complainants  are  not  entitled  to  any  relief  under  this 
bill,  because  the  Monroe  Rail  Road  is  not  made  a  party.  4 
Wheat.  117. 

A.  P.  Powers,  for  plaintiffs, 

In  reply,  contended  that  the  bill  sought  to  place  the  property 
in  the  hands  of  the  Monroe  Rail  Road,  where,  in  equity,  it  ought 
to  be,  under  the  contract  with  the  Bank  and  Griffin,  in  1842. 

Equity  will  relieve  against  a  case  of  such  gross  fraud  as  ifl 
made  by  this  bill.     Reese  vs.  Thurmond,  3  Kelly,  449. 

Plaintiffii  have  judgments  against  the  Rail  Road,  and  show 
they  have  exhausted  every  means  to  collect  them  and  failed,  he- 
cause  the  Rail  Road  Company  is  insolvent ;  and  ask  for  this  prop- 
erty to  be  decreed  to  be  delivered  up  to  the  Bank,  when  it  can  be 
reached  by  the  judgments  of  plaintiff. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion.  ^    " 

[1.]  The  doctrine  so  forcibly  urged  by  counsel  for  tb6  defend* 
ants  in  error,  touching  creditors'  hills,  is  admitted.^   Although 
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this  is.  a  bill  filed  by  creditors,  yet  there  are  features  in  the  case 
which  distinguish  it  from  such  bills  as  are  filed  to  reach  a  debtor's 
equitable  interests  in  the  hands  of  a  third  person.  The  rules  of 
law,  therefore,  or  some  of  them,  which  relate  to  creditors*  bills,  do 
Dot  apply  in  this  case.  In  deciding  upon  it,  we  are  to  bear  in 
mind  that  the  questions  come  up  upon  demurrer.  The  facts  sta- 
ted in  the  bill  are  taken,  therefore,  as  true.  We  are  deciding  the 
case  made  in  the  hill,  I.  shall  endeavor  to  simplify  it  as  much  as 
possible,  and  reduce  it  to  its  proper  elements,  leaving  untouched 
some  interesting  questions  discussed  before  us.  Referring,  then, 
to  the  reporter's  statement,  which  is  full,  I  note  that  Lewis  L. 
Griffin,  some  time  in  1841,  being  then  President  of  the  Monroe 
Rail  Road  and  Banking  Company,  being  insolvent,  and  a 
debtor  to  that  Company,  in  the  amount  of  $200,000,  and  being 
pressed  for  a  settlement,  entered  into  an  agreemept  with  the  Com*, 
pany,  in  writing,  by  which  it  was  stipulated,  in  consideration  €ffa 
fuU  discharge  and  satisfaction  of  all  its  claims  against  him,  that  he 
would,  Jorthtoith,  surrender  to  the  Company  all  his  property,  real  and 
personal,  and  all  Itis  rights  of  property  ;  out  of  which  the  Company 
toas  to  pay  certain  confidential  debts  of  his,  and  apply  the  balance  to 
their  own  claims  against  him, 

A  short  time  previous  to  entering  into  this  agreement  with  the 
Company,  he  being  then  insolvent,  and  indebted  to' it  some 
$200,000,  with  a  view  to  dtfraud  his  creditors  generally,  and  par- 
ticularly  with  a  view  to  screen  his  property  from  the  payment  of  his 
large  indebtedness  to  the  Company,  being  then  its  President,  de- 
livered a  large  amount  of  his  property,  consisting  of  slaves,  mules 
and  wagons,  to  his  brother-in-law,  Henry  Solomon,  who  was 
then  a  Director  in  the  Monroe  R.R.  Sc  B'nk'g  Company,  and  who 
10  the  defendant's  intestate,  without  any  consideration  being  paid 
for  the  property,  to  be  held  in  trust  for  hirnself  and  his  family. 

The  bill  alleges  that  Solomon  received  this  property,  with  full 
knowledge  of  Griffin's  fraudulent  intentions.  Also,  that  the  Com- 
pany t^omplied  with  their  agreement  with  Griffin,  by  executing  a 
.release  for  all  hia  indebtedness ;  that  Griffin  delivere'l  over  to 
them  property  to  the  amount  of  some  $30,000,  which  they  sup- 
poJSttd  was,  in  good  faith,  all  that  he  had,  and  that  he  did  not  turn 
over  to  them  any  part  of  that  which  had  been  delivered  to  Solo- 
mon. 
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The  bill  is  brought  by  the  judgment  creditors  of  the  Monroe 
Rail  Road  &  Banking  Company,  against  the  administrators  of 
Solomon  and  Lewis  Griffin,  stating  the  foregoing  facts;  and  in 
addition,  charging,  that  that  Company  is  insolvent ;  that  theirs  are 
the  oldest  judgment  liens  against  it;  that  executions  have  issued 
and  returns  made  on  them  q£ nulla  bona;  that  tjie  officers  and 
managers  of  the  Company  ai*e  disunited  and  scat tci*ed,  and  no 
longer  attempt  to  do  business — take  no  interest  in  the  affairs  of 
the  institution,  and  are  wholly  indifferent  to  the  interests  and 
claims  of  its  creditors.  It  asks  for  discovery,  and  prays  that  tlie 
administrators  of  Solomon  account  for  the  property  delivered  to 
him  by  Gnlfin,  with  its  profits,  and  that  it  be  applied  to  the  pay- 
ment of  the  debts  against  the  Company,  according  to  their  dignity. 

Upon  demurrer.  Judge  Floyd  dismissed  the  bill,  on  the  ground, 
"that  the  complainants,  by  their  bill,  do  not  show  such  privity  and  in- 
terest in  the  subject  of  the  suit,  as  to  entitle  them  to  the  relief 
sought'* 

The  view  which  I  take  of  this  bill  is,  that  it  is  a  bill  filed  by 
judgment  creditors  of  an  insolvent  institution,  having  exhausted 
all  legal  remedies  against  their  debtor,  to  subject  property  in  the 
hands  of  a  third  person,  to  the  payment  of  their  debts,  which  be- 
longs, to  their  debtor,  and  which  cannot  be  reached  by  legal  pro- 
cess. If  these  negroes,  mules  and  wagons  are  the  property  of 
the  Monroe  Rail  Road  &  Banking  Company,  and  if  that  Compa- 
ny is  insolvent,  and  the  propeity  cannot  be  reached  and  applied 
by  levy  and  sale,  it  will  not  be  questioned  but  that  Equity  will  af- 
ford relief.  The  statement  in  the  bill,  of  the  insolvency  of  the 
Company,  and  the  return  o£ nulla  btmat  demonstrates  their  insol- 
vency. That  is  therefore  left  out  of  any  farther  inquiry.  My  un- 
dertaking is  first  to  show,  that  according  to  the  facts  of  the  bin* 
as  I  have  detailed  them,  the  property  delivered  to  Solomon  is 
tha  }>roperty  of  the  Monroe  Rail  Road  and  Banking  Company. 

My  first  proposition  is,  that  the  agreement  entered  into  be- 
tween Grifiin  and  the  Company,  is  a  contract  of  sale  f  and  that  un- 
der and  by  virtue  of  it,  having  complied  fully  with  their  obliga- 
tions, by  releasing  him  from  all  his  liabilities  to  them,  they  (trepuf 
chasers  of  all  his  property,  real  and  personal,  and  of  all  his  rights 
of  property. 

A  sale  is  a  transmutation  of  property  from  one  man  XO  another, 
in  consideration  of  some  price  or  recompense  in  valAe.     Chitty 
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an  CantracU,  314.  Shepherd's  Tovch^tone,  224.  4  J5.  ^  C  2iG. 
6  D,  Sf  R.  331.  jS.  C  Three  things  are  necessary  to  a  sale:  a 
subject  to  be  sold,  a  price  or  recompense,  and  the  mutual  consent 
of  the  parties.  Story  on  Contracts,  §480.  'All  of  these  things  con- 
cur in  this  contract  between  Grifiin  and  the  Monroe  Rail  Road  & 
Banking  Company.  The  parties  agreed  in  writing,  the  subject- 
matter  of  the  contract  was  property,  personal  and  real,  and  rights 
of  property,  and  the  price  or  recompense  was,  the  relinquishment 
of  the  vendor's  indebtedness  to  the  vendee.  It  was  a  sale  by  a 
debtor  to  his  creditor  in  payment  of  his  debt.  It  was  not  an  agree- 
ment to  sell  and  convey,  but  a  sale,  by  the  terms  of  the  conti*act, 
to  take  efiect  immediately.  Upon  the  assent  of  the  Company  to 
the  proposition,  the  rights  of  the  parties  under  it  vested.  Grif- 
fin's offer  is,  <'  for  a  discharge,  I  will  deliver  and  turn  over  all  my 
property,  real  and  personal" — ihe  offer  is  accepted,  and  there- 
upon the  rights  of  both  parties  ai'e  fixed,  to- wit:  the  right  of  Grif- 
fin, upon  delivery,  to  the  discharge,  and  the  title  to  the  property 
in  the  Company.  In  this  case,  it  is  clear,  that  the  title  to  the 
whole  of  Griffin's  property,. passed  by  the  contract  to  the  Com- 
pany ;  at  Law  and  in  Equity  it  belonged  to  them ;  they  assumed 
the  risk  of  it,  and  could  have  maintained  an  action  for  it.  They 
not  only  acquired  the  right  of  property,  but  having  paid  the  price, 
they  were  also  entitled  to  the  possession.  The  rule,  as  to  the 
property  vesting  under  contracts  of  sale,  is  this :  if,  by  the  con- 
tract, nothing  is  to  be  done  by  the  vendor,  the  title  passes  to  the 
vendee.  He  is,  by  the  contract,  vested  with  the  right  of  prop- 
erty.  If  the  contract  is  such,  that  something  precedent  to  deliv- 
ery is  to  be  done  by  the  vendor;  for  example,  where  a  contract  is 
for  goods  to  be  separated  from  the  general  mass,  as  so  many  bush- 
els of  grain  to  be  delivered  from  a  larger  quantity,  in  the  grana- 
ry of  the  vendor,  it  is  not  a  sale,  but  an  agreement  which  will 
ground  a  personal  action  of  assumpsit.  **  When  the  terms  of  the 
sale  are  agreed  on,  (says  Ch.  Kent,)  and  the  bargain  is  struck,  and 
every  thing  which  the  seller  has  to  do  with  the  goods  is  complete, 
the  contract  of  sale  becomes  absolute,  as  between  the  parties, 
without  actual  payment  or  delivery,  and  the  property  and  risk  of 
accident  to  the  goods,  vest  in  the  buyer."  2  Kent's  Com.  491. 
Inst,  3,  24,  3.  Hinde  vs.  Whitchouse,  7  East,  571.  ^  B.  Sf  C. 
360.  BOts  Contract  of  Sale,  12.  6  East,  614.  5  B.  i;  C.  857. 
1  Beirs  lllus.  90.  The  act  to  be  done  by  the  vendor,  is  not  t?ie  act 
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of  delivery f  but  some  material  thing,  before  delivery,  either  to  dis- 
tinguish the  goods  or  ascertain  their  price.     Chitty  on  QmtracU, 
375,  a,     15  Johns,  R,  349.     3  Mason,   112.     6    Cow.  250.    3 
Wend.  112.     1   Pick.  476.     13  lb.  175.     Pothier's  Con.  Sale, 
§§309,311.     2  Shepley,  4O0.     Here  the  terms  of  the  sale  are 
agreed  on,  the  bargain  is  struck,  and  there  is  nothing fftr  Gnffin 
to  do.     For  a  discharge,  he  is  to  deliver  to  tlie  Company  all  his 
property,  personal  and  real ;  it  is  impossible  to  make  this  plaiiior 
by  illustration,  argument  or  authority.     It  is  plain,  that  when  this 
bargain  was  struck,  the  vendee  was  vested  with  the  right  to  all  the 
vendor's  property.     The  property  is  ascertained ;  it  is  not  to  be 
collected,  separated  or  prepared  for  delivery.     It  is  the  property; 
all  which  the  vendor  owns.     He  makes  an  unconditional  sale  of 
the  whole  of  his  estate,  to  the  Monroe  Rail  Road  &   Banking 
Company,  and  he  invests  them  with  the  title  to  it.     See  Biggert 
vs.  Pace,  5  Ga.  iJ.  171.     But  they  not  only  acquired  the  right  to, 
the  property,  but  also  the  right  to   its  immediate  possessiozL 
When  nothing  is  said  in  the  contract  of  sale,  about  the  time  of  the 
delivery,  or  the  time  of  the  payment,  the  payment  or  tender  of 
the  price,  is  a  condition  precedent  to  the  right  of  possession;  for 
although  the  vendee  in  such  a  case  acquirer  the  right -of  property, 
theright,of2)ossession  does  not  follow  from  that.     2  KenVs  Com. 
492.     Langfoot  vs.  Tyler,  Salk.  113.     Hob.  41.    1  H.  Black.  363. 
Blaxam  vs.  Sanders,  A  B.  Sf  C.  931.     In  this  case,  nothing  is  said 
about  the  time  of  payment  or  delivery.     The  obligation  to  do  both 
is  contemporaneous.     When  the  payment  is  made,  the  right  to 
possession  in  the  vendee,  and  the  obligation  to  deliver  into  pos- 
session, on  the  vendor,  are  both  perfect.     Now  the  record  dia- 
closes,  that  in  this  case,  fJie  payment  was  made  ;  for  the  biU  char- 
ges, that  in  pursuance  of  the  agreement,  the  Company  executed 
to  Griilin,  ,ajull  discharge.    'From  all  of  which,  it  is  clear  that 
this  was  a  contract  of  sale,  by  which  the  Monroe  Rail  Road  k 
Banking  Company  became  the  owners  of  all  the  property  of  Lew- 
is Griffin,  vested,  both  with  the  right  of  property  and  the  right  to 
possession, ., 

Having,  I  hope,  demonstrated  that,  by  the  contract,  {he  Mop* 
roe  Rail  Road  &  Banking  Company  became  the  owners  of  all 
the  property  which  the  vendor,  Griffin,  owned,  at  the  tira^,  I  now 
assume,  that  he  was,  at  that  time,  for  the  purposes  of  that  con- 
tract, the  owner  of  the  property  delivered  to  SQk>mon;  and 
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therefore,  the  title  and  entire  ownership  of  that,  property,  upon 
the  principles  already  stated,  passed  to  that  Company. 

[2.]  It  is  argued  that  he  was  not,  at  that  time,  the  owner  of  the 
property  delivered  to  Solomon,  because  he  had  conveyed  his  title 
to  him ;  that  however  a  voluntary  conveyance  to  defraud  credi- 
tors br  purchasers  may  be  void,  as  against  creditors  and  purcha- 
sers, yet,  it  is  good  against  the  grantor,  and  vests  the  legal  title 
in  the  grantee  ;  and  therefore,  this  property  was  not  sold  to  the 
Company.  If  this  view  is  untenable,  there  is  no  reason  why  this 
property  should  not  belong  to  the  Company.  The  bill  charges 
that  it  was  delivered  to  Solomon  to  defraud  the  Company,  and  to 
make  a  trust  for  Griffin  and  his  family ;  it  does  not  state  it  was 
conveyed, .  This  seems  to  make  the  transaction  a  naked  bailment ; 
a  mere  fraudulent  dispossessiou^of  himself.  In  that  view  of  it,  the 
title  did  not  pass  to  Solomon ;  he  was,  being  privy  to  the  fraud,  a 
wrong-doer,  and  his  possession  was  tlie  possession  of  Griffin.  If 
BO,  the  property  was  still  Griffin's,  and  passed  by  the  sale  ofall 
hU  property t  persomd  and  real,  A  sale  of  personal  property  is 
good,  although  the  property  be  in  the  possession  of  a  third  person, 
aiid  even  although  that  person  hold  the  possession  tortiously.  ,ln 
the  case  of  the  Brig  Sarah  Ann,  Mr,  Story  lays  down  this  doc- 
trine thus  :  "  I  know  of  no  principle  of  law,  that  establishes  that 
a  sale  of  personal  goods  is  invalid,  becaase  they  are  not  in  the 
possession  of  the  rightful  owner,  but  are  withheld  by  a  wrong  do- 
er. The  sale  is  not,  under  such  circumstances,  the  sale  of  a 
right  of  action;  but  it  is  the  sale  of  the  thing  itself,  and  good  to 
pass  the  title  against  every  person  not  holding  the  same,  under  a 
honajide  title,  for  a  valuable  consideration,  without  notice,  and  a 
yor/Miri  against  a  wrong-*doer.  2  Sumner,  210,  211.  The  title, 
therefore,  of  the  Company,  is  good  against  Solomon  in  this  case. 
They  derive  it  from  Griffin.  The  bill  charges,  that  he  acquired 
the  possession  by  collusion  with  Griffin,  and  wrongfully  holds  it. 
It  is  a  stronger  case  than  it  would  be,  if  he  acquired  the  posses- 
sion wrongfully,  as  against  Griffin.  If  the  bailment  was  fraudulent, 
to  defeat  these  very  creditors,  and  Solomon  was  a  participant  in 
the  fraud,  what  is  to  prevent  a  Court  of  Equity  from  considering 
the  whole  transaction  as  a  more  nullity  1  Her  especial  province 
is,  to  deiFolop  and  annul  all  such  fraudulent  and  grossly  iniquitous 
transactions, 

But  I  aita  willing  that,  under  the  statements  made,  this  delivery 
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shall  be  viewed  in  the  light  of  a  conveyance — a  voluntary  convey- 
ance, by  parol,  to  Solomon,  for  the  use  of  Griffin  and  his  family; 
and  perhaps  this  is  the  true  view  of  the  matter.  I  concede,  too, 
the  proposition,  that  such  a  conveyance,  although  void,  as  to  cred- 
itors and  purchasers,  under  Statutes  XIIL  and  XXVll.  Eliz- 
abeth ;  and  void,  as  against  creditors  under  our  owii  Act  of  1818 ; 
fSee  Prince,  164.  2  Kent's  Com.  439,  440.  4  lb.  462  to  465.; 
yet  it  is  good  against  the  grantor,  upon  the  principal,  '*tii  pari 
delicto  potior  est  conditio  possidentis."  He  cannot  revoke  it,  and 
if  not  executed,  the  grantee  cannot  enforce'  it;  if  executed,  the 
condition  of  things  renfains.  See  Adams  vs.  Barrett,  5  Ga.  R. 
404.     Flemming  vs.  Townscnd,  6  Ga.  R.  103. 

The  Company  were  purchasers  for  value,  bonajide,  and  with- 
out notice.  The  conveyance  to^olomon  was  expressly  made  ts 
defraud  them,  as  purchasers ;  the  allegations  in  the  bill  wanimt 
this  conclusion.  It  was  made,  moreover,  expressly  to  defraad 
them,  as  creditors.  Under  the  English  Statutes,  without^  ques- 
tion, it  was  void  as  to  them.  It  is  not  necessary  to  refer  again  to 
the  well  settled  doctrines  under  the  Statutes  of  J^lizcUfeth.  How 
is  this  case  afiected  by  our  own  Statute  of  1818  ?  Let  it  stand 
or  fall  by  that.  This  Court,  in  numerous  decisions,  have  con- 
strued this  Act,  to  which  it  is  wholly  unnecessary  to  refer,  for 
the  reason,  that  it  is  not  questioned  but  that  the  conveyance  from 
Griffin  to  Solomon  is  absolutely  void  under  it.  It  is  a  convey- 
ance reserving  a  trust  for  the  benefit  of  the  grantor  and  hia  fami- 
ly, and  avowed  to  be,  to  defraud  credttors  generally,  and  the  Mon- 
roe Rail  Road  &  Banking  Company,  who  were  then  creditors  in 
particular.  The  question  is  this:  The  conveyance  being  void, 
by  the  express  terms  of  the  Statute,  how  does  it  affect  the  pur- 
chase subsequently  made  by  the  Company?  Does  it  so  affect  it 
as  to  prevent  the  title  from  passing  to  them,  of  the  property  ? 

The  language  of  the  Statute  is  very  plain,  so  far  as  this  caae 
is  concerned.  It  declares  that  any  assignment  or  transf<^r  of  real 
or  personal  property,  stock  in  trade,  debts,  dues  or  demandSf 
made  by  any  person  or  persons  unable  to  pay  their  debts,  in  trost 
to  any  person  or  persons^  in  satisfaction  or  payment  of  any  dcj^ 
'or  demand,  or  in  part  thereof,  for  the  use  or  benefit  of  theivHSrad* 
itors,  or  for  the  use  and  benefit  of  any  other  person  or  p^^on$$  bj 
which  any  creditor  shall  be  excluded  from  an  equal  sjl^re  or  por- 
>n  of  the  estate  so  assigned  or  transferred,  sJiaU  b^kil 
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and  considered  in  law  and  equity  as  fraudulent  against  Creditors. 
Here,  with  reckless  boldness,  the  debtor  pretends  to  no  provision 
for  creditors  in  any  form,  but  conveys  his  property  to  a  third  per- 
son, to  be  heldy^r  his  oum  use.  By  tlus  Act,  it  is  null  and  void — 
not  voidable,  but  void.  Now,  conceding  that  as  between  him  and 
the  grantee,  he  has  parted  witli  the  title ;  yet,  as  between  him 
and  bis  creditors,  he  has  parted  with  no  title.  As  to  them,  from 
the  beginning,  continuously  forever,  the  conveyance  is  a  nullity. 
It  is  as  though  it  had  never  been.  It  is  nothing  by  the  fiat  of  the 
law  ;  and  all  Courts  wherein  ic  comes  in  collision  with  the  rights 
of  creditors,  are  bound  by  the  law,  to  consider  it  a  nullity.  Of 
course  I  mean,  when  before  the  Court,  the  fraudulent  character  of 
the  deed  is  proven.  Here  it  is  proven  in  its  most  revolting 
fbrm*  If  a  mere  nullity — if  the  Courts  are  bound  so  to  consider 
it-^wbat  is.  its  effect  in  this  case,  when  in  a  Court  of  Chancery,  it 
comes  in  conflict  with  the  title  of  a  bona  fide  purchaser  for  value, 
and  that  purchaser  a  creditor,  whose  purchase  was  made  in  sat- 
isfaction of  its  claims  t  There  can  be,  it  seems  to  me,  but  one 
opinion  about  it,  and  that  is,  that  their  title  stands  unaffected  by 
the  conveyance  to  Solonum,  and  that  the  property  conveyed  to 
him  belongs  to.  them,  and  is  liable  to  pay  their  debts. 

[3.]  But  it  may  be  said  that  the  contract  of  sale  was  consumma- 
ted by  the  Company  receiving  from  Griffin  a  certain  amount  of 
property — ^that  that  receipt  closed  the  whole  transaction,  and  they 
are  estopped  from  demanding  any  thing  farther.  From  aught 
that  appears,  receipts  and  acquittances  may  have  passed  to  this  ef- 
fect. If  so,'  they  possibly  might  be  conclusive  at  Law  upon  the 
parties;  but  not  in  Equity.  Equity,  upon  the  ground  of  fraud, 
will  open  thd  whole  settlement,  and  decree  according  to  the  jus- 
tice of  the  case.  It  will  give  effect  to  the  sale,  in  behalf  of  the 
Company f  were  it  now  in  esse,  and  being  practically  dissolved  and 
insolvent,  it  will  do  the  same  thing  in  behalf  *  of  these  complain- 
ants, the  judgment  creditors  of  the  Company. 

Quae  cum  iia  sint.  Since  these  things  are  so,  why  not,  it  is 
said,  proceed  at  Law,  by  a  levy  upon  the  property  ]  For  several 
tteaaons.  First,  because  the  complainants  charge  in  their  bill, 
that  fhey  do  not  know  the  names  of  the  negroes,  and  the  descrip- 
tion of  dther  property  delivered  to  Solomon.  They  are  unable  to 
identify  it,  and  ask  discovery  as- to  these  things.  Secondly,  if  they 
are  entitled  to  the  property,  they  are  entitled  to  the  rents,  issues 
VOL.  VII."'  33    ■ 
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and  profits,  which  they  cannot  get  at  Law.  They  hare  the  right  to 
go  into  Chancery  to  compel  an  account,  and  they  accoidinglj  ask 
an  account.  Thirdly ^  if  there  was  a  conyeyance  to  Solomon,  that 
ought  to  be  cancelled,  which  a  Court  of  Law  cannot  do..  The 
property  ought  to  be  brought  to  sale  for  the  benefit  of  both  Grif- 
Jin  and  the  Company ,  and  also  of  these  creditors,  fairly,  unencani- 
bered  even  with  a  legal  cloud  or  shadow.  And  fowMy^  the 
power  of  a  Court  of  Law  to  open  the  settlement  under  the  con- 
tract between  Griffin  and  the  Company,  if  conceded,  does  not  a^ 
ford  to  these  complainants  a  complete  remedy.  The  case  is  clear- 
ly one  for  the  ampler  powers  of  Chancery. 

Besides  this,  the  whole  bill  makes  a  case  oi  fraud  against  the 
rights  of  the  M.  R.  R.  &  B.  Co.  and  through  tbem,  against  the 
rights  of  their  creditors.  The  fraud  ^ves  jurisdiction  to  a  Covit 
of  Equity.  Whether,  in  some  form,  the  Company  ought  not  to 
have  been  a  party  to  this  bi]l>  and  whether  Grifiin  ought  not  to  be 
served,  so  as  if  out  of  the  jurisdiction,  to  come  in  and  plead,  were 
questions  argued  before  us,  but  not  passed  upon  by  the  Court  be- 
low.    We,  therefore,  express  no  opinion  upon  thera# 

Let  the  judgment  be  reversed. 


No.  48. — Rowland  Stubbs,  and  o.thers,  plaintiffs  in  error,  i».  Tax 
Gentkal  Bank  of  Georgia,  defendant.* 

[1.]  The  record  in  the  caase  shoald  contain  in  itself,  withoat  references  oJim- 
det  oil  the  papers,  exhibits,  depositions,  and  other  proceedings,  which  were 
given  in  evidence  in  the  Court  below,  and  which  arenecessary  to  the  hear- 
ing in  this  Goart ;  and  wanting  these,  the  writ  of  error  will  be  dismined, 
and  the  judgment  below  affirmed. 

[2.]  The  decision  of  the  Court,  overruling  objections  to  evidence,  cannot  be 
assigned  for  error,  unless  it  appears  that  the  evidence  was  in  fact  given  to  ^ 
Jury.  ^ 

[3.  ]  If  the  admission  of  improper  evidence  is  assigned  for  error,  the  siffiiUr^^ 
of  it  must  be  set  out;  if  it  was  not  material,  die  rejection  of  it  is  nit  gxovad 
of  reversals 

[1]  The  party  who  challengea  the  legality  of  the  opinion  of  a]]4bf«rior  trib«- 
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naif  miut  prove  the  error  by  tbe  record.    The  Court  below  u  presumed  to 
have  decided  oorrectly,  until  the  contrary  is  shown. 

[5.]  The  rule  of  Court  requires  that  a  brief  of  the  oral,  and  a  copy  of  the  writ- 
ten evidence,  shall  be  **  embodied  in^  the  bill  of  exceptions.  It  is  not  regular, 
therefore,  to  annex  it  to  the  l>ill  of  exceptions,  and  refer  to  it  as  an  exhibit ; 
particularly,  unless  the  identical  documentor  paper  receive  the  authoritative 
stamp  of  the  presiding  Jud^. 

(6.]  The  Act  organixiag  the  Supreme  Court,  requires  that  the  bill  of  excep- 
tions should  be  true  and  consistent  with  what  transpired  in  the  cause.  To 
comply  with  the  StaXute,  it  should  contain  the  whoU  truth,  or  at  least  so  much 
thereof  as  is  necessary  to  a  proper  hearing  of  the  cause  in  error.  And  if  it 
is  defective  is  this  respect,  the  presiding  Judge  will  be  justified  in  refusing 
to  certify  and  sign  it. 

Motion  to  dismids  the  writ  of  error. 

The  bill  of  exceptions  in  this  cause  simply  stated  that  the  de- 
fendants excepted  to  the  several  decisions  of  the  Court,  as  fol- 
lows: 

1st.  Because  the  Court  erred  in  deciding  that  commissions  to 
take  interrogatories  might  issue  in  blank  in  regard  to  the  names 
of  tbe  commissioners. 

2d.  Because  the  Court  erred  in  refusing  to  allow  the  defend- 
cints  to  prove  the  improper  and  corrupt  conduct  of  one  of  the 
commissioners  who  acted  in  taking  intenx>gatories  for  plaintiff, 
not  olTered  in  evidence,  in  order  to  discredit  and  reject  other  in- 
terrogatories read  to  the  Jury,  taken  by  the  same  commissioner. 

3d.  Because  the  Court  erred  in  refusing  to  allow  defendants 
to  show  the  interference  of  Philip  P.  Bethea,  the  payee  of  the 
note  sued  on,  with  certain  witnesses  whose  testimony  was  not 
offered  to  he 'read  on  the  trials  for  the  purpose  of  affecting  the 
plaintilTs  rights,  from  and  after  the  time  T.  J.  Warthen  testified 
that  he  became  possessed  of  said  note. 

The  4th  and  -Sth  exceptions  were  for  the.  refusal  of  the  Judge 
to  admit  evidence  of  the  sayings  of  Philip  P.  Bethea,  after  the 
Dote  went  out  of  his  possession,  and  without  stating  wliat  those 
sayings  were. 

6tb.  Because  the  Court  erred  in  deciding  that  the  Central 
Bank  Lad  the  right  to  release  T.  J.  Warthen,  the  indorser  on  the 
note  of  P.  P.  Bethea,  and  that  this  release  did  not  affect  the  com- 
petency or  credibility  of  Warthen,  as  a  witness. 
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On  the  28th  March,  1849,  this  bill  of  exceptions  was  "  allowed" 
by  Judge  HiUt  as  "part  of  the  proceedings"  in  the  case. 

There  was  no  statement  in  the  bill  of  exceptions,  of  the  nature 
of  the  action,  the  cause  of  action,  the  defence  or  the  issues;  nor 
any  brief  or  statement,  of  the  evidence  in  the  cause,  ok*  any  part 
of  it. 

Notice  of  the  sigrning  of  this  bill  of  exceptions  was  given  on 
the  2d  April,  1849,  and  the  papers  filed  in  office  on.the  6tfa  April, 
1849.  On  the  Llth  April,  1849,  a  brief  of  the  testimony  was  ex- 
amined and  allowed  by  Judge  Hill,  and  on  the  same  day  filed  in 
the  Clerk's  office. 

The  defendant  in  error  now  moved  to  dismiss  the  writ  of  error, 
because — 

Ist.  The  bill  of  exceptions  does  not  embrace  the  material 
facts  upon  which  thejudgment  of  the  Court  below  was  rendered, 
and  is  too  vague  and  uncertain  to  enable  this  Court  to  review 
the  decisions  of  the  Court  below. 

2d.  Because  the  (Certificate  of  the  presiding  Judge  to  the  bill 
of  exceptions  is  insufficient. 

EzzARD,  for  the  motion. 

TiDWELL,  contra. 

Bif  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  A  preliminary  motion  is  submitted  in  this  case,  which  if 
well  founded,  must  dispose  of  the  writ  of  error.  It  is,  thai  the 
bill  of  exceptions  does  not  embrace  the  material  facta  upon  which 
thejudgment  of  the  Court  below  was  rendered,  and  that  it  b  too 
vague  and  uncertain  to  enable  this  Court  to  review  the  decision 
of  the  Court  below,  and  determine  upon  it  understandingly.  I' 
contains  no  statement  of  the  nature  of  the  action,  the  defence  set 
up,  nor  any  brief  of  the  oral,  or  copy  of  the  written  evidence 
adduced  on  the  trial,  or  any  portion  thereof. 

The  Court  below  is  presumed  to  decide  correctly  until  the  re- 
verse is- shown;  and  to  make  it  error  to  admit  or  exclui}^ testi- 
mony, the  bill  of  exceptions  must  show  its  relevancy  an^  materi- 
ality, and  the  injury  done  to  the  party  complaining  hf  the  deci- 
sion thereon.     Tested  by  these  rules,  we -find  this  vtfcord  fttally 

f 
f 


DECATUR,  AUGUST  TERM,  1849.  261 

Stobba  9«.  Central  Dank. 

defective.  Take,  for  example,  the  first  error  complained  of,  i.  e. 
that  the  Court  held,  that  commissions  to  take  interrogatories 
might*  issue  in  hlank,  in  regard  to  the  names  of  the  commissioners. 
Concedingt  for  the  sake  of  the  objection,  that  the  opinion  was 
vrrqng,  still  it  does  not  appear  that  any  such  interrogatories  were 
read  on  the  trial. 

[2.]  And  the  decision  of  the  Court,  overruling  objections  to 
evidence,  cannot  be  assigned  for  error,  unless  it  appear  that  the 
evidence  was,  in  fh^t,  given  to  the  Jury.  Thomas  vs.  Tanner,  6 
Monr,  52. 

Again>  it  is  alleged  that  the  Court  erred  in  refusing  to  allow  the 
defendants  to  prove  the  improper  and  corrupt  conduct  of  one  of 
the  commissioners  who  acted  in  taking  interrogatories  for  the 
plaintiff,  not  offered  in  evidence,  in  order  to  discredit  and  reject 
other  interrogatories  read  to  the  Jury,  and  taken  by  the  same 
commissioner. 

The  difficulty  here  is,  that  the  record  does  not  disclose  what  the 
evidence  was,  which  is  charged  to  have  been  thus  illegally  admit- 
ted. And  where  a  witness  is  asked  an  improper  question,  and 
the  objection  to  it  being  overruled,  it  is  answered,  and  the  record 
does  not  show  what  the  answer  is,  and  that  it  is  prejudicial  to  the 
objector,  the  judgment  will  not  be  reversed.  King  vs,  Mimms, 
7  Dana,  26. 

'  [3.]  If  the  admission  of  improper  evidence  is  assigned  for  eiTor, 
the  substance  of  it  must  be  set  out,  for  if  it  was  not  material,  the 
rejection  is  not  ground  of  reversal.  Farriday  vs,  Selser,  4  Haw, 
Miss.  506.  Shortz  vs.  Unangst,  3  Serg.  if  Walts,  45.  The  ad- 
mission of  illegal  testimony  to  a  point  upon  which  no  evidence  is 
necessary,  is«not  error.  Foster  vs.  Nowlin,  4  Missouri  R.  18.  The 
overruling  of  an  objection  to  a  leading  question,  put  by  the  plain- 
tiff to  one  of  his  witnesses,  cannot  be  assigned  for  error,  unless 
the  record  show  that  the  defendant  was  injured  by  the  answer  of 
the  witness.     CMertson  vs.  Stanley,  6  Blackf.  67. 

These  authorities,  as  well  as  the  reason  of  the  thing,  show,  con- 
clusively, the  necessity  of  stating,  in  the  bill  of  exceptions,  the 
substance  of  the  testimony  which  is  alleged  to  have  been  impro- 
periy> allowed,  in  order  that  the  appellate  Court  may  decide  intel- 
ligibly in  the  matter  or  thing  complained  of. 

[4.]  There  are  other  grounds  in  the  bill  of  exceptions,  to  all  of 
which  one  general  observation  is  applicable,  to  wit:  that  the 
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points  intended  to  be  raised  for  revision,  are  not  set  oat  with  suffi- 
cient iiilness  and  certainty  to  enable  this  Court  to  decide,  without 
danger  of  mistake,  the  exceptions  reserved.  All  of  tbem  but  the 
6tb  and  last,  relate  to  the  acts  and  sayings  of  P.  P.  Bethea,  one 
of  the  former  owners  of  the  note. in  controversy ;  but  what  those 
sayings  were,  or  where  made,  is  not  stated^  The  inference  firom 
the  record  is,  that  they  were  after  the  paper  went  out  of  his  pos^ 
session ;  and  if  so,  of  course  they  were  properly  excluded,  and, 
primajacie,  the  judgment  of  the  Court  belo^v  is  right.  At  any 
rate,  there  is  not  enough  before  us  to  justify  us  in  saying  that  it 
was  wrong;  and  we  are  not  at  liberty  to  conjecture  that  there 
may  have  been  contradictory  proof  as  to  whether  or  not  Bethes 
was  in  possession  of  the  note  at  the  time  when  these  acts  and  dec- 
larations took  place.  We  can  indulge  in  no  presumption  against 
the  regularity  of  the  proceedings  below.  The  party  who  chal- 
lenges the  legality  of  the  proceedings  of  inferior  tribunals,  mutf 
prove  the  error  by  the  record. 

As  to  the  6th  exception,  that  the  Court  erred  in  maintaining 
that  the  Central  Bank  of  Georgia  had  the  right  to  release  Thom- 
as J.  Warth^n,  who  was  second  indorser  of  P.  P.  Bethea,  on  the 
ndte  discounted ^in  said  bank,  from  all  liability  on  said  paper,  and 
that  said  discharge  did  not  affect  the  competency  or  credibility  of 
the  testimony  of  the  witness,  the  same  remarks  apply  which  were 
made  to  the  second  exception.  It  does  not  appear  what  the  testi- 
mony of  this  witness  was — whether  it  was  material  or  other- 
wise—whether  it  was  prejudicial  to  the  defendant  or  not.  • 

We  have  assumed,  throughout  this  opinion,  that  the  testimony 
appended  to  <the  record  constituted  no  part  of  the  bill  of  excep- 
tions, and  consequently  is  not  before  us.  The  bill  of  exceptions 
was  certified  and  signed  on  the  28th  of  March,  1849.  Notice  was 
given  thereof,  as  required  by  the  Act,  on  the  2d  of  April  ensu- 
ing; and  on  the  11th  of  April,  the  papers  were  filed  in  the  Clerk's 
ofiice;  and  on  the  same  day,  a  brief  of  the  testimony  was  exam- 
ined and  allowed  by  the  Judge,  and  also  filed  in  office.  The  op- 
posite party  had  no  notice  of  the  testimony,  which  was  annexed 
nine  days  after  notice  was  served  of  the  signing  of  the  bill  of  exz 
ceptions.    Of  course  it  must  be  rejected.  ^  ■' 

[5,]  And  I  would  take  occasion  to  remark,  that  a  pijlctice  is 
growing  up,  of  attaching  the  testimony  to  the  bill  of  qotceptions, 
with  reference  thereto  as  exhibits ;  whereas,  the  ^e  requiree 
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that  it  shall  be  "  embodied  in"  the  bill  of  exceptions.  And  seeing 
the  liability  to  abuse,  which  a  departure  may  occasion,  this  regu*- 
lation  will  be  strictly  enforced.  Certainly  every  part  and  parcel 
of  the  bill  of  exceptions  should  receive  the  imprimatur  or  author- 
itative stamp  of  the  presiding  Judge. 

[6.]  Again,  it  is  rather  irregular  to  certify,  as  in  this  case,  that 
the  bill  of  exceptions  tendered,  is  examined  and  allowed  as  "  a 
part  of  the  proceedings."  The  bill  of  exceptions  should  not  only 
contain  the  truth  as  far  as  they  go,  but  they  should  state  the  whole 
truth,  which  is  necessary  to  a  full  and  proper  understanding  of  tly 
cause;  and  without  this,  the  presiding  Judge  would  be  justified 
in  refusing  to  certify  and  sign  them,  as  true  and  consistent  with 
what  has  transpired  in  the  cause  before  him.  We  are  compelled 
to  hear  and  determine  causes  upon  matters  contained  in  the  re- 
cord, and  not  otherwise;  and  the  responsibility  is  devolved, 
therefore,  by  the  law,  upon  the  presiding  Judge,  to  see  to  it  that 
the  record  is  complete.  For  whenever  it  appears  from  the  bill  of 
exceptions,  that  deeds,  records,  papers  or  other  testimony,  writ- 
ten or  oral,  material  to  a  sufficient  understanding  of  the  case,  were 
given  in  evidence  in  the  Court  below,  and  these  documents,  or 
ihis  verbal  proof,  are  not  incorporated  into  and  made  a  part  of 
the  bill  of  exceptions,  and  duly  certified  and  signed  as  such, 
within  the  time  prescribed  by  the  Statute,  this  Court  will  affirm 
the  judgment.     Barton  vs,  'Wells,  5  Whart.  225. 

If  parties,  then,  have  an  mterest  to  correct  any  errors  m  the 
judgments  of  the  Circuit  Courts,  they  can  place  themselves  in  a 
condition  to  have  them  examined,  by  pursuing  the  course  we 
have  indicated ;  but  there  being  nothing  in  this  transcript  to  war- 
rant the  writ  of  error,  as  it  now  is,  and  as  it  cannot  be  amended 
or  supplied,  the  writ  of  error  must  be  dismissed. 
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No.  49. — Leonard  Fretwell,  plaintiif  in  error,  vs.  Doe  ex  dem, 

David  Morrow,  defendant. 

[1.]  Where  a  Sheriff  sells  land  under  execution,  and  goes  out  of  office  before 
'executing  a  title  to  the  purchaser,  his  successor  in  office  may  execute  a  title 
to  such  purchaser,  without  an  order  of  Court. 

1^2.]  Where  a  Constable  levies  a  Justice's  Court^.  /a.  upon  land,  anddeliven 
the  same  over  to  the  Sheriffi  for  tlie  purpose  of  sale,  as  provided  in  the  Act 
of  1811,  such  Sheriff  islatrfully  seized  of  the  land,  to  sell  the  same  and  to 

^convey  title  to, the  purchaser  thereof. 

[3.]  When  reasonable  diligence  has  been  used  in  searching,  for  a  paper  in 
.  those  places  where,  by  law,  it  may  be  presumed  to  have  been  deposited,  if 
in  existence,  and  by  making  inquiries  of  those  persons  who  may  be  legally 
presumed  to  have  the  custody  of  it,  without  success,  its  lote  or  deatmctioB 
will  be  presumed,  especially  with  regard  to  papers  appertaining  to  a  Ooort, 
or  conuecte4  with  the  ofjScial  duties  of  publip  officers. 

Ejectment,  in  Newton  Superior  Court,  Tried  before  Judge 
Floyd,  March  Term,  1849.. 

Upon  the  trial  of  this,  cause,  the  defendant  in  error  offered  in 
evidence  a  deed  to  the  premises  in  dispute,  made  by  on^  John' 
Smith,  as  Sheriff  of  Newton  County.  This  deed  recited,  that 
"  Whereasi  in  obedience  to  a  writ  oi fieri  fadai^  issued  out  of  the 
Justices'  Court  of  the  County  of  Newton,  at  the  suit  of  Isnac 
Benham  against  Jesse  Morrow,  Alfred  Livingston,  former  Sheriff 
of  th^  County  aforesaid,  did  lately  seize  the  lot  or  parcel  of 
land,"  &c. 

This  deed  was  objected  to-^ 

1st.  Because  there  was  no  order  of  Court  directing  Sjoodth,  the 
successor  of  Livingston,  to  execute  a  deed  to  land  solj  by  Lit- 
ingston. 

2d.  Because  the  deed  was  invalid,  because  it  recited  that  the 
former  Sheriff  ^eezecZ.and  sold  the  land  under  a  Justice's  Coiut 

3d.  Because  there  was  no  fi,  .fa.  accompanying  the  deed  br 
virtue  of  which  the  land  was  sold.  ^ 

The  Grourt  overruled  the  two  first  objections,  and  requfied  die 
defendant  in  error  to  produce  the^.  fa,  or  account  fbr/fts  lott. 

The  defendant  in  error  then  exhibited  to  the  Coustt  the  docket 
of  the  Magistrate  of  the  district  in  which  Morrow  uved  previous 
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to  the  date  of  the  deed,  which  doeket  contained  three  cases  against 
Morrow,  in  favor  of  Benham,  in  which  jadgments  had  heen  en- 
tered and  ^.  Jaa.  issued ;  also,  two  fi,  foM,  neither  of  which  had 
a  levy  of  the  land  upon  it.  The  defendant  in  error  also  proved 
hy  Williamson  and  Clark,  that  they  had  made  search  in  the 
Clerk's  and  Sheriffs  offices,  aiid  could  not  find  the  other ^.  fa,  ; 
that  they  had  also  called  on  the  Magistrates  who  entered  the  judg- 
ments, and  also  the  Bailiff  who  lived  in  the  district  where  the 
land  lay,  and  the  Sheriff  in  office  at  the  tinie  of  the  sale,  without 
any  success. 

Upon  this  showing,  the  Court  admitted  the  deed  in  evidence ; 
and  these  several  decisions  are  alleged  to  he  erroneous. 

< 

Jones  &  Lamar,  for  plaintiff  in  en*or,  cited — 

Doe  ex  dem,  Vaughn  vs.  Biggers,  6  Ga,  Rep.  188.  Doe  ex  dem. 
Clements  vs.  Henderson,  4  Ga,  Rep.  148.  Hopkins  vs.  Burchf  3 
KeUy's  Rep.  222. 

*  ■ 

Clark,  for  defendant  in  error. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  first  objection  to  the  decision  of  the  Court  below  is, 
that  the  SherifTs  deed,  executed  by  John  Sn^ith,  as  Sheriff  of 
Newton  County,  who  was  the  successor  in  office  of  Alfred  Liv- 
ingston, who  sold  the  land  at  SherifTs  sale,  was  allowed  to  be 
read  in  evidence,  without  first  showing  an  order  of  the  Court, 
directing  Smith,  as  tfie  successor  in  office  of  Livingston,  to  exe- 
cute thQ  deed  to  the  purchaser  of  the  land.  'The  lot  of  land  was 
sold  by  Livingston,  under  execution,  while  in  office,  who  &iled 
to. execute  a  title  to  the  purchaser.  Smith,  the  successor  of  Liv- 
ingston, executed  a  deed  to  the  purchaser  after  coming  into  office.' 
It  is  said  Livingston's  successor  could  not  do  this  without  an  or- 
der of  Court.  The  48th  section  of  the  Judiciary  Act  of  1799, 
answers  the  objection.  By  that  section  of  the  Act  it  is  declared, 
"that^e  succeeding  Sherif[ shaU  make  titles  to  the  purchasers  Jbr 
aU  property  sold  under  execution  and  not  conveyed  by  his  predecessor. 
Prince,  43L 

The  Act  ia  mandatary  in  its  terms,  and  an  order  of  the  Coutt 
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could  not  enlarge  or  increase  the  duty  and  obligation  of  the  suc- 
ceeding Sherift',  to  make  a  title  to  land  sold  hy  his  pt-edecessor  to 
the  purchaser. 

[2.]  The  next  objectioti  to  the  SherifTs  deed  being  read  in  evi- 
dence is,  that  it  is  invalid,  inasmuch  as  it  recites  that  the  former 
Sheriff  teized  and  sold  the  land  under  a  Justice's  Couit^.^.  and 
that  a  Sheriff  has  no  authority  toseize  property  under  a  Justice's 
Court/,  fa.  By  the  18th  section  of  the  Act  of  1811,  Constable 
are  authorized  to  levy  Justice's  Court/.  Jiu,  upon  land,  and  de- 
liver over  the  same  to  the  Sheriff  of  the  County,  with  a  return  of 
the  property  levied  on,  who  shall^ proceed  to  sell  the  same,  wiih 
such  formalities  as  are  prescribed  for  th^  sale  of  real  estates. 
Prince,  506. 

When  a  Justice's  Court  execution  has  been  duly  levied  on  land, 
and  delivered  over  to  the  Sheriff,  according  to  the  provisions  of 
the  Statute,  the  Sheriff  is  lawfully  seized  of  the  same,  for  ^1  ibe 
purposes  of  making  sale  thereof.  Tlie  seizin  of  the  Sheriff 
necessarily  results  from  the  operation  of  law,  to  enable  him  to  sell 
the.  property  and  convey  the  title  to  the  purchaser. 

[3.]  The  third  objection  is,  that  the  loss  of  the  Justice's  Court 
Ji.Ja,  under  which  the  land  was  sold,  was  not  sufficiently  account- 
ed for  to.  dispense  with  its  production  on  the  trial.  Did  the  evi- 
dence on  tne  trial  establish  a  reasonahle  presumptioM  of  the  loss  of 
the  instrument  ?  We  think  that  it  did,  according  to  the  rule  es- 
tablished by  this  Court,  in  Doe  ex  dem,  Vaughn  vs,  BiggerM,  6  G(l 
Rep.  194. 

The  Magistrate's  docket  of  the  district  in  which  Morrow,  tlie 
defendant  in  execution,  lived  previous  to  the  date  of  the  deed, 
was  exhibited  to  the  Court,  which  contained  three  cases  against 
Morrow  in  favor  of  Benham,  in  which  judgments  had  been  en- 
tered and  executions  issued;  there  were  twu/./ur.  shown,  neither 
of  which  had  a  levy  of  the  land  upon  it.  It  was  also  shown  by 
Williamson  and  Clark>  that  they  had  made  search  in  the  Clerk's 
and  Sheriff's  offices,  and  could  not  find  the  other ^.^a.;  that  they 
had  also  called  on  the  Magistrates  who  entered  the  judgments, 
and  also  the  Bailiff,  who  lived  in  the  district  in  which  the  land  if 
situate,  and  the  Sheriff  in  office  at  the  time  of  th^  sale.^^ue 
land,  without  success.  Reasonable  diligence  was  6how;|t  by  the 
plaintiff  below,  to  find  the  paper,  by  examining  the  plftfies  where, 
by  legal  presumption,  it  might  be  deposited,  if  in  exifltence,  with- 
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out  being  able  to  learn  any  thing  of  it,  whicb,  in  our  judgment, 
afforded  a  retuonahie  presumption  of  its  loss  or  destruction. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  50. — Alonzo  D.  Brown,  and  others,  plaintifHi  in  error,  vt, 
Oliver  H.  Lee,  and  others,  defendants  in  error. 

[!•]  An  insolvent  debtor  cannot  prefer  one  class  of  creditorsi  under  the  Act  of 
1818,  by  a  conveyance  in  trust,  for  their  benefit.  The  decision  in  Ezekid 
vs.  Dixon,  3  Kelly ,  146,  approved. 

Motion,  &:c.  in  Newton  Superior  Court.  Decided  by  Judge 
Floyd,  March  Term,  1849. 

• 

On  the  dlst  day  6f  December,  1847,  Alonzo  D.  BroMrn  being  in 
failing  circumstances,  and  unable  to  pay  all  of  his  debts,  executed 
the  following  Deed  of  Assignment : 

Georgia,  Newton  County — 

This  Indenture,  made  and  entered  into  this  31st  Dec.  1847,  be- 
tween Alonzo  D.  Brown,  of  said  County  and  State,  of  the  one  part, 
and  William  W.  Clark,  of  the  same  place,  of  the  other  part, 
Witnetsetlt. :  That  for  and  in  consideration  of  the  sum  of  five  dol- 
lars in  hand  paid,  and  for  the  purposes  hereinafter  mentioned, 
said  Brown,  hath  sold,  conveyed,  turned  over  and  aliened  to 
William  W.  Clark,  all  of  my  stock  of  goods,  now  on  hand,  in 
Covington,  said  County  and  State,  my  books,  accounts,  notes  and 
other  evidences  of  debt ;  also,  my  right,  title  and  interest  in  the 
lot  and  store  I  now  occupy  ;  the  said  property  to  be  first  applied 
to'tbe  payment  of  those  debts  on  which  Phillips  &  Dearing,  and 
Noah  Phillips  are  indorsers  or  securities  ;  after  which,  all  other 
debts  are  of  equal  grade,  and  to  be  so  considered  in  the  payment 
thereof;  the  payments  to  be  made  by  the  said  Clark,  monthly,  on 
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each  demand  ;  the  baainess  to  be  wound  up  so  soon  as -will  be  to 
the  interest  of  said  creditom. 
To  have  and  to  hold,  &c. 

In  witness  whereof,  &c." 

Subsequent  to  this  deed,  on  January  1st,  1848,  Brown  execu* 
ted  a  mortgage  to  this  same  property,  (being  his  whole  estate,)  to 
Phillips  &  Bearing,  and  Noah  Phillips,  to  decureth'emashis  sure- 
ties. And  on  the  dd  January,  184S,  Oliver  H.  Lee  and  other 
creditors,  sued  out  attachments,  which  were  levied  on  the  same 
property. 

By  consent  of  all  parties,  the  property  was  sold  by  the  Sheriff, 
and  the  proceeds  held  up,  to  be  distributed  under  the  order  of 
Court. 

Upon  the  hearing,  the  mortgage  creditors  and  attachment  cred- 
itors sought  to  set  aside  this  deed  of  assignment,  as  void,  under 
the  Act  of  1818.  The  Court  held  the  assignment  void,  and  the 
creditors  claiming  under  the  deed,  excepted. 

Clark,  for  plaintiffs  in  error. 

I 

Dawson  &  Lamar*  lor  defendants. 

By  the  Court. — Nisbet,  J.  delivering^  the  opinion. 

[1.]  In  a  well  considered  case,  determined  at  Americus,  in  1847, 
this  Court  held,  that  *'  if  an  insolvent  debtor  assigns  his  property, 
to  one  or  more  persons,  in  trusty  for  the  b^iefitof  a  portion  ofliis 
creditors,  to  the  exclusion  of  the  rest,  such  conveyance  is  null 
and  void,  by  the  Act  of  1818."     JEzekid  V9.  Dixon,  3  Kelly,  14$. 

That  is'  this  case— «n  assignment  in  trust,  by  a  debtor,  who  is 
insolvent,  to  pay  one  class  of  creditors  first,  and  then  to  pay  bH 
others.  A  preference  is  here  given  to  some,  over  other  creditun, 
by  ^jtrust  assignment.  This«  the  assigrioif-  cannot  do.  He  may 
prefer  creditors  by  a  direct  sale  to  them,  in  extinguishment  of 
their  claims,  or  he  may  bona  fide  tell  his  property  to  a  strampfi 
and  apply  the  proceeds  to  the  debts  of  favored  creditors  ;^^m  he 
cannot  discriminate,  in  a  trust  deed,  between  creditors.. '^'^The  in- 
genious counsel  for  the  plaintiff  in  error,  has  failed  tawflistii^piish 
this  case  from  diat  oiEzekid  apd  Dixon,    This  de^  is  voU,  un* 
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der  the  Act  of  ISIS.     Whether  it  is  or  net,  is  the  only'  question 
made  in  this  record,  although  another  was  argued.* 
Let  the  judgment  be  affirmed. 

•NonB.^-8ec  po$tt  No.  52,  Lee  el  al.  vt.  Brown,  et  at, — [Rir.] 


Na  51.— Jambs  Stroud,  plaintiff  in  error,  vs.  Henry  S.  Mays 
and  Bebrsheba  Stroud,  defendants  in  error. 

[1.]  Where  there  it  a  Tariety  of  testiaiony  on  both  lidei,  and  the  case  if  fair* 
ly  submitted  to  the  Jary,  and  no  injostice  hai  been  done,  the  Court  will  not 
interfere  with  the  verdict,  upon  matters  of  &ct,  and  especially  where  fraud 
in  £Bu;t,*is  in  issue,  by  granting  a  new  trial. 

[2.]  To  justify  the  Court  in  setting  aside  the  verdict  of  the  Jury,  where  there 
is  contradictory  testimony,  and  there  has  been  no  misdirection  in  any  matter 
of  law;  and  where,  as  to  matter  of  fact,  the  case  has  been  fairly  open  before 
them,  and  peculiarly  within  their  province,  it  should  be  iihle  to  say  judicially, 
fbaX  the  conclusion  to  which  they  have  come  is  clearly  erroneoui,  and  must 
have  aiisen  from  some  unquestionable  mistake,  or  some  improper  motive  or 
bias. 

Case  for  Deceit,  in  Butts  Superior  Court.  Tried  before  Judge 
Floyd,  September  Tei*m,  1848  ;  and  motion  for  new  trial. 

In  January,  1846,  Beersheba  Stroud,  who  owned  *  a  life  estate 
in  a  negro  slave*  Simoti,  and  Henry  S.  Mays,  who  owned  the  re- 
mainder, jointly  sold  the  slave  to  James  Stroud,  a  relative  from 
Chambers  County,  Ala.  for  (550,  and  gave  a  bill  of  sale  without 
warranty.  About  27th  May,  1846,  the  slave  died,  and  James 
Strqjcid  brought  an  action  upon  the  casot  for  deceit,  against  Beer- 
shebdl  Stroud  and  Henry  S.  Mays,  in  the  sale  of  the  negro,  by 
felse  representations  as  to  his  soundness,  and  fraudulent  conceal- 
ment of  defects,  known  to  the  sellers. 

'Dpon  the  trial,  at  September  Term,  1848,  much  testimony  was 
submitted  to  the  Jury,  of  which  the  following  is  a  brief: 

Jease  CUflrk  proved  the  sickness  of  the  negro,  and  his  death,  and 
that  he  wa»>well  treated  and  but  moderately  worked  by  plaintiff. 
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Dr.  JameM  H.  Low  attended  on  the  negno,  from  6th  May  to 
27th,  whetr  he  died.  The  disease  was  bilious  pneumonia^  termi- 
nating with  a  congestion  of  the  brain  and  dropsy  of  the  chest. 
From  an  examination  of  the  slave,  and  marks  qu  his  body,  thinks 
that  he  had  been  previously  treated  for  the  same  disease. 

Dudley  Wait  knew  the  slave  from  the  time  plaintiff  bougfct 
him  till  his  death.  He  was  all  the  while  unwell — complained  of 
a  pain  in  his  ankles,  which  passed  into  his  legs  and  body,  and  then 
completely  disabled  him.  He  seemed  bloated,  and  was  afflicted 
with  shortness  of  breath,  which  continued  until  hisdeatii.  Plain- 
tiff's  attention,  Dr's.  bill,  &c.  worth  $100. 

Henry  Smith  had  the  negro  Simon  to  roll  logs  with  him  a  few 
days  after  his  purchase.  He. was  deficient  in  strength  in  his  an- 
kles. Defendant,  Mays,  told  witness  that  he  sold  the  negro  lawi 
because  he  did  not  wish  him  sold  out  of  the  family. 

James  Singley  knew  the  negro  in  possession  of  defendant,  in 
1845,  when  he  was  so  diseased  as  to  be  unable  to  do  any  work; 
Mays  said  he  must  do  something  for  him  ;  he  was  so  diseased,  be 
expected  the  negro  would  die  shortly  ;^saw  the  same  slave  after- 
wards, in  possession  of  plaintiff. 

John  Singley  and  Harriet  Singley  stated,  the  negro  was  un- 
sound, at  the  time  he  was  purchased  ;•  he  appeared  to  be  diseased 
and  bloated.  Both  defendants  stated  to  John  Singley,  that  it  was 
dropsy  of  the  breast.-  Mrs.  Stroud  stated  to  Harriet  Singley,  that 
the  negro  had  dropsy  of  the  breast;  and  to  John  Singley,  that  she 
believed  that  the  negro  would  die ;  that  he  would  be  useless  to 
her,  and  she  wished  to  patch  him  up  so  as  to  be  able  to  sell  him. 
Defendant,  Mays,  said  several  times  the  negro  would  die,  and  that 
James  Singley  had  played  the  d — ^l  with  him,  (Mays,)  out  in  Ala- 
bama, as  plaintiff  would  never  have  heard  of  the  negro's  bmg 
sibk,  if  James  had  not  told  him.  Mrs.  Stroud  told  Haniet  Sing- 
ley, that  Dr.  Webb  said  he  could  not  cure  the  negro,  but  if  she 
would  stop  him  from  work,  he  could  patch  him  up  so  thaV  she 
could  sell  him. 

Dr.  Webb  knew  Simon  before  the  sale ;  attended  on  him  from 
28th  Nov.  1844,  to  4th  April,  1845.  His  disease  was  chronic- 
pneumonia*  In  his  opinion,  Simon  was  unsound  previous  t&^ 
sale.  He  informed  defendant  of  his  conditiofn,  who  told/witness 
the  boy  had  been  attacked  while  working  in  a  gold  nrnj&.in  Car- 
^^  County.    A  physician  in  Carroll  had  been  attenfhug  on  biiki. 

f 

J 


DECATUR,  AUGUST  TERM,  1849.  271 

Stroud  vt.  Muys  &ud  StrotiJ. 

In  the  opinion  of  witness,  the  disease  had  been  preying  on  the 
boy  for  some  time,  and  was  still  upon  him,  when  witness  last  visi- 
ted him.  It  was  doubtful,  whether,  with  the  best  attention,  the 
disease  could  be  cured  at  that  stage.  Witness  is  of  the  Botan- 
ic, or  Thompsonian  school  of  doctors. 

Joseph  C.  Post  heard  Mays  and  Stroud  talking  about  a  trade 
for  the  negro.  Mays  said  he  was  as  likely  a  boy  as  was  in 
Butts  County,  and  offered  the  boy  at  $500.  Mays  and  Stroud, 
bothi  afterwards,  told  witness  that  one  Strickland  had  offered  $500, 
when  Stroud  agreed  to  give  $50  more. 

James  W.  Faulkner  testified  that  the  defendants  told  him  the 
negro  was  laboring  with  dropsy  in  the  chest,  and  they  did  not  be- 
lieve he  would  ever  get  well.  A  short  time  before  the  sale  the 
negro  was  pretty  ''stout  at  a  house-raising." 

Lydia  Waller  heard  a  conversation  between  James  Stroud  and 
Beersheba  Stroud,  in  July,  1846,  in  which  James  Stroud  said  he 
believed  the  negro  was  sound ;  that  he  had  been  sick»  but  had 
gotten  well. 

Jeremiah  Waller  heard  Mays  tell  Stroud  about  the  boy's  sick* 
ness  before  the  sale.  Witness  himself  told  Stroud  about  it.  He 
(witness)  never  told  John  McMichael  or  Rich'd  Shepherd, that  he 
knew  nothing  abont  this  case. 

Jeremiah  Lamsden  knew  that  Simon  had  been  sick  in  the  spring 
of  1845,  but  in  the  summer  and  fall  he  was  at  work ;  and  a  few 
days  before  the  sale,  was  at  a  house-raising,  and  carried  up  his 
corner. 

John  McMichael  and  Richard  Shepherd  swore  that  Jeremiah 
Waller  told  them  that  he  knew  nothing  about  this  case. 

The  Jury  found  a  verdict  for  the  plaintiff,  for  $675 ;  where- 
upon the  defendant  moved  for  a  new  trial,  on  several  ground?. 

The  Court  granted  a  n^w  trial,  on  the  ground,  alone,  that  the 
verdict  was  "  contrary  to  the  evidence." 

To  this  decision,  plaintiff's  counsel  excepted. 

Stark,  for  plaintiff  in  error,  contended — 

1.  That  under  all  the  evidence,  the  verdict  of  the  Jury  was 
correct;  and  cited:  3  Stark.  Ev,  1660,  '2.  Wilson  vs.  Marsh, 
1  John.  503.     1  Greenl.  Ev.  §284.     Stwry  on  Contr.  §§495,  675. 
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4  Camp.  22.  2'Ih,  352.  Smith' $  Mer.  JLaw,  421.  2  E^nty  278, 
377.  4  McCordy  169.  Smith  vs.  Mitchell,  6  6ra.  R,  458.  4 
3fa#<.  488. 

2.  Wbere  there  is  eyidence  on  both  sides,  and  no  rule  of  laCHr 
viofated,  nor  manifest  injustice  done,  although  there  may  a^^ear 
to  have  been  a  preponderance  against  the  verdict,  still,  anew  trial 
will  be  refused.     Graham  on  New  Trials,  380  to  388. 

D.  J.  Bailkt,  for  defendant. 

Is  the  granting  a  new  trial  by  the  Circuit  Courts,  subject  mat- 
ter of  error  1     Magill  vs.  Lyman,  1  Can.  R.  61. 

This  Court  will  control  the  judgment  of  the  Circuit  Courts, 
only  in  cases  where  there  is  a  refusal  to  exercise,  or  a  flagrant 
abuse  of  a  sound  legal  discretion.  Moody  vs.  Fleming,  4  Ga.  R, 
115.     2  Kdly,  183.    2  HiU,  524.    2  Bailey,  13. 

Granting  new  trials  depends  upon  the  legal  discretion  of  the 
Court,  guided  by  the  jiature  and  circumstances  of  the  particular 
case.     Norris'  Peak's  Ev.  see  Notes,  page  263. 

Where  there  is  no  fraud  or  agreement  to  the  contrary,  if  the 
article  turns  out  not  to  be  that  which  it  was  supposed,  the  pur- 
chaser sustains  the  loss.  Sw&t  vs.  Colgate,  20  John.  lUp.  203. 
2  Black.  Com.  451. 

s 

By  the  Court. — LuvPKihr,  J.  deliyering  the  opinion. 

This  was  an  action  on  the  case,  in  nature  of  deceit,  by  James 
Stroud,  against  Henry  S.  Mays  and  Be^rsheba  Stroad,  in  the  sale 
of  a  negrQ  named  Simon.  On  the  trial,  there  was  much  testimo- 
ny adduced  on  both  sides.  The  Jury  returned  a  verdict  for  die 
plaintiflT,  for  ^75 ;  and  the  Court  granted  a  new  trial  on  the  sole 
ground  that  the  verdict  was  contrary  to  evidence.  And  this  writ 
of  error  is  brought  to  reverse  that  decision. 

By  the  Civil  Law,  where  there  is  no  fraud  and  no  agreement 
to  the  contrary,  in  case  the  article  proves  to  be  unsound,  or  differ- 
ent from  what  both  parties  supposed  it  to  be,  the  loss  &ll8  on  jfifi' 
seller;  by  the  Common  Law,  it  is  thrown  on  the  puTfMuer. 
The  rule  in  the  one  code  is,  a  sound  price  implies  sound  {nroper- 
ty,  In^he  other,  caveat  emptor ;  the  vendor,  without*  ekpress 
warranty,  merely  undertaking  to  make  a  good  title  t^he  vendee. 
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who,  if  he  doubts  the  goodness  or  quality  of  the  aiticle^  or  does 
not  choosi!^  to  incur  the  risk  of  a  latent  defect,  may  refuse  to  pur- 
chase without  a  warranty. 

In  the  bill  of  sale  to  Simon,  there  is  no  warranty,  and  the  present 
action  is  brouglit  for  the  breach  of  an  implied  warranty,  or  as  it 
is  sometimes  denominated^  a  warranty  in  law ;  that  is,  it  charges 
the  unsoundness  of  the  slave,  at  the  time  of  the  contract,  the 
knowledge  of  that  fact  by  the  owners,  and  its  fraudulent  conceal- 
ment, with  reason  to  believe,  on  the  part  of  the  sellers,  at  the  time, 
that  the  purchaser  trusted  them  in  regard  to  tlie  matter. 

Had  the  Court  the  right,  in  the  prefer  exercise  of  its  discre- 
tion, to  set  aside  the  verdict  of  the  Jurv  ? 

[1.]  In  Peck  vs.  Land,  (2  Kelly,  16,)  this  Court  held  the  follow- 
ing language :  "  If  it  were  true,  as  assumed  in  the  rule,  that  the 
verdict  was  without  evidence,  there  could  be  no  doubt  in  the  case. 
But,  by  looking  into  the  testimony,  we  are  satisfied  that  such  is 
not  the  fact.  The  rule  for  our  guidance,  is  clearly  defined  in  the 
books,  and  is  tlus :  '  That  the  verdict  will  not  be  set  aside>  as 
contrary  to  evidence,  where  there  has  been  evidence  on  both  sides, 
and  no  rule  of  law  violated,  nor  manifest  injustice  done,  although 
there  may  appear  to  have  been  a  preponderance  of  evidence 
against  the  verdict'  We  add  :  '  If  it  be  true,  that  in  all  cases 
facts  are  the  peculiar  province  of  the  Jury,  and  that  it  is  for  them 
to  say,  in  any  given  case,  whether  the  proof  produced  be  suffi- 
cient or  not,  much  more  will  the  Courts  refrain  from  disturbing 
the  verdict,  when  a  question  of  fraud  is  submitted  to  the  Jury." 

And  this  conclusion,  we  ai'e  fully  persuaded,  is  in  accordance 
with  all  the  authorities,  English  and  American,  upon  this  subject. 

••The question,''  said  Lord  EUenborougk, in  Carstairavs,  Sieinf 
(4  AT.  4"  Selw.  R.  192, 199,)  "  before  us,  is  not,  whether  the  verdict 
given  in  this  case,  is  such  as  we  should,  ourselves,  have  given  ; 
but  whether,  having  been  given  by  a  Jury,  to  whom  the  whole 
case  was  fully  lefl  in  point  of  faot,  and  to  whon\  the  law  upon 
the  case  was  distinctly  stated,  it  ought  to  be  set  aside,  upon  the 
grounds  of  the  argument  now  suggested  to  us,  viz  :  that  they  have 
dva^vn  an  erroneous  conclusion  V     He  thought  not. 

And»  said    TUghrnan,  C.  J.  in  delivering  the  opinion  of  the 

QoxkxU  m  Leasee  of  Felchv9,  Good,  {2,  JBm».  495,) ;  •'The  cause 

turned  upon  matters  of  fact,  and  it  was  submitted  to  the  Jury> 

resting  very  much  upon  the  credibility  of  one  of  lire  plaintiff's 
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witnesses.  The  character  of  the  witnesses,  and  the  credit  which 
is  due  to  them,  are  subjects  peculiarly  within  the  province  of 
the  Jury ;  and  where  ijie  verdict  has  depended  on  these  points, 
the  Court  has  always  refused  to  interfere,  except  in-  extraordina- 
ry cases." 

[2.]  Juflge  Story t  in  Alsop  vs.  The  Commercial  Insurance  Qm- 
pant/,  (1  Sumner^s  R,  451,)  (and  it  is  always  refreshing,  in  ques- 
tions of  IsLWf  to  find  shelter  under  his  name ;  it  is  as  the  shadow  of 
a  greSit  rpck  in  a  weary  land!)  thus  expresses  himself,  on  a  ques- 
tion precisely  similar  to  the  one  under  consideration :  **  In  con- 
sidering questions  of  this  nature,  I  confess  myself  among  those 
Judges,  who  are  very  reluctant  to  intermeddle  with  the  verdicts 
of  Juries,  in  mere  matters  of  fact.  There  was  a  lime  when  Courts 
were  disposed  to  go  an  extravagant  length  on  this  subject,  and 
to  set  aside  the  verdict  of  the  Jury,  merely  because,  in  the  opin- 
ion of  the  Court,  the  weight  of  evidence  was  on  the  other  sida 
This  was,  indeed,  substituting  the  Court  for  the  Jury,  in  trying 
the  credibility  of  testimony,  and  the  weight  of  evidence.  For 
one,  I  am  not 'disposed  to  proceed  far  upon  this  dangerous 
ground ;  and  in  matters  of  fact,  I  hold  it  to  be  my  duty  to  abstain 
from  interfering  with  the  verdict  of  a  Jury,  unless  the  verdict  is 
clearly  against  the  undoubted  general  current  of  the  evidence ; 
so  that  the  Court  can  clearly  see  that  they  have  acted  under  some 
mistake,  or  from  some  improper  motive,  or  bias,  or  feeling.  And 
upon  a  question  qfjraud  in  Jact,  which  is  made  up  of  so  many  «- 
gredi^nts,  and  is  so  peculiarly  within  the  province  of  the  Jury,  I 
do  not  hesitate  to  say  I  should  be  more  reluctant  to  interfere^  than  m 
.  any  other  ca^eP 

*  I  am  not  insensible  to  the  force  of  the  very  able  and  ingeni- 
ous argument,  which  has  been  submitted  by  the  counsel  of  the 
defendants  in  error.  But  after  aU,  the  question  recurs,  will  this 
Court  undertake  to'say,  that  there  was  no  fraud  in  the  sale  of  this 
negro,  when  the  Jury,  upon  sufficient  evidence,  have  found  that 
there  was  1  And  to  justify  the  Court  in  setting  aside  the  verdict» 
it  is  not  sufficient  that  it  should  doubt  or  entertain  scruples  about 
the  result  of  the  finding.  It  must  clearly  see,  and  be  satisfied  that 
it  was  wrong.  Were  I  in  the  Jury-box,  I  am  not  prepared  to  say 
that  I  should  have  found  differently  upon  the  evidence,  in  this  bill 
of  exceptions. 
Keeping  in  view»  then,  the  proper  preservation  and  protection 
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of  the  rights  and  privikgea  of  the  Jury,  we  are  constrained  to  re- 
verse this  judgme'ntt  and  to  hold  that  their  opinion,  in  a  case  fairly 
before  them,  upon  a  matter  of  fact,  purely  and  fitly  within  their 
province,  about  which  there  was  a  great  variety  of  testimony  on 
both  sides,  ought  not  to  be  disregarded. 

In  our  judgment,  therefore,  the  motion  for  a  new  trial  ought 
not  to  have  been  granted. 


No.  52. — Oliver  H.  Lee  and  others,  plaintiffs  in  error,  vs.  Alon- 

zo  D.  Brown  and  others,  defendants. 

[1.]  Where  B  executed  a  deed  of  assignment  of  his  property  to  C  for  the  bpn- 
e6t  of  certain  creditors,  which  was  void  by  the  Act  of  1818^  and  subse- 
qnendy  executed  a  mortgage  of  the  same  property  to  secure  the  payment 
of  a  bona  fide  debt:  Held,  that  the  mortgagees,  as  creditor  s,  might  avoid  the 
first  conveyance,  and  have  the  proceeds  of  the  property  mortgaged  applied 
to  the  payment  of  their  mortgage  debt ;  that  as  against  them,  the  first  convey- 
nnce  was,  in  Law,  a  nullity. 

Motion,  in  Newton  Superior  Court,    Decided  by  Judge  Floyd, 

March  Term,  1849. 

» 

On  the  Slst  day  of  December,  1847,  Alonzo  D.  Brown  execu- 
ted a  deed  of  assignment  to  all  of  his  property*  for  the  benefit  of 
his'  creditors,  for  the  provisions  of  which  deed  at  large,  see  ante, 
Breton  vs,  Lee,  T^gt  )i^67. 

On  the  next  day,  January  1st,  1848,  Brown  executed  a  mort- 
gage to  Noah  Phillips  and  Phillips  &  Dearing,  favored  creditors, 
(who  were  also  the  first  to  be  satisfied  und^r  the  assignment)  cov- 
Ofing  the  same  property  included  in  the  assignment ;  which  as. 
signm^t  they  had  not  accepted  or  assented  to.  *      » 

On  thd  3d  day  of  January,  1848,  Oliver  H.  Lee,  and  other  cred- 
itorp,  sued  -put  attachment?,  which  were  levied  upon  the  same 
property. 
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By  consent  pf  all  the  creditors,  the  property  was  sold  by  tbe 
Sheriff,  and  ;he  money  retained  to  be  distributed  by  order  of  the 
Court. 

Upon  a  motion  to  distribute,  the  funds  were  claimed  by  the  at- 
tachment creditors,  the  mortgage  creditors,  and  the  creditors 
claiming  under  the  assignment. 

The  Court  ordered  the  fund  to  be  paid  first  to  the  extinguish- 
ment of  the  mortgage  ^.y^M.  and  then  to  the  attaohments,  accord- 
ing to  their  priority. 

To  which  order,  the  attachment  creditors  excepted,'  and  alleged 
the  same  to  be  erroneous,  on  the  ground  that  the  assignment  made 
31st  December,  1847,  though  void  as  against  creditors,  was  valid 
as  against  the  assignor,  who  consequently  had  no  title  or  interest 
in  the  property  upon  which  he  could  create  a  mortgage  lien,  and 
that  the  mortgage  was  therefore  void. 

W.  C.  Dawson  and  Tiros.  N.  Jone?,  for  plaintiffs  in  error. 

Williamson  and  Stark,  for  defendants. 

By  the  Court — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  deed  of  assignment  from  Brown  to  Clark,  we  have  al- 
ready decided  during  the  present  term,  was  within  the  Act  of 
1818,  and  void  as  to  creditors.  The  contest  for  the  money  is  noW 
betweeri  the  mortgage  creditors  of  Brown  and  the  attachment 
creditors.  The  mortgage  bears  date  prior  to  the  levy  of  the  at- 
tachnicnts.  In  Davis  vs.  Anderson,  (1  Kelly,  192,)  this  Court  held 
that  a  debtor  in  insolvent  circumstances,  had  the  right  to  execute 
a  mortgage  to  a  creditor,  to  secure  the  payment  of  a  bona  ^de  pre- 
existing  debt;  and  that  the  execution  of  such  mortgage  would  not 
per  se,  be  fraudulent,  as  against  creditors,  within  the  intent  and 
meaning  of  the  Act  of  1818;  so  there  w^no  trust  reserved  for  the 
benefit  of  the  mortgagor.  The  argument  agaihst  the  right  of  the 
mortgagees  to  the  money  here  is,  that  Brown,  the  mortgagor,  be- 
fore he  executed  the  mortgage,  had  conveyed  all  his  title  and  in- 
terest in  the  property  mortgaged  to  Clarkj  for  the  benefit  of  cer 
tain  creditors  who  had  assented  to  the  same,  and  therefbt^,  the 
mortgagees  acquired  no  lien  on  the  property  tnortgagl^ ;  thai 
Bi  own  had  no  title  to  the  property  in  him,  to  convey  to  the  mort- 
gagees, at  the  time  the  mortgage  was  executed. 

/ 
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This  argument  proves  too  much ;  for  if  it  is  conclusive  as  to 
the  fact,  that  Bro\Vn  had  no  title  to  the  property  at  the  time  the 
mortgage  was  executed*  upon  what  principle  is  it,  that  the  attach- 
ing creditors,  whose  attachments  were  subsequently  levied,  seek 
to  subject  the  property  to  their  attachment  liens,  as  t/te  property 
(fBrovsnl  The  conveyance  from  Brown  to  Clark,  executed  on 
the  Slst  December,  1847,  being  within  the  provisions  of  the  Act 
of  1818,  was,  in  the  language  of  that  Act,  null  and  void,  vlh^  frauds 
ulent,  as  against  creditors.  Prince,  1G5.  Phillips  &  Dearing  arc 
admitted  to  have  been  honajide  creditors  of  Brown.  On  the  Ist 
January,  1848,  the  mortgage  of  the  property  is  executed  to  them. 
«Tbey  did  not  assent  to  the  assignment  made  to  Clark,  but  so  far  as 
we  may  judge  from  their  acts,  repudiated  it.  On  the  3d  January, 
1848,  the  attachments  wefe  levied.  Phillips  &;  Dearing  being 
creditors  of  Brown,  the  conveyance  to  Clark  of  the  property,  by 
'Brown,  was,  «s  to  them,  a  nullitt/t  according  to  the  provisions  of 
tbe  Act  of  1818,  and  they  had  the  legal  right  to  treat  it  as  such. 
Will'  any  one  doubt,  that  if  Phillips  &  Dearing  had  proceeded  to 
foreclose  their  mortgage,  and  levied  upon  the  property  conveyed 
to  Clark,  by  Brown,  and  it  had  been  claimed  by  Clark  under  the 
conveyance,  that  it  would  not  have  been  found  subject  to  the 
mortgage  ?  It  was  said,  on  the  argument,  that  the  conveyance 
wa»  good  as  against  Brown  l^imself,  and  that  to  give  the  mortgage 
effect,  would  be  to  enable  Brown  to  avoid  his  conveyance  to  Clark, 
by  his  awn  act.  The  answer  is,  that  the  conveyance  to  Clark,  by 
Brown,  was  yraii^u/en/  wad  void  in  law,  as  against  Phillips  & 
Dearing,  his  creditors.  The  mortgage  was  a  conveyance  author*- 
ized  and  protected  hy  law.  The  law  avoided  the  one  convey- 
ance, and  protects  the  other.  In  Anderson  vs,  Roberts,  (18  John, 
Rep,  527,)  k  was  held,  that  as  against  the  grantor,  the  fraudulent 
conyeyance  is  effectual  under  the  Statute  of  13  Elizabeth,  that 
the  title  to  the  property  vested  in  the  fraudulent  grantee,  subject 
to  be  divested,  if  the  creditors  see  fit  to  call  in  question  the  fraud* 
ulent  conveyance,,  Phillips  &  Dearing,  as  the  creditors  of  Brown, 
now  see-  fit  to  call  in  question  the  conveyance  from  Brown  to 
Clark,  which  the  Act  of  1818  declares  is  nuU  and  void,  Kndi  fraud- 
ulent, as  against  them.  The  mortgage  being  of  prior  date  to  the 
attachment  liens,  is  entitled  to  be  first  satisfied. 

Let  the  Judgment  of  the  Court  below  be  affirmed. 


\ 
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No.  53. — WiLET  Tyler,  plaintiflf  ip  error,  r#.  Solomon  Ste* 
PHENS  and  another,  adm'rs,  &c.  defendants. 

[1.]  The  testimony  of  a  subscribing  witness  to  a  submission  and  award,  is  the 
best  evidence  of  their  execution. 

[2.]  In  a  bill  filed  to  set  aside  an  awaxd,  the  defendant  may  rely  upon  the 
award  in  defence  withont  pleading  it. 

[3.]  Ignorance  of  one's  legal  rights  in  ratifying  an  award :  Held  not  to  be  saffi- 

cient  to  set  it  aside. 

» 

In  Equity,  in  Upson  Superior  Court.  Tried  before  Judge 
Flotd,  April  Term,  1849. 

In  1840,  Wile  J  Tyler  purchased  of  Charles  Cox  a  tract  of 
land,  and  being  unable  to  pay  for  it,  it  was  agreed  that  the  deed 
should  be  made  to  John  Stephens,  who  should  pay  the  purchase 
money,  and  retain  the  deed  until  Tyler  re-paid  him  the  amount 
adtanced;  for  which  amount  Tyler  gave  Stephens  his  note,  after 
deducting  about  $100,  due  from  Stephens  to  Tyler.  In 3f arch, 
1843,  Stephens  died,  having  in  his  possession  b6th  the  deed 
and  the  note — Tyler  being  in  possession  of  the  land.  Difficulties 
having  arisen  about  this  matter  between  Tyler  and  the  admims- 
trators  of  Stephens,  in  February,  1844,  the  same  were  submitted 
to  arbitrators,  selected  by  the  parties.  In'  the  written  submission 
there  was  the  following  clause :  ''  It  is  understood  and  agreed, 
that  each  party  has  the  right  to  rgect  said  .arbitration  or  award, 
and  that  nothing  said  or  done  is  to  operate  against  them,  in  fu- 
ture, in  Law  or  Equity." 

The  arbitrators  returned  an  award,  xeqiiiring  the  administra- 
tors of  John  Stephens  to  deliver  tip  to  Tyler  his  note,  and  that 
Tyler  deliver  up  the  possession  of  the  land.  Upon  the  cynvard 
was  indorsed  and  signed  by  both  pardes,  their  ratification,  and  tn 
pursuance  of. the  award,  the  land  and  note  were  mutually  deliv- 
ered up.  Both  the  bubmission  and  ratification  of  tlie  award  were 
attested  by  O.  C.  Gibson.  . 

Subsequently,  Tyler  filed  a  bill,  charging  the  foregoing  AufiiC 
and  alleging  that  he  had  paid  off  the  note  to  John  StephMs  du- 
ring his  life ;  that  the  award  was  obtained  fraudulently,  fini  if  he 
had  ever  ratified  it,  it  was  in  ignorance  of  his  rigrhts,  h^Hjelieving 
that  under  the  terms  of  the  submission  he  would  not«be  estopped 
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by  the  award  at  any  time  ;  that  he  had  discovered  evidence  since 
the  award,  material  to  him.  The  bill  prayed  the  conveyance  of 
the  land,  notwithstanding  the  award. 

The  answer  denied  every  equitable  allegation  in  the  bill. 

Upon  the  trial  at  April  Term,  1849,  O.  C.  Gibson,  the  attest- 
ing witness,  was  offered  to  prove  the  submission  and  the  ratifica- 
tion. Counsel  for  complainant  objected,  because  the  btst  evi- 
dence was  the  arbitrators  themselves.  The  Court  overruled  the 
objection,  and  exceptions  were  filed. 

The  submission,  award  ^nd  .arbitration  were  offered  by  defen- 
dants, and  objected  to  by  complainant,  because  there  was  no  plea 
of  the  award  or  cross  bill  setting  it  up  in  bar,  and  because  the 
submission  was  signed  by  the  administrators  as  individuals,  and 
not  in  their  trust  capacity.  The  Court  overruled  the  objection, 
and  exceptions  were  filed. 

Counsel  for  complainant  requested  the  Court  to  charge  the 
Jury,  **  That  if  Tyler  accepted  the  note  and  gave  up  the  posses- 
sion of  the  land,  in  ignorance  of  his  rights,  and  believing  this  was 
no  rati^cation,  it  was  not  binding  on  him  under  the  circumstan- 
ces." 

The  Court  refused  so  to  charge,  but  said  to  the  Jury,  that  if 
the  complainant  ratified  the  award,  he  was  concluded  by  it,  unless 
the  award  was  collusive  and  fraudulent. 

Tx>  which  charge,  and  refusal  to  charge,  complainant  excepted^ 

Evans  and  Hammond,  for  plaintiff  .in  error. 
EzzARD,  representing  Gibson,  for  defendants. 
By  the  Court, — Nif  bet,  J.  delivering  the  opinion. 

[1.]  It- is  claimed,  heref  that  the  Court  erred  in  admitting  the 
evidence  of  Mr.  Gibson  to  prove  the  execution  of  the  submission, 
the  award,  and  the  written  ratification  of  the  award.  I  cannot 
see  upon  what  ground  the  exception  goes«  Ho  is  the  subscribing 
witness  to  all  these  papers,  and  the  very  witness  to  be  produced. 
His  is  t^e  best  and  highest  evidence,  and  if  he  can  be  produced, 
and  can  be  examined,  he  must  be  produced.  1  PJtillips*  Evid, 
464,465.    . 

[2.]  Again,  it  is  claimed  that  the  Court  erred  in  admitting  the 


280  SUPREME  COURT  OP  GEORGIA. 

Tyler  v$.  Stephens  and  another. 


siibniission  and  award,  because  they  were  not  pleaded. '  The  plain- 
tiflT  in  error  insists  that  the  defendant  cannot  avail  himself  of 
these  in  defence,  but  by  plea  or  by  his  cross  bill.  How  can  this 
be  80,  when  the  coniplainant  sets  out  the  submission  and  award, 
and  charges  that  they  are  void  7  The  answer  sets  up  the  award 
in  defence,  it  being  responsive  to  the  bilL  '  Both  the  bill  and  an- 
swer ptit  it  in  issue.     There  is  surely  nothing  in  this  exception. 

[3.]  The  plaintiff  in  error  asked  the  Court  to  instruct  the  Jury, 
that  "  If  Tyler,  (the  plaintiff,)  accepted  the  note,  and  gave  up  the 
possession  of  the  land,  in  ignorance  of  his  rights,  and  believing 
that  this  was  no  ratification,  it  was  not  binding  on  him  under  the 
circumstances.*'  The  Court  declined  so  to  instruct  the  Jury,  and 
that  is  excepted  to.  The  note  i*eferred  to  and  the  land  were  tbe 
matters  submitted  to  arbitration.  Tbe  award  was,  that  the  de- 
fendant deliver  the  note  to  the  plaintiff,  and  that  plaintiff  deliver 
the  possession  of  the  land  to  the  defendant:  which  was  done, 
and  thus  the  award  wad  ratified  by  execution.  Not  only  so,  bat 
.theparties  executed  a  written  ratification  of  the  award,  on  tbe 
day  it  was  made.  In  thb  submission,  it  is  stipulated  th^t  each 
party  had  the  right  to  reject  the  award,  and  that  "  nothing  said  or 
done  is  to  operate  against  them  in  future,  in  Law  or  in  Equity." 
These  are  the  circumstances  of  the  case.  Under  these  circum- 
stances, the  request  is,  that  the  Court  charge  the  Jury,  that  if  they 
believe  that  plaintiff  accepted  the  note,  and  gave  up  the  land;  in 
ignorance  of  his  rights,  and  believing  that  this  was  no  ratification, 
it  was  not  binding  on  him.  •  Ignorance  of  the  law  will  excuse  no 
man — mistake  Bometimes  vrW],  {See  ante,Culbretithvs.  CulbreatK 
detided  at  Americus,  in  July,  1849.)  But  a  party  -cannot  be  relieved 
from  the  consequences  of  a  mistake  of  the  law  even,  unless  il  is 
clearly  proven ;  and  it  would  be  a  presumption,  in  the  teeth  of  aD 
the  facts,  to  suppose  that  there  was  ignorance  even,  in  this  caose, 
on  the  part  of  the  plaintiff,  of  any  legal  rights.  A  submission  is 
solerhnly  made — an  award  rendered — a  written  ratification  of  the 
award — an  acceptance  of  the  note  awarded  to  him,  and  a  surren- 
der of  the  possession  of  the  land  awarded  to. his  adversary— and 
still  the  plaintiff  claims  to  open  the  award,  because  of  his  Jgpf^ 
ranee  of  the  legal  consequences  of  his  acts.  If  ignoranc^X^uld 
relieve  him,  (and  it  cannot,)  ignorance  cannot  be  ima^med  from 
these  facts,  all  disclosed  by  the  record.     Stress  was  ^d  in  the 

argument  upon  that  stipulation  in  the  submission,  to  ^e  effect  that 
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nothing  said  or  done  by  either  party,  should  operate  against  them 
in  future,  in  Law  or  in  Equity.  If  that  is  construed  to  mean 
that  neither  party  should  be  estopped  by  the  award,  if  they 
thought  proper  to  reject  it,  yet  still  it  became  binding  when  they 
ratified  it.  If  it  is  claimed  to  mean  that  each  party  might  ratify 
and  execute  the  award,  and  still  open  the  whole  to  litigation 
whenever  they  please  to  do  so,  I  can  only  say,  that  such  a  thing 
is  too  absurd  to  be  believed  or  entertained  for  a  moment.  I  ap- 
prehend that  all  the  parties  meant  by  it  was,  that  if  the  award  was 
finally  rejected,  their  sayings  and  doings,  in  their  effotts  at  an  ar- 
bitratioli,  should  not  be  evidence  against  them  in  future  litigation. 
An  award  is  conclusive  at  Law,  upon  the  parties,  as  to  all  matters 
submitted  and  acted  upon  by  the  arbitrators.  Equity  will  set  it 
aside  for  fraud  and  some  other  causes,  but  not  for  a  party's  igno- 
rance of  his  legal  rights;  Certainly  not  under  circumstances  like 
those  developed  in  this  case.  Tiie  presiding  Judge  instructed  the 
Jury  right,  w'hen  he  told  thepi,  that  if  the  parties  ratified  the 
award,  it  was  conclusive  on  them,  unless  it  was  collusive  and  frau- 
dulent 

Let  the  judgment  be  affirmed. 


No  64.i— KiLLEN  v0,  SisTRUNK  and  Wipe.     In  error  from  Hous- 
ton. 

[1.]  The  Statutes  of  jeofails  applies  to  and  includes  this  Court. 

[2.]  The  writ  of  error,  being  our  crwa  process,  is  always  amendable  by  the 
bill  of  exceptions,  of  previous  proceedings  had  in  the  cause. 

[S.]  It  is  a  power  incidental  to  every  Court,  to  correct  its  own  proceedings 
before  final  judgment. 

Issue  was  joined  in  this  cause,  with  a  motion  to  dismiss  the 
writ,  because  the  plaintiff  in  error  in  the  writ  was  "  John  Kil- 
len,"  whereas,  the  bill  of  exceptions  and  transcript  of  the  record 
showed  the  cause  in  the  Court  below  to  be  against  **  John  Killen> 
executor  of  J^ames  H.  Killen,  deceased." 
VOL.  VII.  >  36 
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• 

Counsel  for  plaintifTin  error  moved  to  amend  the  writ  of  error 
by  the  bill  of  exceptions. 

KiLLENy  and  T.  R.  R.  Cobb,  representing  S.  T.  Bailet,  for 

plaintiff  in  error.*. 

» 

Warren  and  Hammond,  for  defendant  in  error. 
By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  In  mattcu's  of  amendment,  the  most,  liberal  practice  has  al- 
ways been  pursued  by  this  Court.  We  have  never  hesitated  to 
allow  mistakes  to  be  corrected,  when  it  could  be  done  vrithout 
prejudice  to  the  other  party.  In  Alabama,  a  special  Statute  ha> 
been  passed,  which  provides,  that  **  All  writs  of  error,  wherdn 
there  shall  be  any  variance  from  the  original  record,  either  m  the 
name  or  number  of  the  parties,  the  form  of  the  action,  or  other 
defect,  may  and  shall  be  amended  and  made  agreeable  to  the  re- 
cotd.''  Branch  Bank  of  Mobile  vs.  The  AdministreUors  of  Jlfur- 
phy,  7  Ala.  Rep.  677.  Our  own  Legislature  would  do  well  to 
enact  a  similar  law. 

In  the  case  before  us,  the  bill  of  exceptions  is  right,  and  in 
conformity  to  the  transcript  of  the  record  which  has  been  sent 
up  from  the  Superior  Court.  The  defendant  in  error  has  been 
served  with  a  copy  of  the  bill  of  exceptions,  and  notified  of  the 
signing  thereof.  In  the  wiit  of  error,  however,  "  John  Killen," 
individually,  is  stated  to  be  the  party,  whereas  the  biU  of  excep- 
tions and  transcript  of  the  record  show  the  cause  below  to  he 
against "  John  Killen,  as  executor  of  James  H.  Killen,  deceased.** 
If  the  discrepancy  was  between  the  bill  of  exceptions  and  trans- 
cript of  the  record,  or  if  there  were  no  bill  of  exceptions,  and 
the  variance  was  between  the  writ  of  error  and  transcript  of  the 
record,  we  doubt  whether,  in  the  absence  of  express  authority, 
such  as  has  been  given  in  our  sister  State,  the  defect  could  be 
cured. 

[2.]  But  by  the  Act  creating  this  Court,  the  party  aggrieved  is 
authorized  to  carry  up  his  case,  to  be  reviewed  by  bill  of  excep- 
tions. This  he  has  done,  and  done> rightly.  Upon  the  bOl  of  ex- 
ceptions, we  have,  by  rule,  engrafted  a  writ  of  error,  in  order  to 
comply  with  the  Constitution,  which  requires  tfaatjdl  causes  be- 
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fore  this  Court  shall  be  heard  upon  writ  of  error.  The  writ  of 
error,  thent  is  our  own  process  and  returnable  before  us.  It  is  a 
simple  application,  then,  to  correct  an  eiTor  committed  by  our  own 
officer.     The  Statute  of  jeofails,  in  its  terms,  includes  this  Court. 

[3.]  But  without  it,  it  seems  to  me  to  be  a  power  incidental  to' 
every  Court,  to  coiTect  its  own  proceedings,  at  any  time  before 
final  judgment ;  and  this  is  the  rule  of  inferior  Courts  of  Com- 
mon Law. 

The  writ  of  error  refers  to  the  bill  of  exceptions,  as  showing 
in  what  cause  it  is  in  the  Superior  Court,  that  complaint  is  made 
that  manifest  error  was  committed  ;  but  by  reference  to  the  bill 
of  exceptions,  it  appearb  that  the  Clerk  has  misstated  the  parties, 
in  issuing  the  writ  of  error.  It  would  seem  that  there  could  bo 
no  doubt,  that  the  defect  is  amendable  by  this  Court.  In  Knapp 
w.  Palmer^  (1  Gainers  Rep,  486,)  the  Court  allowed  a  certiorari  to 
be  amended,  according  to  the  affidavit  on  which  it  was  obtained, 
by  striking  out  the  words,  "  trespass  on  the  case,"  and  inserting 
''debt." 

Here,  we  order  thq  writ  of  error  to  be  amended  according  to 
the  bill  of  exceptions,  by  adding  to  the  name  of  ''John  Killen," 
*'  Executor  of  James  H.  Killen,  deceased."  * 

Motion  discharged. 


No.  54. — John  Killen,  ex'r  of  James  H.  .  Killen,  plaintiff  in 
error,  vs.  Samuel  H.  Sistrunk  and  Wife,  defendants. 

[1.]  A  new  trial  will  not  be  granted  upon  matters  of  fact,  unless  upon  the 
most  unequivocal  evidence  that  injustice  has  been  done  the  party  com- 
plaining. Where,  however,  it  is  manifest  to  a  reasonable  certainty,  that 
justice  has  not  been  done,  as  for  instance,  where  gross  mistakes  appear  in 
the  calculation  upon  which  the  verdict  was  rendered,  a  new  trial  will  be 
ordered. 

[2.3  If  a  paper,  not  in  evidence,  be  delivered  to  the  Jury  by  design,  by  the 
party  in  whose  favor  the  verdict  is  returned,  the  verdict  will  be  set  aside, 
even  if  the  paper  is  immaterial. 

isr^  And  where  a  paper;  vi^hich  is  capable  of  influencing  the  Jury  on  the 
side  bf  the  prevailing  party,  goes  to  the  Jury  by  accident,  and  is  read  by 
them,  tha  verdict  will  be  set  aside,  although  the  Jury  may  think  that  they 

were  notl^uenced  by  such  paper;  aiUery  where  the  paper  is  not  read. 

t 
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In  Equity,  in  Houston  Superior  Court.  Motion  for  a  new  trial. 
•Decided  by  Judge  Flotd,  April  Term,  1849. 

On  the  13th  April,  1836,  James  H.  Killen  died  testate,  appoint* 
.ing  John  Killen  his  executor.  By  bis  will,  after  making  prori- 
sion  for  his  wife,  he  desired  that  all  the  remsunder  of  his  proper- 
ty, real  and  personal,  be  sold  by  his  executor,  on  some  day  after 
the  1st  January,  1837,  as  he  might  deem  best.  The  terms,  one 
iiflh'cash,  and  the  remainder  in  four  annual  instalments,  with  in- 
terest from  the  sale,  so  that  one-fourth  should  fall  due  on  Ist  Jan- 
uary of  each  year,  till  all  was  paid.  The  interest  on  the  instal- 
ments to  be  paid  annually.  By  a  subsequent  itenr,  he  desired, 
that  after  the  collection  of  the  amounts  for  which  his  property 
sold,  his  'executor  should  lend  X)ut  the  money,  before  the  court 
house  door  in  the  town  of  Perry,  on  the  first  Monday  in  January, 
at  or  to  the  highest  bidder,  for  one  year  next  succeeding  thelet- 
tingbut. 

The  testator  divided  liis  whole  estate  between  his  four  children, 
on  their  marrage  or  arrival  at  age,  respectively. 

John  Killen  qualified  as  executor,  and  sold  the  propei^y,  as 
pointed  out^y  the  will,  on  8th  January,  1836. 

In  1844,  SaiAuel  H.  J.  Sistrunk,  who  married  one  of  the  daugh- 
ters and  legatees,  and  his  wife,  filed  their  bill  against  John  Killen, 
for  an  account.  Among  other  things,  the  bill  charged  that  John 
Killen,  as  executor,  did  lend  out  the  money  of  the  estate,  at  pub- 
lic outci*y,  at  an  average  rate  of  interest  pef  annum  of  32  per 
cent.;  that  by  renewals  and  private  loans,  he  continued  to  keep 
the  money  of  the  estate  at  large  usurious  interest,  from  die  data 
of  the  sale  till  the  year  1843 ;  that  the  executor  had  purchased 
negro'es  with  the  money  of  the  estate,  and  afterwards  sold  them 
at  large  profits;  that  the  returns  of  the  executor  were  ambiguous, 
incomplete  and  untrue.  The  bill  contained  other  allegations  of 
improper  conduct,  not  necessary  to  the  proper  understanding  of 
this  case. 

The  answer  admitted  that  the  executor  did  lend  out  the  money 
of  the  estate  once  at  public  outcry,  and  afterwards  kept  it  o^^ 
the  best  interest  he  could  get,  but  from  the  gi*eat  hazar^aftend- 
ing  the  public  letting,  he  felt  it  his  duty  to  abandon  it.  -/The  de- 
fendant admitted  that  he  had  receivefd,  in  usurious  inlerest  upon 
*^n  money  of  the  estate,  $5,825,  and  that  the  vgnole  ambttot 
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of  lawful  and  usurious  interest  received  by  him  amounted  to 
$12,624  75.  The  answer  stated,  that  from  the  unsettled  and  em- 
barrassed state  of  the  people,  during  a  part  of  the  time,  it  was 
unsafe  for  him  to  lend  out  the  money,  and  that  large  amounts 
were  thus  unemployed  on  his  hands.  The  answer  stated,  that  the 
returns  of  the  exeeutor  were  correct,  and  those  returns  embraced 
all  the  interest,  lawful  and  usurious,  collected  by  defendant ;  that 
in  spite  of  his  efforts  to  the  contrary,  he  had  su^ained  losses, 
mostly  from  purchasers  at  the  sale  subsequently  becoming  insol- 
vent, to  the  amount  of  $3,600.  •  The  answer  denied  the  purchase 
and  sale  of  negroes,  on  speculation,  with  the  money  of  the  estate* 
averred  the  inability  of  defendant  to  state  the  amount  or  rate  of 
interest  received  by  him  on  each  loan,  but  admitted  that  it  varied 
from  8  to  30  per  cent. 

.  Upon  the  trial,  complainant  proved  by  William  Holoman,  that 
he  borrowed  $150  of  John  Killen,  at  16  per  cent. — renewed  once 
at  20  per  cent.  James  E.  Duncan  borrowed  $5000,  in  February, 
1847,  at  10  per  cent.  Silas  Rawls  proved  that  the  average  inter- 
est, at  the  public  letting,  waff  from  25  to  27  per  cent,  which  letting 
took  place  in  1838  or  1839.  C.  J.  Staley  borrowed  5  or  $600,  at 
20  per  cent. — renewed  annually  for  4  or  5  years.  "  At  each  re- 
newal defendant  always  proposed  to  renew  at  what  others  paid 
him."  Charles  H.  Riice  testified,  that  twenty  per  cent,  might  be 
considered  as  an  average  rate  paid  in  Houston  County,  during  the 
years  from  1837  to  1846.  He  was  one  of  the  purchasers  at  the 
sale  of  the  money,  and  gave  18  or  20  per  cent.  Other  testimony 
was  before  the  Jury,  on  other  points  not  necessary  to  be  refer- 
red to. 

The  Jury  returned  a  verdict  for  complainant  for  $4,521  25, 
Among  the  papers  returned  by  the  Jury,  was  a  paper  under  the 
certificate  of  the  Clerk  of  the  Court  of  Ordinary,  setting  forth  all 
the  debits  and  charges  against  the  defendant,  without  any  of  his 
credits  or  disbursements.  This  paper  was  not  in  evidence,  nor 
offered  in  evidence.* 

The  Jury  fiimished  to  the  counsel  of  both  parties  the  following 
calculation,  on  which  their  verdict  was  rendered : 


*It  is  dpe  to  thd  connsel  to  state,  that  there  was  no  pretence  or  suspicion 
that  this  paper  was  intentionally  sent  out  with  the  Jury. — [Rep.] 
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Paid  estate  of  Cutis,  $852+421  86 $1,273  86 

Inventory,  $2,128  52— less  bad  debts,  $281  27 1,847  25 

Interest  at  8  per  cent,  to  1837 — these  items  surplus. .      147  78 

Amount  of  sale  bill,  $25,355  81-^5 5.071 .  16 

Deduct  Cutts'    debt t 1.273  86 


I 


3.797  30 
Inventory,  less  bad  debts 1,847  25 


t 


Sale  bill  and  inventory,  available 5,644  55 

Interest  at  16  per  cent,  to  January,  1838 903  12 

• 

Interest  and  principal 6,547  67 

Cotton  sold  in  Savannah $1,127  82 

Cash  on  hand 82  18 

1210  00     . 
Interest  at  16  percent  to  January,  1838. .      193  60 


"^" 


.  1,403  60  1,408  60 

7,951  27 

Cotton  of  1836 $768  07 

Public  house,  &c 31  10 

799  17 
Interest  at  16  per  cetit.  to  January,  1838. .  .   127  §6 

927  03     927  03 

8,878  30 
Disbursements  in  1836,  $961  64,  and  *37,  $5,984  80     6,946  44 

* 

1,931  86 
Ist  instalment,  with  8  per  cent  interest 5,476  85 

Interest  to  1839,  at  16  per  cent ,1,185  38 


f      8,594  09 
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Deduct  disbursements  of  1838 1^91  46 


6,602  63 

2d  iDstalment,  with  two  years'  interest,  at  8  per  ct. .  5,883  54 

•   -  12,486  17 

Interest  to  1840,  at  16  per  cent 1,997  78 

14,483  95 

Deduct  disbursements  for  1839 « 1,543  35 

12,940  60 

One-half  land  sold  in  Lee. 647  00 

13,587  60 

3d  instalment,  with  three  years'  interest,  at  8  pr.  ct. .  6,288  23 


1^. 


19,875  83 
Interest  tip  to  1841,  at  16  per  cent * 3,180  12 

23,055  95 
Deduct  disbursements  of  1840 501  40 

22,554  55 
4th  instalment,  with  4  years'  interest,  at  8  per  ct 6,693  92 

29,248  47 
Interest  to  1842,  at  16  per  cent 4,679  74 

33,928  21 
Deduct  disbursements  of  1841 1,003  25 

32,924  96 

Balance  proceeds  Lee  land. 600  00 

Proceeds  stud  colt  and  notes 132  25 

33,657  21 
Interest  up  to  1843,  at  16  per  cent 5,385  14 

39,042  35 


* 
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Killenos.  Siatrunk  and  Wide. 
'  Deduct  disbursements  1842 2,032  44 

37.009  91 
Int.  to  Ist  paym't  to  compl.  March  22,  '43,  at  8  pr.  ct.     6S0  ?2 

•  37,690  23 

X>educt  commission  on  S7,127  85,  at  10  per  cent.. .        712  98 

4)36,977  25 

Distributive  sbare  of  each  legatee 1 9,244  31 

Deduct  pay't  to  compl't,  March  22,  1843 2,613  91 

6,630  40 
lutdrest  half  month,  at  8  per  cent 22  10 

6,652  50 
Deduct  payment  to  complainant 1,093  77 

5,558  73 
Interest  7  months,  to  November  8, 1843 .  - 259  39 


0 


5,818  12 
Deduct  amount  paid  complainant 100  00 

5,718  12 
Interest  1  month,  at  8  per  cent 38  12 

5,756  24 
Deduct  2d  payment  made  complainant 845  00 

4,911  24 
Interest  for  1}  month   at  8  per  cent 49  U 

4,960  35 
Deduct  payment  made  complainant,  Jan.  22,  1844. .      614  00 


4J^  35 

Complainalit's  interest  in  Ball  debt. .'^IS?  07 


«      4,505  ^ 

I 
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Deduct  complainant's  part  bad  debts 750  00 


3,755  42 
Deduct  excess  paid  complainant,  Martha  Ann 334  13 


•  3,421  29 

Interest  from  Jan.  22, 1844,  for  4^  years,  at  8  per  ct.  1,231  60 


4,652  89 
Deduct  com.  on  pay't  to  compt 131  66 


$4,521  23 

Commissions  on  several  annual  disbursements  Included  and  cre- 
dit given  defendant  therefor." 

The  returns  of  the  executor,  which  were  in  evidence  before 
the  Jury,  were  somewhat  confused  as  to  the  amount  he  was  enti- 
tled to  as  a  credit,  for  the  item  charged  as  "  Cutts'  debt."  The 
calculation  of  the  Jury  allowed  all  that  was  claimed  by  the  de- 
fendant. 

Counsel  for  defendant  move4  &  i^^w  trial  on  the  following 
grounds :  among  others — 

1st.  That  the  Jury  disregarded  the  instructions  of  the  Court, 
and  the  evidence,  and  in  their  account  charged  the  defendant 
ivith  compound  interest  upon  the  whole  estate  in  bis  hands,  at  the 
rate  of  16  per  cent,  per  annum. 

2d.  The  Jury  disregarded  the  defendant's  answer,  responsive 
to  complainant's  bill,  wherein  he  stated  he  had  realized  upon  the 
funds  of  the  estate  $5,825,  and  no  more,  in  usury  and  compound 
interest,  and  by  their  calculation  charged  him  with  a  far  greater 
sutii — ^there  being  no  evidence  to  contradict  or  disprove  the  an- 
swer. 

3d.  The  Jury  charged  the  defendant  with  16  per  cent,  interest 
upon  the  whole  amount  ascertained  to  be  in  his  hands  at  the  be- 
ginning of  each  year,  together  with  the  receipts  of  the  same,  be- 
fore deducting  his  disbursements,  thereby  charging  the  defendant 
with  compound  interest,  at  16  per  cent,  on  his  necessary  disburse- 
ments* and  during  the  year  1843,  charged  interest  from  one  dis- 
bursement to  another. 

4th.  The  Jury  calculated  interest  at  16  per  cent,  on  the  whole 
estate,  induing  bad  and  insolvent  debts,  and  at  the  close  of  the 
VOL.  VII.  ■*  37 
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account,  only  deducted  the  principal  of  such  bad  debts,  thereby 
chai*ging  the  defendant  with  large  sums  of  interest  which  he  neTer 
realized. 

5th.  Because  the  Jury  found  contrary  to  equity  and  against 
law. 

6th.  Because  the  Jury  had  before  them  tie  befbrementiooed 
paper,  which  may  have  influenced  thcrir  decision' 

The  Court  granted  a  rule  nm,  but  on  hearing  a  motion  to  make 
the  rule  absolute  at  April  Term,  1849,  refused  to  grant  a  new 
trial ;  at  the  same  time  ordering  tbe  complainant  to  enter  a  re- 
mitter on  the  verdict  of  the  Jury,  for  the  amount  of  the  principal 
of  the  bad  debts.     • 

Upon  deciding  the  said  motion,  the  Court  held,  that  from  the 
answer  of  defendant,  admitting  he  had  .charged  high  interest, 
ranging  from  8  to  ^0  per  cent,  and  from  the  evidence,  the  Jury 
were  justified  in  striking  an  average,  and*  charging  defendant 
therewith,  and  especially  as  defendant  had  &.ile4  to  show  wbat 
per  cent,  he  had  realized,  and  upon  what  amount,  and  for  wbat 
time. 

To  which  sevetal  rulings  and  decisions  of  the  (iourt,  counsel 
for  defendant  excepted. 

S.  D.  KiLLEN,  and  T.  R.  R.  Cobb,  representing  S.  T.  Bailst, 
for  plaintiff  in  error. 

E.  Warren  and  A.  Hammond,  for  defendants  in  error. 

By  the  Court — Lumpkin,  J.' delivering  the  opinion. 

[1,]  We  have  carefully  examined  the  calculation  of  the  Juryi 
upon  which  their  verdict  was  rendered,  and^  detect  in  it  the 
most  palpable  mistakes.  They  charged  the  executor  with  tbe 
whole  bmount  of  assets  which  came  to  his  hands,  with  interest 
thereon »  at  the  rate  of  16  per  cent,  compounded  annually,  witbont 
first  deducting,  at  the  beginning  of  each  year,  the  amount  of  dis- 
bursements for  the  current  expenses  of  the  year.  In  onejpr 
stance,  i.  e.  in  1836  and  1837,  the  disbursements,  amounljtgto 
$6,940  44,  seem  not  to  Jiave  been  deducted  till  the  end  JT&e  se- 
cond year;  so  jhat  there  is  one  year's  interest  ormor^too  much, 
at  the  rate  of  16  per  cent,  on  each  item  of  yearly  fexpendituTe, 
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making  in  the  aggregate,  between  two  thousand  and  tweuty-five 
hundred  dollars.  In  order  to  do  justice  both  to  the  estate  and  the 
executor,  the  rule  laid  down  in  the  leading  case  of  Granberry  vs, 
Crranherryy  (1  Wash,  246,  249,)  was,  that  the  executorial  accounts 
ought  to  be  closed  at  the  end  of  each  year,  and  interest  allowed 
upon  the  balance,  irhether  for  or  against  the  executor;  but  the 
Court  ruled,  that  such  inte{«st  ought  not  to  be  carried  to  the  ac- 
count of  the  succeeding  years,  so  as  to  convert  interest  into  prin- 
cipal ;  and  this  rule  has  been  generally  approved  in  subsequent 
cases.  See  3  Mvnf,  29.  It  is  only  necessary  to  say,  that  it  has 
been  grossly  disregarded  in  this  finding.  Interest  has  been  calcu- 
lated on  the  receipts  from  the  beginning  of  tlie  year,  the  amount 
of  the  annual  disbursement  for  the  current  year  taken  off,  and  the 
balance  of  interest,  oflen  running  up  to  many  thousand  dollars, 
converted,  into  principal,  and  made  to  bear  interest  again  for  the 
ensuing  year,  at  the  rate  of  16  per  cent. 

Again,  the  amount  of  interest  charged  against  the  executor  in 
the  calculation  of  the  Jury,  is  about  $17,000«  From  this,  sub- 
tract tbe  interest  on  the  disbursements,  as  improperly  computed, 
and  it  still  leaves,  say  $15,000  of  interest,  on  which  the  executor 
is  entitled  to  ten  per  cent,  commissions  under  the  Statute  ;  where- 
as, in  the  estimate,  $700  only  is  credited,  making  thereby  a  differ- 
ence against  the  executor  of  upwards  of  $800.  This,  added  to 
tbe  other  mistake,  will  show  in  these  two  prominent  items  alone, 
an  error  of  more  than  three  thousand  dollars  against  the  defend- 
ant. This,  of  itself,  would  be  ground  enough  to  remand  the 
clause  for  a  new  trial. 

I  will  advert,  briefly,  to  one  other  matter.  The  Court,  in. its 
decision  upon  the  motion  for  a  new  trial,  directed  a  remitter  to  be 
entered  on  the  decree  by  the  complainant,  for  one-fourth  of  the 
ainoant  of  bad  debts,  lost  by  the  executor.  The  amount  of  bad 
debts,  as  appears  from  the  answer,  is  $3000 ;  one-fourth  of  which, 
viz  :  tbe  share  of  the  complainant,  would  be  $750 ;  but  by  an  in- 
spection of  the  calculation  it  will  be  seen  that  this  sum  is  credited 
already  by  the  Jury.  The  record  shows,  that  an  order  was  sub- 
«e<]uently  passed,  directing  the  sum  of  $336  82,  to  be  written  off 
the  verdict,  which  is  ascertained  to  be  the  precise  difference  be- 
tween tbe  decree  and  the  report  of  Messrs.  Rutherford  &  Prin- 
grle,  tbe  auditors  appointed  by  the  Court  to  investigate  this  matter 
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and  report,  pending  the  application  for  a  new  triaL  We  aee 
nothing  in  the  record  to  justify  this  order. 

The  error  committe'l  hj  the  Jary,  on  this  branch  of  the  case, 
was  this:  in  not  allowing  interest  at  the  rate  of  16  per  cent,  per 
annnm  upon  the  $750,  from  the  time  when  these  insolvent  debts 
fell  due,  from  which  time  the  executor  was  m|de  chargeable  with 
that  amount  of  interest  in  the  calculation. 

We  have  been  called  on,  in  the  argument,  to  look  through  the 
entire  transcript,  voluminous  as  it  is,  to  see  whether  there  be  oot 
inaccuracies  in  favor  of  the  executor,  sufficient  to  set  off  those 
against  him,  so  as  to  let  the  verdict  stand,  as  in  that  event  no  in- 
justice would  have  been  done. 

This  would  be  devolving  more  labor  and  responsibility  upon 
the  Court  than  perhaps  is  legitimate  or  proper.  Still  we  have, 
to  the  best  of  our  ability,  within  the  limited  time  allotted  to  asi 
looked  through  the  bill,  answer,  exhibits  and  evidence,  and  the 
only  discovery  which  we  have  made  is,  the  probable  error  in  thd 
amounts  credited  to  the  executor,  as  having  been  paid  by  him  to 
the  heirs  of  Joseph  Cutts,  deceased.  The  Jury  allowed  him,  at 
the  outset  of  their  calculation,  $1,272  -  86,  in  addition  to  the  sam 
of  $1600  and  upwards,  included  in  his  returns  to  the  Ordinaiy, 
as  having  been  paid  on  the  same  account.  This  was  likely  an 
oversight.  It  will  be  remarked,  that  James  H.  Killen  was  the 
executor  of  Joseph  Cutts,  and  John  Killen  is  both  executor  of 
James,  and  administrator,  de  bonis  non^  cum  teatatnento  annexotof 
Cutts.  We  believe  there  is  some  mistake- as  to  these  disbune' 
ments.  We  are  ^  convinced  that  the  executor  did  not  advance 
$2,800  to  the  Cutts  family  out  of  the  assets  of  James  Killen's  es- 
tate. We  should  not  be  surprised  if,  upon  a  thorough  examina* 
tion,  the  true  credit  dwindled  down  greatly  below  thatsum.  St31 
there  is  too  much  uncertainty  surrounding  this  business  to  make 
it  the  foundation  of  any  judgment,  farther  than  to  call  particalar 
attention  to  it  in  the  future  investigation  which  we^hall  direct  to 
be  instituted.  The  mystery  and  confus^n  which  at  present  over- 
hang  and  cloud  it,  can  only  be  explained  by  extrinsic  evidence. 
It  is  impossible  to  arrive  at  any  satisfactory  result  from  thu^ 
cords  of  the  Ordinary.  Proof  can  be  procured  as  to  the  niftibBt 
of  the  Cutts  family ;  which  of  them  were  paid  off  in  w1|i^  or  in 
*^art,  by  James  Killetf,  in  his  lifetime,  and  which  by  Jojin  Killen, 
3  his  brother's  death.    Whether  or  not  any  ass^  belonging 
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to  tbe  estate  of  Cutts  came  into  the  hands  of  John  Killen,  by  rea- 
son of  his  representation  of  James  Killen's  estate,  or  otherwisey 


I  would  remark,  that  tbe  basis  of  the  calculation  of  the  Jury  is 
a  very  severe  one.  To  charge  a  trustee  with  the  whole  amount 
of  assets,  -which  frofti  time  to  time  have  come  to  his  hands,  amount- 
ing, altogether,  to  some  $35,000,  with  16  per  cent,  interest  there- 
on, compounded  annually,  is  a  more  stringent  rule  than  I  have 
ever  known  adopted,  after  a  practice  of  near  thirty  years.  I 
find  none  such  in  the  books ;  and  it  is  one  which  I  must  believe 
cannot  fail  to  do  injustice  to  the  executor.  Nor  do  we  think  the 
evidence  adduced  by  the  complainants,  warranted  the  adoption  of 
such  a  rule,  in  opposition  to  the  sworn  statement  of  the  defendant 
in  his  answer^  as  to  the  actual  amount  of  interest,  legal  and  usuri- 
ous, received  by  him.  He  agreed  to  be  made  chargeable  with  8 
per  cent  interest,  compounded  annually,  and  $5,825  of  usury. 

Is  a  trustee  liable  for  illegal  profits  ?  If  so,  and  it  is  recovered 
out  of  bim,  he  should  undoubtedly  be  indemnified  by  the  cestui 
fue  trustf  on  account  of  his  liability  over  to  those  from  whom  he 
has  received  it.  Every  dollar  of  this  usury  may  be  sued  out  of 
hin>.  And  had  he  continued  to  do  as  he  commenced,  and  what  he . 
ifr  now  blamed  for  not  doing,  spread  out  in  his  annual  returns  the 
amount  of  usurious  interest  collected  from  each  debtor,  he  would 
have  furnished  record  evidence  against  himself,  from  which  there 
could  have  been  no  escape.  I  repeat  then,  that  if,  upon  the  piin- 
ciple  that  the  trustee  is  responsible  for  all  he  makes  on  the  trust 
fund,  lawfully  or  othertouet  it  is  sought  to  charge  him  beyond  the  ' 
amount  admitted  in  his  answer,  it  is  incumbent  on  the  complain- 
ants, to  prove  that  he  actually  collected  more.  The  fact  that  cer- 
tain witnesses  testify,  that  in  transactions  between  them  and  the  . 
executor,  he  charged  16  or  20  per  cent ;.  and  he  stated  that  this 
was  his  usual  rate  ;  and  that  this  was  the  usual  rate  of  interest  in 
that  section  of  thexountry,  at  the  period  when  this  estate  was  ad- 
ministered ;  and  that  he  sold  money  at  auction,  as  directed  by  the 
will  of  the  testator,  at  from  8  to  27  per  cent,  does  not  contradict 
necessarily,  the  answer  of  the  defendant,  as  to  the  amount  of  usu- 
ry actually  received  by  him.<  To  charge  bim  with  a  larger  sum 
than  be  admits  he  made,  the  testimony  must  show  that  lie  made 
more. 

Under  all  the  facts  and  circumstances  of  this  case,  we  have  con- 
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eluded  that  the  following  mode  of  settling  the  accounts  of  the  ex- 
ecutor, would  be  equitable,  both  to  hira  and  the  distributees : 
Charge  lawful  interest  on  all  the  sums  which  cdmn  to  his  hands, 
compounding  annually,  first  deducting  at  the  beginning  of  the 
year,  the  amount  of  expenditure  for  the  current  year.  Add  to 
this  the  usury  admitted  to  be  due,  with  lawflil  interest  thereon, 
from  the  time  of  filing  the  answer,  unless  the  complainants  can 
show,  by  sufficient  proof ,  that  the  executor  ought  to  be  held  re* 
sponsible  for  a  larger  sum. 

Even  a  rule  so  rigid  as  this,  will  deter  many  a  prudent  man- 
indeed,  nearly  the  whole  .of  that  class  of  men,  to  whom  it  is  most 
desirable  that  the.  fhanagement  of  estates  should  be  entrusted— 
from  undertaking  the  office  of  executor,  administrator  and  guar- 
dian. 

[2.]  As  to  the  7th  ground  taken  in  the  Court  below,  on  the  appli- 
cation for  a  new  trial,  viz  :  that  the  Jury  had  before  them,  a  pa- 
per setting  forth  all  the  charges  taken  from  his  returns  to  the 
Court  of  Ordinary,  against  the  executor,  without  any  ofhiscred- 
.its,  and  which  was  not  in  evidence  on  the  trial,  it  is  needless,  per- 
haps,  to  consider  it.  It  may  not  be  amiss,  however,  to  remark, 
that  if  a  paper,  not  in  evidence,  is  delivered  to  the  Jury  by  de- 
sign, by  the  party  in  whose  favor  the  verdict  is  returned,  the 
verdict  will  be  set  aside,  even  if  the  paper  is  immaterial ;  and 
this,  as  a  proper  punishment  for  the  party's  misconduct.  &latt 
vs.  Haskell,  6  N.  H.  R,  360,  1.  Chitty  on  Q.  L,  3d  Am.  ed.  633, 
634,  and  notes.    Rex  vs.  Burdett,  1  Ld.  Raym.  148. 

[3.]  So,  where  a  paper,  which  is  capable  of  influencingdie  Ja- 
ry,  on  the  side  of  the  prevailing  party,  goes  to  the  Jury  by  acci- 
dent, and  is  read  by  them,  the  verdict  will  be  set  aside ;  although 
the  Jury  may  think  they  were  Dot  influenced  by  such  paper,  it 
being  impossible  for  them  to  say  what  effect  it  may  have  had  on 
their  minds.  If  it  was  not  read,  it  is  the  san^e  liiing  as  though  it 
had  not  been  delivered.     Hix  vs.  Drury,  5  Pick.  R.  297. 

The  case  of  £«M(m  vs.  Fish,  (6  Greenl.  141,)  was  very  similar 
to  this.  A  paper  drawn  up  by  the  plaintiff,  containing  items  and 
statements,  exhibiting  the  amount  of  damages  to  whichJVB 
claimed  to  be  entitled,  was  passed  to  the  Jury,  with  oth^'ft- 
pers  in  the  case,  although  they  did  not  regard  it  as  evidpfie  reg- 
ularly before  them.  It  was  prepared  by  the  plainti£^  lo  aid  his 
counsel  in  the  argument ;  and  there  is  reason  to  believe  that  it 
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went  to  the  Jury,  by  mistake  and  accident.  Nevertheless,  the 
Court  held,  it  furnished  a  well-founded  objection  to  the  verdict,  as 
it  was  calculated  to  influence  the  decision  of  the  Jury. 

The  case  o£  Sargent  vs.  Roberts,  (1  Pick.  R.  337,)  is  a  strong 
illustration  of  the  solicitude  with  which  every  statement  or  com- 
munication with  the  Jury,  not  made  in  open  Court,  and  in  the 
presence,  and  with  the  knowledge  of  the  parties  or  their  counsel, 
is  excluded.  A  new  tnal  was  granted,  because  the  Judge,  after 
the  Court  was  adjourned,  wrote  a  letter  to  the  Jury,  respecting 
the  cause  which  had  been  committed  to  them,  which  he  directed 
them  to  bring  into  Court  with  them,  to  be  filed  with  the  papers ; 
and  the  substance  of  which,  it  was  admitted,  was  wholly  unexcep- 
tionable. The  Court  acted  upon  the  opinion,  that  any  caminuni- 
catum  at  all,  was  improper,  and  that  Jbr  tJiat  reason,  the  party 
against  whom  the  verdict  was,  was  entitled  to  a  new  trial. 

New  trials  are  sometimes  indispensable  for  the  purpose  of  ob- 
taining the  ends  of  substantial  justice.  But  the  important  right  of 
trial  by  Jury,  should  not  be  disturbed,  unless  upon  the  most  une- 
quivocal evidences  of  injustice  to  the  party  who  complains;  oth- 
erwise, the  rights  of  the  Jury  would  be  literally  transferred  to  the 
Courts,  and  they,  instead  of  the  Jury,  would  become  the  triers  of 
fiicts,  in  contravention  of  one  of  the  leading  features,  clearly  ex- 
pressed, in  our  political  association.  However,  if  it  is  manifest 
to  a  reasonable  certainty,  that  justice  has  not  been  done,  the 
Courts  are  bound  to  interfere  and  give  the  party  another  oppor- 
tunity of  having  his  cause  re-examined,  especially,  where  there 
have  been  contradictory  verdicts,  as  in  the  present  case,  differing 
some  seventeen  hundred  dollars  in  amount.     Walker,  97. 

Our  determination  is,  therefore,  to  remand  this  cause,  with  the 
following  instructions,  to  wit :  1.  That  it  be  referred  to  auditors,  to 
be  appointed  by  the  Court,  who  shall  hear  testimony  and  report 
upon  the  case,  and  which  report,  when  sanctioned  by  the  verdict 
of  the  Jury,  shall  be  final  and  conclusive,  either  party  being  at  lib- 
erty to  controvert  any  matter  of  law  or  fact  contained  therein, 
before  said  Jury.  2.  That  the  auditors,  in  ascertaining  the  amount 
ili.the  hands  of  the  executor,  charge  him  with  the  various  sums 
wbick  he  has  received  from  time  to  time,  with  eight  per  cent,  in- 
terest thereon,  compounded  annually — ^first  deducting  therefrom 
the  current  expenses  of  each  year ;  e^nd  in  addition  thereto,  the 
uBury  admitted  by  the  defendant  in  his  answer  to  have  been  re- 
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ceived  by  him,  with  eight  per  cent  interest  thereon,  from  the 
time  when  his  answer  was  filed — ^unless  it  can  be  shown  by  suffi- 
cient testimony,  that  he  has  collected,  and  ought  to  be  made  char- 
geable with  a  larger  amount.  3.  That  the  fact  that  several  wit- 
nesses testify,  that  they  paid  to  the  executor  a  certain  rate  of  in- 
terest on  loans,  and  that  he  stated  that  this  was  his  customary 
charge,  and  that  it  was  the  rate  of  interest  usually  paid  in  that 
part  of  the  country,  at  the  period  when  these  transactions  took 
place ;  and  that  the  executor  sold  money  at  public  outcry,  as  di- 
rected by  the  will  of  the  testator,  at  from  8  to  27  per  cent  prem. 
does  not  necessarijy  controvert  the  answer  of  the  defendant  as  to 
the  amount  of  interest  actually  collected  by  him.  4.  The  audi- 
tors will  direct  their  attention,  particularly,  to  the  various  items 
in  the  returns  of  the  executor  alleged  to  have  been  paid  out  to  the 
heirs  of  Joseph  Cutts,  deceased,  and  find  which  of  these  are  legit- 
imate credits  in  his  favor,  and  which  not 


No.  55, — ^Robert  Bonner,  plaintiff  in  error,  vs,  Alfred  Wel- 

BORN,  defendant 

[1.]  Whether  the  Act  of  1791,  requiring  liceiite  for  keeping  a  tarera  or 
house  of  entertainment,  requires  a  license  to  keep  a  tavern  without  retailing 
spiritaoUB  liquors.     Quen  f 

[2.]  Ta9em  or  hou9e  ofenteriaUtMnt,  as  used  in  the  Act  of  1791,  held  to  be  ly- 
nonymous ;  and  that  the  word  tacem  in  that  Act,  is  intended  to  mean  the 
common  inna  of  the  Common  Law. 

[3.]  One  whose  business  it  is  to  rent  houses,  and  furnish  hoard,  lodging  sod 
entertainment  for  a  season,  at  a  watering  place,  to  the  visitors  i^ho  resort 
there:  Heldf  not  to  be  the  keeper  of  a  tavern,  or  house  of  entertainment,  in 
view  of  the  Act  of  1791. 

[4.]  One  who  is  the  owner  of  medicinal  springs,  and  uses  them  a«  a  lource  of 
revenue,  by  furnishing  houses,  board,  lodging  and  entertainment  u/w)^ 
who  resort  to  them,  is  entitled  to  sue  in  that  character,  for  damagedflffio  bim, 
in  the  construction  of  a  nuisance  by  which  the  public  are  detenBafimnvis' 
iting  his  springs,  and  his  profits  are  thereby  reduced. 

[5.]  Nuisance  defined. 

f 
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[6.]  In  an  sctitfn  on  the  case  for  damages  done  by  a  nniaance,  it  ia  only  nec- 
essary for  the  plaintiff  to  prove  possession  of  the  property  ii^ured. 

[7.]  The  alienee  of  the  person  who  erected  the  nuisance,  is  liable  for  the  con^ 
tinuance  of  the  nuisance,  but  only  on  request  to  abate  it. 

[8.]  In  an  action  by  the  alienee  of  the  person  first  injured  by  a  nuisance, 
against  the  person  who  first  erected  it,  it  is  not  necessary  to  aver  or  prove  a 
reqacfit  to  abate  it 

Assumpsit,  in  Mennwethet  Superior  Court.  Tried  before 
Judge  Hill,  February' Term,  1849. 

In  1843,  Alfred  Welbom  erected  a  mill-dam  on  bis  own  land, 
adjoining  the  property  known  as  the  Merri wether  Warm  Springs, 
then  the  property  of  Seymotir  R.  Bonner.  In  1845,  Seymour  R. 
Bonner  sold  and  conveyed  this  property  to  the  plaintiff  in  error, 
Rqbert  Bonner. 

lu  1847,  Robert  Bonner  brought  an  action  against  Alfred 
Welbom,  alleging  that  he  had  been  damaged  §26,000. 

V  For  that,  whereas  your  petitioner,  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  said  Welborn,  hereinafter 
mentioned,  was  and  from  thence  hitherto  has  been  and  still  is  law- 
ftilly  possessed  of  a  certain  tract  of  land,  (describing  it)  contain- 
ing six  hundred  acres,  more  or  less,  known  as  the  Warm  Springs, 
in  Merriwethcr  County ;  that  upon  and  is&uing  out  of  said  prem- 
ises is  a  bold  spring  of  Warm  water,  possessing  valuable  mineral 
qualities,  and  celebrated  for  its  cures  of  very  many  diseases  to 
whtch  the  human  family  are  subject ;  attached  ihcreto  are  cxten- 
sive  and  commodious  baths,  together  with  a  large  hotel  and  a  num- 
ber of  small  buildings,  all  of  wlrich  have  been  erected  and  fitted 
up,  at  great  expense,  for  the  accommodation  of  the  crowd  of  vis- 
itors, who,  for  tbe  last  ten  years,  next  before  the  committing  of 
the  grievances  hereinafter  mentioned,  resorted  to  said  springs 
for  both  comfort  and  health ;  the  same,  before  the  committing  of 
said  grievances,  being  remarkable  for  its  pure,  healthy  and  salu- 
brious atmosphere,  and   the   uninterrupted   and   extraordinary 
health  of  its  inhabitants  and  visitors,  in  consequence  of  which  a 
great  number  of  persons  were  induced,  annually,  to  visit  the  same,  . 
atid  spend  the  hummer  and  fall  months.     Your  petitioner,  at  the 
time  of  Committing  said  grievances,  pursued,  exercised  and  car- 
ried on  ixtd  had  done  so  a  long  time  previous  thereto,  the  busi- 
ness of  furnishing  said  visitors  with  hous'es,  boarding,  lodging,  at- 
voL.vii,-,  38 
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tendon,  &c.  and  for  bo  doing,  he  received,  as  a  compensation,  an- 
nually, for  several  years*,  to  wit :  for  the  space  of  four  years,  lie- 
fbre  the  committing  of  said  grievances,  the  sum  of  twenty  thou* 
sand  dollars,  one  half  of  which  was  net,  and  a  profit,  after  paying 
the  expenses  of  the  establishment;  thus  rendering  the  possession 
and  enjoyment  of  the  premises  of  the  yearly  value  of  ten  thousand 
dollars.  By  reason  thereof,  before  and  at  the  time  of  the  com- 
mitting of  said  grievances,  your  petitioner  of  right,  ought  to  have 
used  and  enjoyed,  and  still  of  right,  ought  to  have  and  enjoy  the 
benefit  and  advantage  of  said  springs,  as  a  populav  and  fashiona- 
ble watering  place,  pnd  the  custom  and  patronage  of  the  visitors 
thereto,  and  the  profits  arising  therefrom.  Yet,  the  said  Alfred 
Welbom,  well  knowing  the  premises,  but  contrivingf  and  wrong- 
fully and  unjustly  intending  to  injure  and  prejudice  your  petition- 
er in  this  respect,  and  wholly  deprive  him  of  his  said  business,  and 
destroy  the  use,  benefit  and  advantage  of  said  situation,  and  to  de- 
ter and  prevent  visitors  from  resoiting  to  the  same,  and  thus  to 
hinder  and  prevent  your  petitioner  from  receiving  the  benefit  and 
advantage  of  entertaining  said  visitora,  and  the  use  and  benefit  of 
the  premises  so  possessed  as  aforesaid  by  him  in  so  ample  and  ben- 
^cial  a  roatmer  as  he  had  done  theretofi^re,  and  of  right  ought 
to  have  done,  and  to  injure  him  in  his  said  business,  which  he  had 
for  a  long  time  before,  and  still  doth  exercise,  and  carry  x>n  on  said' 
premises,  which  he,  your  petitioner,  was  so  possessed  of,  with  the 
appurtenances  as  aforesaid,  and  so  exercised  and  carried  on  his 
said  business  thereon  as'  aforesaid^  to  wit :  on  the  Ist  day  of  No- 
vember, 1843,  and  on  divers  other  days  and  times,  between  that 
time  and  the  commencement  of  this  suit,  the  said  Alfred  Welbom 
wrongfully  and  unjustly  erected  a  mill-dam  in  a  short  distance, to 
wit :  within  the  space  of  four  hundred  yards  of  said  springs,  ho- 
tel and  houses,  of  which  your  petitioner  was  possessed  as  afore- 
said ;  and  then  and  thereby  caused  the  Water  to  cease  to  flow,  but 
to  stagnate  and  to  overflow  the  banks  of  the  creek,  and  fill  the 
low  land,  by  which  a  large  quantity  of  timber  was  <  and  is  destroy- 
ed, and  in  a  state  of  decay,  in  consequence  df  which,  the  atnsos* 
pbere  at  and  around  said  premises,  springs  and  houses,  .before  U^ 
time  so  pure  and  healthy,  has  become  and  rendered  impure  tnd 
unhealthy,  and  said  premises  exceedingly  unhealthy,  and' wholly 
and  totally  unfit  for  a  summer  residence/  so  much  so,  .a^  to  deter 
and  prevent  the  public,  during  the  last  season,  to  witx   from  .the 
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first  day  of  June  last  (1846)  to  the  first  day  of  last  November,  fron^ 
visiting  said  springs,  and  remaining  there  as  the  guests  of  your  pe- 
titioner, as  they  had  heretofore  done,  and  would  have  done,  but 
ibr  the  erection  of  and  keeping  up  said  roill-dam.  And  your  pe- 
titioner, by  means  and  by  reason  thereof,  has  been  and  was  pre- 
vented, from  the  first  day  of  June  last,  to  the  said  first  day  of  Ne» 
vember,  pursuing,  following  and  carrying  on  his  said  business,  in 
so  large,  extensive  and  profitable  a  manner  as  he  might  and  other- 
wise would  have  done ;  but  has  been  thereby,  for  and  during  the 
time  last  aforesaid,  deprived  of  the  use  and  enjoyment  of  his  said 
possessions,  and  of  all  the  profits,  benefits,  gains  and  advantages, 
which  he  otherwise  might  and  would  have  made  by  carrying  on 
his  snid  business  thereon,  as  aforesaid,  to  the  damage  of  your  pe- 
titioner, the  afi>resaid  sum  of  twenty  thousand  dollars.*' 

The  second  count  was  similar  to  the  first,  the  petitioner  alleg- 
ing a  continuance  of  the  nuisance,  and  that  he  exercised  "  the  bu- 
siness of  entertaining,  boarding  and  lodging  th^  yisilors  at  said 

■       ,, 

springs. 

An  amended  count  was  similar  in  all  its  allegations,  but  set  out 
at  length  the  names  of  the  visitors  who  were  deterred  by  the 
wrongfiil  act  of  the  defendant,  from  visiting  the  springs.  This 
count  farther  alleged,  that  by  means  thereof,  the  petitioner  and 
his  fiimily  were  made  sick  and  diseased,  and  thereby  incurred 
great  expanse,  trouble  and  bodily  pain. 

A  second  amended  count  was,  in  all  its  allegations,  similar  to 
the  first,  except  that  it  alleged  the  plaintiff  to  be  the  oumtr  of  the 
premises,  and  that  many  of  his  guests,  by  reason  of  the  unhealth- 
iness  of  the  springs,  left  before  the  season  was  over;  besides,,  ma- 
ny others,  whose  names  are  mentioned,  were  deterred  from  com- 
ing altogether. 

Upon  the  trial,  at  February  Term,  1849,  the  testimony  of  the 
book-keeper  and  the  books  of  plaintiff  were  offered  in  evidence, 
as  well  as  the  testimony  of  sundry  persons  who  were  in  the  habit 
of  visiting  the  springs,  for  the  purpose  of  showing  the  amounts  of 
receipts  for  the  year  1845  and  those  of  1846,  and  to  show  that  the 
i^ttse  of  the  large  decrease  ($11,000)  was  the  sickness  and  appre- 
hension of  sickness  arising  from  the  mill-dam  and  pond  of  defend- 
ant 

The  testimony  was  objected  to  by  defendant,  on  the  ground 
that  the  plaintiff  had  not  shown  that  he  had  applied  for  and  ob- 
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tained  a  license  to  keep  a  tavern  or  public  house,  as  required  bj 
the  Statutes  of  Georgia.  - 

The  Court  sustained  the  objection  and  plaintiff  excepted. 

Plaintiff  then .  offered  in  evidence  the  records  of  the  Inferior 
Court  of  Merriwether  County,  to  show  that  license  lo  retaU  spir* 
ituous  liquors  had  been  granted  him,  and  that  he  had  complied 
with  all  the  requisitions  of  the  law,  to  obtain  such  retail  hcenee. 

The  Court  Rejected  the  evidence,  and  plaintiff  excepted. 

Much  testimony  was  introduced  to  show  the  commencement 
and  character  of  the  sickness  at  the  springs,  and  that  it  was  pro- 
duced by  the  pond  of  defendant.  A  brief  of  it  here  is  unnecessa- 
ry. No  request  by  the  plaintiff  to  defendant  to  abate  the  nuis- 
ance \)ras  proven. 

The  Court  charged  the  Jury,  that  the  erection  of  the  mill-pond 
by  defendant,  on  his  own  land,  being  a  lawful  act,  it  was  necessa- 
ry that  the  plaintiff  should  request  the  defendant  to  abate  it,  or 
give  notice  to  that  effect,  before  he  could  maintain  this  action*, 
and  the  mill-dam,  .as  shown  by  the  proof,  having  been  erected  be- 
fore the  plaintiff  purchased  the  land,  or  went  into  possession  of 
the  springs,  he  could  not  maintain  this  action  for  its  erection  or 
*  continuance,  until  he  had  requested  the  defendant  to  take  it  down. 

To  all  of  which  charge,  defendant  excepted,  and  upon  these 
several  exceptions,  error  wa&  assigned. 

W,  Dougherty,  for  plaintiff  in  error,  cited — 

3  Bac^Ahr,  "  Innt^  5  Ohio,  324.  6  Modem,,i27.  12  Mod- 
em,  254. 

Penruddock's  case.  Coke's  Rep.  176,  10  Mas*.  77,  WHkt' 
Rep,  683.     33  Eng.  Com.  Law  Rep.  315. 

O.  Warner,  for  defendant,  cited — 

8  Term,  303.  2  Leigh,  N.  S.  1395..  7  Eng.  Com.  Law,  12  L 
1  Bos.  Sr  Pul.  264-  1  Makle  i^  8d.  593.  Cart?i£W,  252.  17 
Mass.  Rep.  258.     18  Eng.  C.  L.  304.    6  HiU,  N.  Y.  524. 

2  Oreenleqf's  Ev.  385.     1  Stewart,  133. 

The  Court,  not  being  unanimous,  deliverod  their  opinions  sen- 
atim^ 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  first  assignment  charges  error  in  the  decision  x>f  the  presi- 

r 


DECATUR.  AUGUST  TERM,  1849.  301 


Boiiuer  v».  Wflborji. 


ding  Judge,  in  ruling  out  the  testimony  which  went  to  show  the 
receipts  and  profits  of  the  Warm  Springs  establisliment,  in  1S45,' 
and  in  1846,  and  the  reasons  for  the  diiference  in  the  amount  of 
receipts  for  these  two  years;  and  in  ruling  out  the  testimony  of 
certain  witnesses,  going  to  show  that  they,  (the  witnesses,)  were  - 
deterred  from  visiting,  and  kept  away  from  the  Springs,  by  the 
sickness  there  in  1846,  and  on  account  of  a  mill  pond  erected  by 
the  defendant  in  error. 

The  decision  was  based  upon  the  assumption,  that  the  plaintiff 
brings  his  suit,  in  character  of  keeper  of  a  tavern^  or  Juntse  of  e»- 
tertainmenL     Suing  in  that  character,  the  Court  held  that  thts  ev- 
idence was  inadmissible,  to  show  domages,  until  he  had  first  shown 
compliance  with  the  Act  of  1791,  in  taking  out  a  license  to  keep 
a  taremt  or  house  of  entertainment.     The  proposition  with  which. 
the  defendant  starts,  is  not  controverted,  to- wit :  that  he  who  sueg 
for  damages  done  to  him  in  a  particular  business,  possession  or 
calling,  must,  before  he  can  recover,  prove  that  he  is  lawfully  en- 
titled to  exercise  it.     I  admit  that  the  Act  of  1791  requires  that 
license  shall  be  taken  out,  and  bond  and  security  given,   before 
one  can  exercise  the  business  of  keeping  a  tavern,  or  himse  of  en- 
feriainmentf  lawfully.   .If  the  plaintiff  is  the  keeper  of  a  tavern,  or  * 
fu>U»e  of  entertainment,  in  the  contemplation  of  the  Statute^  and  . 
sues  in  that  character,  for  damage  done  to  that  calling,  then,  the 
testimony  was  properly  rejected,  because,  although  he  had  a  li- 
cense to  retail  liquors,  he  had  no  license,  it  is  conceded,  to  keep 
a  tavern.     Without  a  license,  I  admit,  an  action  cannot  be  main-^ 
tained,  for  damages  done  to  the  callllng  of  a  tavern-keeper,  in  the 
meaning  of  the  Statute.     Thus,  it  becomes  of  the  most  vital  im- 
portance, in  this  discussion,  to  determine  in  what  character  the 
plaintiff  sues,  and  what  rights  are  claimed  as  having  been  violated. 
This  is  to  be  settled,  alone,  by  reference  to  the  declaration.  There- 
in, and  no  where  else,  is  to  be  found  the  grounds  of  his  complaint 
— the  right  in  which  he  sues — the  character  which  he  bears.    I 
asBxime,  apd  will  undertake  to  show,  that  the  plaintiff  bas  not 
brought  this  action  for  damages  which  be  has  sustained  in  his  bus- 
iness, as  tavern-keeper,  or  keeper  of  a  house  of  entertainment.     Let 
us,  Aen,  advert  to  the  first  and  main  count  in  the  declaration. 

The  declaration  states  that  the  plaintiff  is  lawfully  possessed  of 
several  lots  of  land,  in  one  body,  amounting  to  about  six  hundred 
acres,  lyin^  in  the  County  of  Merriwether,  known  as  the  Warm 


202  SUPREME  COURT  OF  GEORGIA. 

— — 

Bonuer  vs.  Welboru. 

J 

Sprimgs;  that  upon,  and  bsoing  out  of  these  premises,  is  a  bold 
spring  of  warm  water,  possessing  valuable  mineral  qualities,  and 
celebrated  for  its  cure  of  very  many  diseases  to  which  the  baman 
family  are  subject ;  attached  thereto  are  extensive  and  commodi* 
ous  baths,  together  with  a  large  hotel,  and  a  number  of  small  build- 
ings ;  all  of  which  hav^  been  erected  and  fitted  up^  at  great  ex- 
pense, for  the  accommodation  of  the  crowds  of  visitors  who,  for 
the  last  ten  years,  have  resorted  to  said  springs,  for  both  comfb^ 
and  health ;  the  same  being,  before  the  grievances  mentioned,  re- 
markable for  its  pure,  healthy  and  salubrious  atmosphere,  and  the 
uninterrupted  and  extraordinary  health  of  its  inhabitants  and  via- 
tors ;  and  in  consequence  of  which,  a  great  number  of  persons 
were  induced,  annually,  to  visit  the  same,  and  spend  the  summer 
and  fall  months.  The  declaration  proceeds  to  state,  that  at  the 
time  of  conmiitting  the  grievances  complained  of,  the  plaintiff  pur- 
sued, exercised  and  carried  on,  and  had  done  so,  a  long  time  pre- 
vious thereto,  the  business  of  furnishing  said  visitors  wilh  bouses, 
boarding,  lodging  and  attention,  &c. ;  and  for  so  doing,  received, 
as  a  compensation,  annually,  for  several  yeara,  to- wit :  for  the  space 
of  four  years,  the  sum  of  twenty  thousand  dollars,  one  half  of 
which  was  net .  profiL  By  reason  whereof,  he,  of  right,  ought  ta 
have  used  and  enjoyed,  and  still,  of  right,  ought  to  have  and  enjoj, 
the  benefit  and  advantage  of  said  springs,  as  a  popular  and  fesb- 
ionable  watering  place,  and  the  custom  and  patronage  of  the  visi- 
tors thereto,  .and  tlie  profits  arising  therefrom.  The  declaration 
then  proceeds  to  charge,  that  the  defendant,  well  knowing,-  &c 
but  contriving,  &c  to  injure  and  prejudice  the  plaintiff,  and 
wholly  to  deprive  him  of  the  profits  of  said  business,  and  destroy 
the  use  and  benefit  of  said  situation,  and  to  deter  and  prevent 
visitors  from  resorting  to  the  same;  and  thus  to  hinder  and  pre- 
vent the  plaintiff  from  enjoying  the  benefits  and  advantages  of  en* 
tertaining  said  visitors,  and  the  use  and  benefit  of  the  premises  so 
possessed  by  him,  in  so  ample  and  beneficied  a  manner  as  he  had 
done  theretofore ;  and  to  injure  him  in  his  said  business,  wbidi 
he  had  a  long  time  before,  and  still  doth  exercise  and  carry  on 
on  said  premises,  which  he  was  so  possessed  of,  with  the  appurte- 
nances aforesaid,  did,  on  the  first  day  of  Novembert  1843^  &c 
&c.  wrongfiilly  and  unjustly  erect  a  mill-dam,  within  fqtr  hun- 
dred ystrds  of  said  springs,  hotel  and  houses,  and  then  aiid  there- 
^<^used  the  water  to  cease  to  flow,. and  to  stagnatQ  and  over- 
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flow  the  batiks  of  the  creek,  and  to  fill  the  low-lands,  by  which 
a  large  quantity  of  timber  was  destroyed,  and  in  a  state  of  decay; 
in  consequence  of  which,  the  atmosphere  at  and  around  said 
promises^  springs  and  houses,  before  that  time  so  pure  and  heal* 
tfay^  has  become,  and  is  rendered  impure  and  unhealthy,  and  said 
pretoises  exceedingly  unhealthy,  and  wholly  unfit  for  a  summer 
l^idence  ;  so  much  so,  as  to  deter  and  prevent  the  public,  during 
the  last  season,  to- wit,  &c.  from  visiting  said  springs,  and  re- 
maining there  as  the  guests  of  the  plaintiff,  &;c.  The  declaration 
farther  states,  that  by  reason  thereof,  the  plaintiff  has  been  pre- 
vented from  carrying  on  his  said  business,  so  profitably  as  he 
would  have  done,  but  has  been  deprived  of  the  use  and  enjoy- 
ment of  his  said  possessions,  and  ol  all  the  profit,  benefit  and  ad- 
vantaged and  gains  which  he  otherwise  might  and  would  have 
made,  by  x:arrying  on  his  said  business,  &c.  to  the  damage,  i&c. 
&C.    Wherefore,  &c» 

In  another  count,  the  same  cause  of  action,  in  the  same  way,  is 
setoQt,  with  minuter  specifications.  There  is,  also,  a  count  for 
damage  done  to  the  health  of  the  plaintiff  and  his  family,  and  for 
costs  of  medical  attendance,  &c. 

[1.]  The  lowest  view  which  I  can  take  of  this  action,  is  an  ac- 
tion for  damages  done  to  the  plaintiff,  by  the  nuisance  erected  by 
the  defendant^  in  hia  btmness.  That  business  is  the  furnishing 
board,  lodging  And  attention,  and  houses,  to  such  persons  as,  du- 
ring the  summer  and  fall  months,  might  resort  to  the  Warm 
springs,  for  pleasure,  pr  for  the  use  of  the  waters  for  their  me- 
dicind  qualities.  Owning  the  premises,  and  having  prepared  the 
necessary  means,  to- wit :  houses,  d  hotel,  baths,  &c.  he  was  en- 
gaged in  the  business  of  renting  his  houses,  and  boarding,  and 
lodging,  and  entertaining,ybr  a  season,  that  is,  for  the  fall  and 
summer  months,  such  persona  as  might  resort  to  the  springs. 
Such  is  described  to  be  his  vocation.  Now,  conceding  that  this 
is  the  pharacter  in  which  the  plaintiff  sues,  is  he  the  keeper  of  a 
ttttemf  or  house  of  entertainment,  within  the  meaning  of  those 
terms  in  the  Statute  1  The  Statute  of  1791  enacts,  that  any  per- 
son ox  persons  wishing  to  keep  a  tavern,  or  house  of  entertainment, 
may  petition  the  Justices  of  the  Inferior  Court,  who  are  empowered, 
after  considering  cettain  things,  to  issue  to  such  persons,  a  license 
for  a  year^  which  may  be  renewed,  provided  the  petitioners  shall 
give  bond  and  security  for  keeping  an  orderly  house,  with  good 
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and  sufficient  accommodations  for  travellers,  their  horses  and  at- 
tendants. 

The  Act  farther  makes  it  the  duty  of  the  Justices  of  the  Inferior 
Cmtrt,  annually,  to  establish  the  rates  to  be  paid  at  taverns,  which 
rates  the  tavern-keeper  shall  put  up  in  the  public  entertaining  roomt 
and  there  keep  for  the  year ;  and  a  penalty  is  prescribed  for  over- 
char  <nng.  Such  are,  in  substance,  the  provisions  of  the  Act  cf 
1791 ;  an  Act  which  has  grown  into  disuse,  except  so  far  as  a  li- 
cense to  retail  liquors  is  concerned.  It  is  still,  however,  on 
the  Statute  book,  and  is  a  law  of  the  land. 

I  doubt  whether  the  words,  ©r  house  of  entertainment,  in  this 
Act,*  were  intended  to  enlarVre  its  application,  so  as  to  make  it  to 
include  another  class  of  subjects,  different  from  those  included  in 
the  word  tavern.  They  appear,  rather,  to  be  only  a  different 
form  of  expressing  what  is  meant  by  tavern. 

[2.]  Tavern,  or  /louse  of  entertainment,  is  analtematiyerfdrm  of  ex- 
pression, not  unfrequently  used,  with  a  view  to  greater  perspicu- 
ity. As  if  it  were  expressed  thu84  tavern,  or  in  other  toords,  house  rf 
entertainment.     I  do  not  put  forth  this  verbal  criticism  as  of  nracb 
value,     I  am  well  satisfied,  that  in  the  legal  significance  of  these 
words,  in  this  Act,  a  taveni  is  a  house  of  entertainment^  and  a 
'  house  of  entertainment  is  a  tavern.     See  Wortham  vs.  Comnm- 
wealth,  5  Rand.  669.     Also,  Sinkdres  vs.  Comn^tliy  9  Leigh,  60S. 
Also,  3  HUrs  N.  r.  R.  150.    Alio,  J  Cheves'  L.  Sf  Eq.  R  22(h 
Tliat  they  mean  the  same  thing,  is  indicated  in  thi»:  that  in  no 
other  part  of  the  Act  than  the  first  clause,  are  the  words,  or  house 
of  .entertainment,  used.     On  the  contrary,  in  subsequent  tlauses, 
they  are  dropped,  knd  tlie  w6rds  tavern  and  .tavern-keeper,  nnly 
are  found.     jL  ^o  not  l>elieve  that  this  Act  was  intended  to  af^lj 
to  retail  shopjs- alone.     But  there  is  reason-  to  believe  that  it  w» 
not  intended  to  apply  to  tayems,  where  liqudrs  are  not  retaiM? 
and  that  its  provisions  arc  directed  against  the  exercise  of  the  bu- 
siness of  tavern-keeping,  in  cotinection  with  thevendingof  arfent 
spirits,  without  license  atid  bonds.     Public  opinion  has  put  tb& 
construction  upon  the  Act ;  fcir  tavern  licenses, '  except  to  retaili 
are  very  rarely,  if  ever,  asked  or  exacted. 

Taverns,  in  it,  the  Act  of  1791,  are,  in  my  judgment,  inteniUto 
mean,  the  common  inns  of  the  Common  Law.  What  Aey  are, 
we  shall  inquire  hereafter.  Th?  keeping  of  inns,  is  not,  at  Com- 
mon Law,  ^fraiichisCf  but  a  lattf*d  trade — a  trade  th^  appertains 
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to  all  men,  under  such  resrrictioiifl  aa  are  imposed  by  law.  JSo- 
eo«'i  Ab.  tit.  Inns  and  Innkeepers,  A.  2  RoWs  Ab,  84.  BuU. 
109.  Salk.  45.  No  license  from  the  King  was  necessary  at  Com- 
mon Law»  to  keep  an  inn.  lb.  But  ale  houses  are  subject  to  stat- 
utory regulation^  and  a  license  is  necessary  to  enable  one  to  keep 
an  ale  house.  Now,  it  is  agreed  that  the  Statutes  relating  to  the 
Kcenstng  of  ale  houses  in  England,  do  not  extend,  generally,  to 
inns ;  yet,  have  been  held  to  extend  to  them,  when  they  degene- 
rate to  ale  houses,  by  suffering  disorderly  tippling.  Bac,  Ab,  title 
Inn  and  Innkeepers,  letter  A,  4  Mod.  34.  Carth,  151,  263. 
Skin.  91.  2  Ld,  Ray,  1303.  Now,  it  may  be  questioned  wheth* 
er  the  Legislature  of  1791  intended  to  restrict  the  right  of  the  cit- 
izen to  follow  the  trade  of  an  innkeeper,  as  it  stood  at  Common 
Law.  But,  it  is  probable  that  they  intended  only  to  guard  inns 
from  abuse,  by  req'iiiing  a  license  to  retail,  and  to  subject  inn- 
keepers to  the  penalties  prescribed,  when  they  degenerated  into 
retailers,  witholit  a  license. 

In  the  case  of  the  Oterseers  of  the  Poor  of  Crown  Pointy  v$. 

Warner  J  (3  HiWs  N.  Y.  R.  150,)  this  very  question  was  decided 
by  the  Supreme  Court  of  New  York,  upon  a  construction  of  the 
Statute  of  that  State.  The  Statute  of  that  State  requires  license 
to  issue  to  tavern-keepers,  ice.  In  that  case,  it  was  determined, 
that  the  right  to  keep  an  inn^  in  the  Common  Law  sense  of  that 
term,  is  not  a  franchise ;  and  hence,  notwithstanding  the  Statute, 
any  person  may  keep  such  a  house,  without  a  license ;  but  if  he 
wish  the  privilege  of  selling  strong  and  spirituous  liquors,  he  must 
obtain  a  license  ;  for  in  such  case,  the  employment  is  turned  into 
a  franchise,  by  Statute.  In  the  same  case,  it  was  held,  that  the 
words  inn  and  tavern,  innkeeper  and  tavern-keeper,  aa  used  in 
the  Statute,  are  synonymous. 

In  the  case  of  the  State  vs.Chambless,  (1  Cheves*  L.  SfEq.  R,  220,) 
the  Court  of  Appeals  of  South  Carolina,  placed  the  same  construc- 
tion upon  the  Statutes  of  that  State.  By  the  last  Act  of  that  State, 
the  Commissioners  of  Roads  are  required  to  hear  all  applications 
for  licenses  to  keep  taverns,  and  to  retail  spirituous  liquors,  and 
ace  authorized  to  grant  or  reject  such  applications,  as  to  them 
migBi  seem  proper.  By  the  same  Act«  both  retailers  and  tavern- 
keepers-are  required  to  give  boqd,  &c.  After  reviewing  the 
whole  of  the  legislation  upon  this  subject,  the  Court,   through 
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Evans,  J,  Bay :  **  From  what  has  been  already  said»  we  may  £ur- 
ly  infer, 

1st.  That  to  keep  a  house  for  the  entertainment  of  traTelkn 
or  boarders,  requires  no  license. 

2d.  That  if  to  such  entertainment  be  added  the  vending  of 
spirits,  in  small  quantities,  as  is  usually  done  at  the  bar  of  a  tsT- 
•  ern,  then  a  license  is  necessary,"  &c. 

It  is  difficult,  if  not  impossible,  to  evade  the  conclusiveness  of 
the  authority  of  these  decisions,  upon  the  construction  of  Statiues 
analogous  to  our  own. 

If  then,  this  be  a  fair  construction  of  the  Act,  and  the  plaindf 
herof  is  admitted  to  be  an  innkeeper,  or  tavern-keeper,  in  the  lan- 
guage of  the  Act,  he  has  done  k\\  that  the'  law  requires,  in  get- 
ting, aa  he  did  get,  a  license  to  retail..  I  do  not  rest  my  judg- 
ment, in  this  case,  upon  these  views  of  this  Act  alone. 

[3.]  I  concede,  I  apprehend^  all  that  could  be  asked,  when  I 
admit  that  tavern,  or  house* of  entertainment,  in  the  Act  of  1791, 
embraces  all  who  are  innkeepers  by  the  Common  Law.  Io&- 
keepers  and  tavern-keepers  are  synonymous.  See  1  Checei 
L.  8r  Eq.  R.  220.  3  HOP 9  JV.  Y.  R.  150.  1  Hawk.  P.  C. 
714,  ed.  of  1834.  5  Rand.  669.  9  Ldgh,  608.  My  positioD 
then,  is,  that  the  plaintiff  in  thia  action^  as  the  declaration  describes 
him,  is  not  an  innkeeper  at  Common  Law,  and  therefore,  not  a 
tavern-keeper,  under  the  Act ;  and  if  so,  he  is  subject  to  no  disa- 
bility, by  reason  of  his  non-compliance  v*  ith  its  provisions. 

An  inn  is  defined  by  Dr.  WtJnier  to  be  ''a  bouse  for 
Che  lodging  and  entertainment  of  travellers.'*  It  is  worthy  of  not», 
that  in  all  the  definitions  of  tavern,  the  idea  of  retailing  liquors  is 
involved,  fortifying  the  construction  which  I  put  upon  the  Act  of 
1791,  as  being  applicable  to  retail  taverns  alone.  Thus,  W^Ur 
defines  it :  *<  A  house  licensed  to  sell  liquors  in  small  quantitiee, 
to  be  drunk  on  thespof 

Common  Inns  are  instituted  for  travellers.  The  word  in  latin, 
^hich  expresses  the  meaning  of  an  inn,  is  diverwrrmm,  because, 
he  who  lodgeth  there  is  quan  divertius  «e  a  via.  See  CayU^lt  Case, 
S- Reports, 

Lord  Bacon  defines  an  innkeeper  to  be  "  A  person  who  ataikes 
it  his  business  to  entertain  trav|)llerB  and  passengers^  an^  to  pro- 
vide lodging  and  necessaries  for  them  and  their  horses  ^md  attend- 
ants."    Bac.  Ab.  title  Inn  and  htkeepers,  B. 
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In  TkampMnvw.  Lacy,  (3  B.  i^A.  283,)  Bayley,  J.  defines  an 
inn  thus  :  '*  I  take  the  true  definition  of  an  inn  to  be,  a  hooM 
where  the  traveller  is  furnished  with  every  thing  which  he  has 
occasion  for,  whilst  on  his  way." 

"  It  (an  inn)  must  be  a  house  kept  open,  publicly,  for  the  lodg- 
ing and  entertainment  of  travellers  in  general,  for  a  reasonable 
compensation."  Ch.  Kent'*  Com.  2  vol.  696,  it  is  not  necessary 
to  multiply  authorities,  to  show  who  is  an  innkeeper.  The  lead- 
ing ideas  which  pervade  them  all,  are,  tbm  inns  are  houses  for  the 
entertainment  of .  travellers — wayfarers— as  they  are  called  ia 
Cayie's  case.  For  the  entertainment  of  all  travellers,  at  all  times 
and  seasons,  who  may  properly  apply,  and  behave  with  decency ; 
,  and  that  as  guests  for  a  brief  period*  and  not  as  lodgers  or  board* 
ers,  by  contract,  for  a  season. 

It  is  because  inns  and  innkeepers  have  to  do  with  the  travelling 
public — strangers^— fuid  that  for  brief  periods,  and  under  circum** 
stances  which  render  it  impossible  for  each  customer  to  contract 
for  the  terms  of  his  entertainment,  that  the  law  has  taken  them  so 
.  strictly  in  charge.  And  it  is  because  .of  the  compulsion  innkeep- 
ers are  under,  to  afford  entertainment  to  any  body,  that  the  law 
has  clothed  them  with  extraordinary  privileges.  Now,  under  this^ 
(it  is  submitted,)  correct  legal  view  of  innkeepers,  was  the  plain- 
tiffin  this  case,  an  innkeeper  ?  Was  that  his  business?  His  business 
was,  to  rent  his  houses  to  families  or  persons  who  might  contract 
with  him  for  their  occupancy.  They  are  not  his  guests ;  they  are 
beyond  dispute,  his  tenants,  and  he  their  lapdlord.  His  business 
was,  to  furnish  board,  lodging  and  attention.  But  to  whom  I  To 
the  wayfaring  world  ?  No.  But  to  persons  who  might  resort  to 
Ins  healthful  fountains  and  salubrious  locality,  for  a*  season,  thatis* 
for  the  fall  and  summer  months.  They  were  not  his  guests  for  a 
day,  ornight,  or  week,  but  his  lodgers  or  boarders  for  a  season. 
They  were  not  chargeable  according  to  any  tariff  of  rates,  fixed 
by  law,  but  according  to  contract,  varied,  beyond  doubt,  accord- 
ing to  time,  amount  of  accommodation,  and  other  circumstances. 
These  are  not  the  characteristics  of  the  business  of  innkeeping, 
bui^  indicate  a  boarding  house.  As  well  might  every  private 
boardkig  house  in  the  State,  be  adjudged  an  inn  or  a  tavern,  as 
this  partyi's  establishment.  The  object  for  which  people  are  sta<i 
ted  in  the  declaration,  to  have  visited  the  springs,  necessarOy  for- 
bids the  idea.of  their  being  travellers,  and  of  plaintiff's  house  be- 
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ing  a  tavern.  It  was  health,  in  the  use  pf  the  medicinal  waters. 
That  object  indicates  abiding — ^permanency  of  location,  for  a  sea- 
son, at  least.  Tliese  waters  cannot  cure  by  Be%'en  draughts;  or 
like  the  waters  of  Jordan,  by  se^en  washings. 

The  business  of  the  plaintiflf  cannot  be  characterized »  by  infer- 
ring outside  the  record,  that  the  plaintiff  was  in  the  habit  of  en- 
tertaining travellers  for  a  day  or  a  night.     The  question  here  i^, 

*  what  is  his  business,  as  he  has  described  it  in  his  pleadings!  We 
are  shut  in  to  them.  By  them,  his  business  was  not  that  of  an 
innkepcr.  Nothing  can  be  taken  against  this  view  of  the  subject, 
from  the  uso  of  the  word  hotel,  in  the  declaration.  That  no  more 
indicates  the  business  of  tavern-keeping,  than  would  the  words 
mansion  or  palace,  if  he  had  used  either  of  them.  It  is  descrip- 
tive of  the  house,  and  that  is  all.  Hotel  has  no  defhiite  legal 
meaning ;  it  is  a  derivative  from  the  French  language,  and  means, 
in  France,  the  dwelling  of  pei-sons  of  rank ;  it  means,  in  xhu 
writ,  a  bouse  suited  to  the  plaintiff's  business. 

The  distinctions  which  I  have  thus  taken,  are  sustained  by  aa- 
thority.  ChanceUor  Kent  Bays:  "If  a  person  lets  lodgings  only, 
and  upon  a  previous  contract,  with  every  person  who  comes,  and 
does  not  afford  entertainment  for  the  public  at  large,  indiscrimi- 
nately, it  is  not  a  common  inn.''  2  Kent,  595.  2  Dev.  if  Bat" 
tie,  424. 

The  keeper  of  a  mere  coffee  house,  or  private  boarding,  or 
lodging  house,  is  not  an  innkeeper,  in  the  sense  of  the  law.  Doe 
vs,  Lamingf  4  Camp,  N.  P.  jK.  77.  Wathey  vs  McDtmgah  1 
BelVs  Com.  469. 

The  case  of  Parkhurst  vs.  Foster,  settles  this  point,  if  the  au- 
thority of  the  King's  Bench  can  settle  any  thing.'     That  was  an 

•  action  of  trespass  against  a  constable,  for  quartering  a  di*agoon 
on  the  plaintiff,  contrary  to  law.  The  Statute  4^5  TV.  if  M.  f. 
12,  authorizes  the  billeting  of  soldiers  upon  inns,  livery  stables, 
ale  Itouses,  ice.  The  defendant  claimed  that  the  plaintiff  was  an 
innkeeper,  and  therefore,  liable  to  have  a  soldier  billeted  upon 
him.  The  plaintiff  replied,  that  he  was  not  an  innkeeper.  The 
special  verdict  found  the  following  facts :  "  The  plaintiff  kept  a 
house  tit  Epsom,  (a  watering  place,)  and  let  lodgings  t<r'Bacb 
persons  as  might  resort  to  that  place,  to  drink  the  waters;  and  on 
account  of  the  salubrity  of  the  air;  and  that  he  dressed"  meat  for 
his  lodgers,  at  4  pence  per  joint,  and  sold  them  smdl  beer  at  2 

r 
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pence  per  mug ;  and  also,  fiiund  them  stable  room,  bay,  &c.  for 
borscs,  at  sucb  and  sucb  ratest/' 

According  to  tbis  description  of  bis  business,  tbc  question  was, 
Was  be  an  innkeeper  in  tbe  legal  sense  of  tbe  word  ?  I  sbail  not 
stop  to  point  out  tbe  resemblance,  indeed,  almost  perfect  identity 
of  tbat  case  and  tbis.  Tbe  Court  determined  tbat  be  was  not, 
Holtt  C  Jl  said  :  the  case  u  so  plain  that  there  is  no  occasion  to 
give  reeuonsy  and  accordingly,  gave  none.  Salkelcl,  388.  5- 
Modem,  427. 

The  same  question,  as  to  wbo  is  an  innkeeper,  was  made  in 
precisely  the  same  way,  in  Parker  vs.  Flint.  Tbe  special  verdict 
found  tliat  tbere  were  wbolcsome  wells  at  Epsom,  and  tbat  tbe 
plaintiff,  during  tbe  season  for  drinking  tbe  waters,  indefinitely 
demisit  conclaria,  (let  lodgings,)  to  sucb  as  went  tbitber  to  drink 
tbe  waters,  for  tbe  air  or  tbeir  pleasures ;  and  did  dress  victuals 
for  them,  and  sell  tbem  ale  and  beer,  and  entertained  tbeir  bor- 

• 

aes,  at  8  pence  ^r  iliem,  but  sold  no  victuals,  drink,  &c.  to  any 
but  lodgers.  Tbe  Court  resolved  "  tbarthe  plaintiff's  bouse  was 
not  a  house  within  tbe  Statute  ;  for  first,  it  was  no  inn  ;  for  tbe 
verdict  &idd,  be  let  lodgings  only,  which  shows  him  not  compel- 
able  to 'entertain  any  body,  and  tbat  none  could  come  there  without 
a  previous  contract ;  tbat  be  was  not  bound  to  sell  at  reasonable 
rates,  or  to  protect  bis  guests,  but  contrary  it  is.  in  all  of  said 
points,  in  case  of  innkeeper,"  &c.  Here  too,  tbere  are  wholesome 
waters  at  the  Warm  Springs  ;  plaintiff  lets  lodgings,  cooks  and 
furnishes  victuals  to  those  wbo  come  to  drink  tbc  waters,  or 
breathe  tbe  air,  or  for  their  pleasures ;  and  also  entertains  their 
horses.  Here,  as  there,  plaintiff  is  not  an  innkeeper.  In  tbat 
case  is  briefly  but  clearly  marked,  tbe  difference  between  this 
plaintiff 's  business,  and  tbat  of  an  innkeeper.  12  Mod.  254.  1 
Ltd,  Raymond,  479.  Bac.  Ab.  title  Inn  Sf  Innkeepers,  B.  Holt, 
C.  N.  P.  209.  1  Starkie,  249,  Carth.  417.  Hob.  245.  Ih.  ^ 
Stud.  137,  b.  Cayies  Case,  8  Coke.  3  HilVs  N.  Y.  R.  150.  1 
CAeves'  L.  ^  Eq.  S.  C.  R.  220. 

[4.]  Upon  this  point,  in  this  case,  I  should  be  satisfied  to  rest 
my  judgment,  upon  tlie  grounds  now  taken.  There  are,  howev- 
er, giounds,  to  my  mind,  higher  and  safer,  and  more  satisfactory 
than  th«se ;  upon  which  my  own  convictions  rest  with  entire  con- 
fidence. I  have  not  thought,  from  tbe  beginning,  that  the  Statute 
of  1791,  atid  the  doctrine  of  innkeepers  and  tavern-keepers,  have 
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any  thing  legitimately  to  do  with  the  caae.  The  principle  upon 
which  the  question  depends,  is  a  very  common,  but  a  vastly  im- 
portant  one.  The  principle,  as  it  affects  the  plaintiff,  is  this :  ev- 
ery citizen  is  entitled  to  the  lawful  use  and  profits  of  his  property*, 
and  no  man  has  the  right  to  deprive  him  of  the  one  or  the  other.  The 
principle,  as  it  affects  the  defendant,  is  this  :  no  man  has  the  right 
BO  to  use  his  own  property  as  to  prevent  the  lawful  use,  and  destroy 
the  lawful  profits  of  the  property  of  his  neighbor.  The  whole  doc« 
trine  is  found  in  the  familiar  maxim — *'  Sic  uUre  tuo,  ut  nan  laedoi 
alienumr-^njoy  your  own  propeity  in  such  manner  as  nottoinjare 
that  of  another  person.^'  9  Coke,  59.  The  principle  is  so  well 
understood  and  established,  that  it  is  not  necessary  to  support  it 
by  authority.  Nor  does  its  application  here  seem  to  roe  to  be  dif* 
ficult.  It  is  to  my  apprehension  plain,  that  the  plaintiff  has  come 
into  Court  asking  damages  for  an  injury  done  to  him,  by  a  nui- 
sance erected  by  the  defendant^  in  the  lawful  use  of  his  land^ 
springs  and  appurtenances.  By  the  pleading^,  (and  it  is  by  the 
case  made  in  the  declaration,  that  we  are  to  determine  what  pri|i- 
ciples  apply  to  it,)  the  plaintiff  is  the  proprietor  of  a  body  of  land, 
out  of  which  spring  fountains  of  very  peculiar  medicinal  qualities, 
highly  sanative,  and  the  source,  to  him,  previous  to  the  erection 
of  the  nuisance,  of  a  large  income — about  ten  thousand  dollars  a 
year.  That  a  large  number  b£  people  were  in  the  habit  of  re- 
sorting to  these  springs,  for  health  or  pleasure ;  that  he  owns 
houses  for  their  accommodation — ^baths,  and  a  hotel,  in  which 
he  entertained  visitors,  by  boarding  and  lodging  them.  His  bu- 
siness was,  to  use  his  land  and  springs,  in  this  way,  as  a  source 
of  revenue.  And  he  charges  that  the  defendant,  intending  and 
contriving  to  deprive  him  of  the  profits  of  that  business,  and  to 
destroy  the  use  and  benefits  of  his  situation,  and  to  deter  and  pre- 
vent visitors  from  resorting  to  the  same,  and  thus  to  hinder  and 
prevent  him  from  enjoying  the  benefit  and  advantage  of  enter- 
taining them,  and  the  use  and  benefit  qfthepremuei  sopotseuedby 
him,  did  erect  the  nuisance ;  the  effect  of  which  is  stated  to  be,  to  ren- 
dor  the  place  unhealthy  and  impure,  and  unfit  for  a  summer  re«- 
dence,  and  to  deter  visitors  from  resorting  pr  remaining  there  i. 
by  reason  of  which,  (the  declaration  states,)  he  has  been  proyteit- 
ed  from  profitably  carrying  on  his  said  business,  and  has  j/een  de- 
prived of  the  we  and  enjoyment  of  his  poiaessions,  and  of  all  the 
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profit,  benefit  and  advantage   wbich  he  otherwise  might  have 
made  by  carrying  on  his  business. 

The  great  source  of  this  man's  revenue  was  the  springs.  He 
has  as  much  property  in  them,  as  in  his  lands  ;  and  they  are  as 
much  under  the  protection  of  the  law,  as  are  lands  or  minerals ; 
are  as  much  Hable  to  abuse.  The  plaintiff  is  as  much  authorized 
to  make  them  available,  in  the  way  described  by  him,  as  he  is  to 
make  his  fields  available  by  culture.  They  constitute  an  estate ; 
they  are  his  property,  and  no  man  may  injure  them,  or  their  prof- 
itSt  with  impunity.  The  effect  of  the  mill-dam  is  stated  to  be,  to 
deprive  him  of  the  use  of  his  possessions ;  the  damage  is  a  loss  of 
the  profits  he  was  accustomed  to  derive  from  them.  He  does  not 
claim  damage  as  an  innkeeper,  but  9A  a  proprietor  of  peculiarly  vol- 
noble  property,  a/nd  of  costly  appliances  for  Us  use.  That  is  the 
character  in  which  he  sues.  And  is  ho  remediless?  If  he  was, 
there  would  then  be  rights  without  protection,  and  wrongs  with- 
out redress.  No  such  reproach  can  be  cast  upon  the  laws  of 
Georgia. 

The  Circuit  Judge  ruled,  that  the  defendant  was  not  liable  in 
this  case,  but  upon  request,  or  notice  to  abate  the  nuisance.  That 
decision  is  also  excepted  to,  and  is  the  only  other  question  made. 
The  plaintiff  is  the  grantee  of  the  property,  holding  title  of  Sey- 
mour Bonner,  who  was  the  owner  at  the  time  the  mill-dam  was 
built.  The  defendant,  Welborn,  erected  the  mill-dam,  and  is  still 
the  owner.  The  mill-pond  did  not  prove  a  nuisance,  until  af^er 
the  plaintiff  bought  and  went  into  possession  of  the  springs.  At 
this -bar,  it  is  insisted,  that  an  action  for  damages  does  not  lie  in 
favor  of  him  who  is  the  foeffee  or  assignee  of  the  owner,  at  the 
time  the  nuisance  was  erected,  against  him  who  erected  it,  without 
request.  This  proposition,  I  do  not  think,  is  sustainable,  either 
upon  principle  or  authority. 

[5.]  A  private  nuibance,  is  any  thing  done  to  the  hurt  or  an- 
noyance of  the  lands,  tenements,  or  hereditaments  of  anothcn*.  3 
Black.  170.  If,  for  example  a  person  keeps  his  hogs  or  other  '• 
noisome  animals  so  hear  the  house  of  another,  that  the  stench  of 
tfa^m  incommodes  him,  and  makes  the  air  unwholesome^  this  is 
an  ifr^urious  nuisance,  as  it  tends  to  deprive  him  of  the  use  and 
benefit  of  his  house.  9  Coke,  58.  1  Burrow,  337.  3  Black. 
Com.  217*  If  one  does  any  other  act,  in  itself  lawful,  which  yet 
being  done  in  that  place,  necessarily  tends  to  the  damage  of  an- 
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other's  property,  it  is  also  a  nuisance.  So  closely,  says  Black' 
stonct  does  the  law  of  England  enforce  that  excellent  rule  of  gos- 
pel morality,  of  **  doing  to  others,  a.s  we  would  that  they  should 
do  unto  ourselves."  Let  this  suffice  to  show  what  a  nuisance  is, 
and  that  the  act  complained  of  in  this  instance  is  a  nuisance.  The 
obligation  of  each  citizen  is,  to  use  his  own  property  in  such  a 
way  as  not  to  do  hurt  or  damage  to  the  property  of  another.  If 
he  does  not,  he  creates  a  nuisance,  and  is  liable  to  respond  in 
damages  ;  and  this,  although  the  use  to  which  he  applies  his 
property  is,  in  itself,  lawful.  The  condition  upon  which  he  uses 
bis  property  is,  that  no  one  shall  be  injured 'thereby.  The  rale  is 
of  universal  application;  no  one  is  exempt  from  its  operation; 
nor  does  the  obligation  depend  upon  the  time  when,  or  the  man- 
ner in  which,  he  becomes  owner.  Eo  inttanti  in  which  the  use 
of  his  property  becomes  injurious  to  another,  it  is  a  nuisance,  and 
he  is  liable  in  damages.  This  liability  depends  upon  no  other 
fact  or  circumstance — if  the  nuisance  exists,  if  the  damage  is  pro- 
ven, tJie  law,  without  more,  attaches  to  him  the  liability.  The  law 
devolves  upon  him  the  burden  of  seeing  to  it,  that  in  the  use  of 
his  property,  he  does  no  injury  to  his  neighbor.  There  is,  there- 
fore, no  condition  precedent  to  the  recovery  of  the  person  injured 
in  his  property,  or  the  use  of  it.  The  conclusion  fi*om  these  prin- 
ciples, is  irresistible,  that  he  who  does  hurt  or  damage  to  another, 
in  the  use  of  his  own  property,  is  liable,  without  notice  or  request. 
There  is  but  one  exception  to  this  rule,  and  that  is,  where  the  as- 
signee of  him  who  erected  the  nuisance,  is  sued.  This  excep- 
tion, to  my  mind,  is  not  altogether  consistent  with  the  principles 
upon  which  this  kind  of  action  is  founded.  The  authorities,  how- 
ever, recognize  it,  as  will  appear,  and  I  yield  to  authority.  This 
case  is  not  within  the  exception,  because  the  defendant  is  not  as- 
signee, but  the  original  builder  of  the  mill-dam,  and  now  the  own- 
er. Farther,  this  obligation  is  not  limited  to  one,  or  a  few  per- 
sons, or  to  one  or  any  class  of  property  owners.  It  extends  to 
all,  no  matter  who  they  are,  or  where,  or  in  what  manner  they 
came  possessed  of  their  property.  He  is  allowed  to  injure  nth 
body.  In  the  language  of  Eyre,  Ch,  J. :  '*  Ae  f#  responnide  to  0 
the  world,  on  the  pnncipte,  sic  utere  tuo  ut  aHenum  non  /owu." 
Bush  vs,  Steinman,  1  Bos.  if  Pull,  407. 

On  the  other  hand,  the  rights  of  the  persons  injui'ed  are  co-ex- 
tensive  with  the  obligations  of  the  persons  injuring.    AH  who  are 
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injured,  are  entitled  to  sue ;  and  the  right  to  sue  is  complete  the 
moment  the  injury  is  done.  No  preliminary  step  is  necessary. 
T/i€  law  gives  the  right  as  necessarily  springing  out  of  the  injury. 
The  right  to  use  his  own  property  without  hurt  or  molestation^ 
lawfully,  goes  with  the  property*— it  is  incident  to  it — tJie  law 
attaches  it.  When  this  right  is  violated,  the  remedy  is  at  once  at 
the  control  of  the  party.  Formerly,  the  remedy  given  for  a  nui- 
sance was  tJic  writ  of  assise  of  jiuisance,  and  by  this  not  only  were 
damages  recoverable,  but  the  nuisance  was  abated,  and  it  lay  ori- 
ginally only  against  the  very  wrong  doer  himself;  but  by  Stat.  2, 
13  Edw,  J.  c.  24,  it  lies  against  the  wrong  doer,  and  at  the  same 
time  against  his  alienee.  Before  this  Statute,  the  party  injuredi 
in  case  of  alienation  by  the  wrong  doer,  was  driven  to  the  wiit 
quoil  permittat  prosterncre.  This  writ  lay  in  favor  of  the  alienee 
of  the  party  first  injured,  as  well  as  against  the  alienee  of  the  party 
first  injuiing,  and  on  this  writ,  also,  the  judgment  was  for  damages, 
and  also  that  the  nuisance  be  abated.  In  these  actions  it  was  ne- 
cessary that  the  freehold  be  in  the  parties  respectively.  They, 
however,  are  now  oiit  of  use.  9  Cokeys  R,  55,  2  Inst.  iOo,  5 
Coke'$  R.  100,  101.     3  Black.  Com.  222. 

[6.]  They  have  given  way  to  the  action  withe  case  for  damages. 
This  remedy  is  for  damages  done  to  the  possession  by  the  nuisance. 
In  it  the  judgment  is  not  to  abate.  Hence  it  may  be  brought  by 
him  who  has  possession  of  the  property  injured,  against  him  tcho 
is  in  possession  of  the  nuisance.  No  matter  who  the  plaintiff  is, 
whether  the  party  first  injured,  or  his  alienee  or  lessee,  if  he  is  in 
possession,  he  may  sue  for  the  injury  done  to  that  possession. 
His  right  is  perfect — it  depends  upon  no  precedent  steps.  He  is 
required  in  his  declaration  only  to  aver  his  possession,  and  he  is 
only  required  to  prove  that  and  his  injury.  If  these  things  are 
so,  what  becomes  of  the  idea  that  where  the  alienee  of  the  party 
injured  is  plaintiff  in  a  suit  against  the  party  first  injuring,  a  re- 
quest to  abate  is  abecessary  preliminary  step]  It  is,  as  I  before 
conceded,  when  he  sues  the  alienee  of  the  party  first  injuring. 
The  idea  does  not  grow  out  of  the  principles  which  govern  this  ac- 
tion, and  that  I  have  correctly  stated  these  principles,  see  the  last 
authorities;  also,  2  Saunders*  /?.  113,  a.  6  B.  8fC.  703.  1  Chit- 
ty*n  PL  180.  Com.  Dig.  Pleader^  c.  39.  2  Saund.  Plea,  and  Evid. 
687. 

Whether  a  request  be  necessary,  except  in  the  single  instance 
VOL.  vir.    40 
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mentioned,  may  b&  tested  by  the  pleadings^    Jt  is  submitted  tbtl 
.9  form  or  an  authonty  is  not  to  be  found,  proving  the  averment-of 
.  request  necessary,  except  where  the  suit  is  against  the  aHenee  a^ 
the  party  first  injuring.     In  that  case,  the  averment  must  be  made. 
WiUe^'  R.  583.    2  Saund.  Plead,  and  Ecid.  6S7,  B88.     The  ex- 
ception  proves  the  rule.     Even  if  a  party  is  not  lawfully  in  pos- 
session*  he  may  sue.     1  'SasC,  244.     1  Show.  7.     7  Oro.  Gar.  325. 
When  the  injury  is  done  to  the  inheritance,  a  reversioner  may 
sue.    Com.  Dig-  Action  on  tke^  Case  for  Nuisance,  b.    Arck.  Pltad. 
'14.    Both  the  occupant  and  reversioner  may  sue.     3  Lei;.  209. 
4  Burroie,  2141.     Saund.  322,  n.    A  devisee  Inay  sue  for  the  con- 
tinuance of  a  nuisance  erected  in  the  lifetime  of  ^he  -  testator. 
Oro.  Jac.  21.     Every  occupier  is  liable  for  continuing,  a  nuisance. 
Com.  Dig.  Action  on  the  Case  for  Nuistmce,  h,     1  B.if  P,  409. 
Willesr  R.  583.     2  Salk.  460.     2  B.SfP.  409^     When  the  acdoa 
is  against  the  alienee  of  him  who  first  erected  the  nuisance,  it  is 
sufficient  to  show  that  the  defendant  continued  it.  *  5  Qok^s  Rqr. 
100.     7  C.Sr  P.  25. 

[7.]  As  to  the  exceptioij,  that  request  is  necessary  where  the 
action  is  against  the  alienee  of  him  who  first  erected  the  nuisance, 
1  have  to  say»  that ,  it  is  sustained  in  the  case  of  Penruddock,  5 
CokCf  100  ;  also,  in  2  Greenlf.  Rep.  36.  I  do  not  question  this  rale 
on  authority.  The  alienee  is  liable,  because  he  continues  the  nui- 
sance, which  is  the  same  as  a  new  wrong.  Why  the  request  is 
necessary,  even  in  diat  case,  I  do  not.  well  see.  Perhaps  it  goes 
upon  the  idea,  that  buying  ^er  the  cause  of  the  nuisance  is  erect- 
ed, he  may  not  know  that  it  is,  in  fact,  a  nuisance,  and  it  is  but 
equitable  to  warn  him  before  he  is  made  liable.  The  same  rear 
son  would  make  it  necessary  to  request  the  first  constructor  of  the 
nuisance,  in  an  action  by  the  first  pei'son  injured.  For  a  long 
time  the  cause  of  the  nuisance  may  not  make  a  nuisance— after- 
wards the  nuisance  is  developed — ^he  may  not  know  it.  Ought 
not  he  also  to  be  warned  ?  It  would  aeem  so ;  but  that  he  ought, 
there  is  neither  pretei^ce  nor  authority.  But  as  this  case  is  not 
within  the  exception,  I  say  no  more  about  it.   • 

[8.]  It  is  said  that,  upon  authority,  the  alienee  of  the  peraoa.first 
injured,  (e.  g.  this  plaintifi*,)  cannot  sustain  .this  action  agifinst 
the  person  who  erects  the  nuisance,  (e.  g.  this  defendant)  with- 
out request.-  The  authority  reived  on  is  the  dictum  by  U^reenleqf 
in  his  Evidence,  and  by.  Sdwyi^  in  his  N.  Priust  t^d  it  may  foe 
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some  other  dicta,  but  I  now  remember  no  other.  Crreenleafs^jaf 
"  So,  if  the  plaintiff  has  purchased  a  house/against  which  a  nui- 
saiice  has  been  committed,  he  may  maintain  this  action  Jbr  the 
continuance  of  the  nuisance,  after  request  to  abate  it.'*  2  Greenlf, 
EndA472.  •  •      • 

This  is  really  but  the  assertion  of  the  exception  already  conce- 
ded.    The  writer  says  the  action  may  be  maintained  for  the  can' 
(inuanee  of  tJie  nuisance,  upon  request.     The  action  he  speaks  of' 
i&  against  the  alienee  of  'the  person  4vho  erects  the  nuisance,  for. 
the  reason  that  it  is  for  the  continuance  of  the  nuisance.     That  lan« 

•  •  • 

guage  in  the  books  is  not  applicable  to  the  builder  of  the  nuisance, 
bat  to  his  alienee^  The  dictum  in  Selwyn  is'  to  the  same-  effect, 
and  refers  to  suits  against  the  alienee  of  the  wrong  doer,  .  But  both 
these  elementary  writers  refer  to  the  tame  case,  and  to  no  other, 
for  the  doctrine  laid  down  in  the  text,  and  that  is  Pcnruddock^s 
case,  5  Coke,  100,  101.  So  far  from  that  CBfie  supporting  the 
position,  that  iii  a  suit  by  the  alienee  of  the  person  injured,  against 
the  pei'son  who  first  erected  the  nuistmce,  a  request  is  necessary; 
it  roles  exactly  the  contrary.  That  case  does  establish  the  doc- 
tiine,  that  if  the  alienee  of  the  person  erecting  the  nuisance,  is  sued, 
request  is  necessary,,  and  that  is  the  construction  which  I  have  put 
upon  the  text  of  Greenleqf  and  of  Selwyn.  Certainly,  it  cannot 
he  sjud  that  the  text  of  a  compiler  is  higher  authority,  than  the  de- 
cided ease' referred  to  to  support  the  text.  The  text  of  Greendeaf 
and  Selwyn  is  to  be  viewed  in  the  light  of  the  decision  referred 
to;  and  viewed  in  that  light;  it  is  no  authority  against  the  position 
I  am  attempting  to  sustain. 

Fenruddock*s  case  was  this :  The  alienee  of  the  person  injured,  * 
brought  the  ancient  writ  quod  permittat  prostemere,  against  the 
alienee  of  the  person  who  erected'  the  nuisance.  The  first  ques- 
tion made  wafi,  whether  the  writ  of'  quod  permittat  *'  lies  in  this 
aise/or  the  feoffee,  or  not" — that  is,  for  the  plaintiff  who  was  su- 
ing as  alienee  or  feoffee.  It  was  objected,  "  that  when  a  wrong 
or  injury  is  done  by  levying  of  a  nuisance,  for  which  an  action 
lies,  that  if  he  who  has  the  freehold,  to  >vhich  the  nuisance  is  done, 
conveys  it  over,  now  this  wrong  is  remediless."  To  this  objec- 
tion, it  was  answered  and  resolved  by  the  Court,  **  that  the  drop- 
ping of  the  water  in*  the  time  of  the  feoffee,  (the  plaintiff)  is  a  new 
wrong,  BQ  that  the  permission  of  the  wrong  by  the  feoffor,  or  his 
feoffee,  (the  defendant)  to  continue  to  the  prejudice  of  another. 
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should  be  punished  by  the  feofTee  of  tbe  house,  &c.  (that  is  the 
plaintiff)  and  if  it  be  not  reformed,  after  request  made^  the  qwod 
permittat  lies  against  tlu  feoffee^  and  he  shall  recover  damages,  if 
he  do  hot  reform  it ;  but  without  request  made,  it  doth  not  He 
against  the  feoffee,  but  against  him  that  doth  the  wrong,  (the  par- 
ty who  erects  the  nuisance,)  it  lieth  without  any  request  mcde, 
for  the  law  doth  not  require  any  request  to  be  noade  to  him  who 
clocth  the  wrong  himself," 

This  is  the  judgment  of  the.  Court.      My  Lord  Coke*s  report  of 
the  case  is  not  encumbered  with  words ;  and  although  the  case 

* 

requires  some  little  study  to  understand  it,  no  one  need  misunder- 
stand  it.  The  case  rules  tiiree  things :  1st,  that  the  writ  lies  for 
the  plaintiff,  who  is  an  alienee ;  2d,  it  lies  against  an  alienee  only 
on  request,  and  3d,  it  lies  against  the  original  constructor  of  the  nu- 
isance without  request.  The  three  positions  are  conceded ;  and 
the  case  is  an  authority  for  what  I  wish  to  establish,  to  wit :  that 
the  action  lies  in  favor  of  an  alienee,  against  the  person  who  con- 
structs the  nuisance  without  request;  and  that  is  this  case.  My 
research  has  discovered  no  case,  not  one,  to  the  contrary.  5  Cobt*t 
iJ.  100, 10 1 .  10  Mass.  72.  3  iV,  Hamp.  R.  88.  ^  Rawlt's  R.  83. 
5  Ver7n.  215.  2  Greenleaf*s  R.  36.  Willes*  R.  583. 
Let  the  judgment  be  reversed. 


Lumpkin,  J.  concurring. 

•  Agreeing  as  I  do  with  my  brother  Nishet  in- his  general  views 
and  reasoning,  I  should  not  deem  it  necessary  to  give  a  separate 
opinion,  were  it  not  made  obligatory  by  the  Act  organizing  this 
'  Court,  in  cases  of  dissent.  As  it  is,  I  shall  eiideavor  to  be  brief, 
though  not  quite  so  laconic  as  was  Lord  Holt^  in  Parkhunt  w. 
Foster — a  case  entirely  similar  to  this-T-%vhere  hd  not  only  decid- 
od,  that  one  who  kept  a  house  of  entertainment,  at  Epsom  or 
Tunbridge,  was  not  a  tavern  keeper  in  tlie  meaning  of  the  Sta- 
tute, but  said,  '*  The  case  was  so  plain  there  was  no  occasion  for 
giving  reasons."     1  Salk.  R.  387. 

This  is  an  action  on  the  case,  brought  by  the  plaintiff^  to  recover 
damages  of  the  defendant  for  the  injury  done  to  the  health  of 
himself  and  family,  to  his  property  and  business,  in  Q&tertaiiung 
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vwitors  a^  the  Warm  Springs,  in  Merri wether  County,  by  the 
erection  of  a  nuisance  by  the  defendant  in  tbe  neighborhood. 

It  is  contended  on  the  part  of  the  defendant,  that  the  plaintifi* 
is  not  entitled  to  recover  out  of  him,  on  account  of  the  loss  of 
visitors,  because  he  had  no  license  to  keep  a  public  house;  and 
that  be  is  not  liable  for  any  part  of  the  injury  of  which  the  plain«* 
tiff  complains,  since  neither  the  plaintiff,  nor  any  other  person  for 
him,  ever  requested  the  defendant  to  remove  the  nuisance. 

I  would  premise,  thut  he  who  is  injured  by  a  nuisance,  may  en- 
ter and  abate,  it ;  or  he  may  have  redress  by  action.  In  ancient 
times,  the  remedy  was  a  quod  permit  tat  prostemcret  or  an  as$Ue  of 
nuisance.  In  both  these  actions  the  plaintiff  had  judgment,  not 
only  for  his  damages,  but  for  the  abatement  of  the  nuisance  also. 
Breton's  case,  9  Coke,  53. 

At  Common  Law,  an  assise  of  nuisance  was  held  to  lie  only 
against  him  who  erected  the  nuisance,  and  not  against  him  to 
whom  the  tenement  had  been  transferred ;  and  the  reason  assign- 
ed for  this  was,  that  there  was  not  found  in  the  register  any  form 
of  writ  in  which  it  was  not  supposed  tliat  the  tenant  everted  the 
nuisance.  This  defect  was  remedied  by  Statute  of  Westminster 
2,  Cap,  24,  which  made  him  liable  to  whom  the  person  erecting  the 
nuisance  had  conveyed  the  tenement. 

In  the  reign  of  Queen  Elizabeth,  the  quod  permittat  and  assise 
began  to  go  out  of  use,  and  an  action  on  the  case  to  be  substitut- 
ed; but  in  this  action,  no  judgment  can  be  had  to  abate  the  nui- 
sance, but  only  to  recover  damages;  but  as  observed  by  Judge 
Elackstone,  the  effect  will  be  much  the  same,  unless  a  man  haa  a 
very  obstinate  as  well  as  an  ill-natured  neighbor,  who  had  rather 
continue  to  pay  damages  than  to  remove  his  nuisance.  In  such  a 
case,  recourse  must  at  last  be  had  to  the  old  and  sure  remedies, 
which  will  effectually  conquer  the  defendant's  perverseness,  by 
sending  the  Sheriff  with  his  posse  comitatus,  or  power  of  the 
County,  to  level  it.  In  an  action  on  the  case  for  a  nuisance,  it  is 
not  necessfiry  that  the  freehold  should  be  in  the  plaintiff  and  de- 
fendant respectively,  as  it  must  be  in  the  old  real  actions;  but  it 
is  maintainable  by  one  who  hath  possession  only,  against  another 
wko  hath  like  possession.  The  process  is,  therefore,  easier.  3 
Black.  Com.  222. 

L  That  persons  who  keep  houses  of  entertainment  at  Saratoga 
and  other  watering  places,  may  be  inn-keepers,  I  will  not  under- 


318  SUPREME  COURT  OF  GEORGIA. 

9 

-  Bonuer  r».  Welboni,    * 


take  to  xleny.  Mr.  Bayley,  Justice,  in  Thinnp^on  vs.  hacy^  (3 
Bdm.  4r  Aid,  287,)  defines  an  inn  to  be  "  a  house  where  the  tra- 
veller 18  RirnisheJ  with  every  thing  which  he  has  ojccasion  for 
whilst  on  his  way."  And  Judge  Story,  {Bailments^  §775,)  quotes 
this  definition  with  approbation.  It  is  not  the  location^  thei'efore» 
but  t)ie  diaracter  of  the  house,  which  determines  whether  it  be  an 
inn;or  not. 

The  question  to  be  considered  is,  whether  the  proprietor  of. 
valuable  Mineral  Springs,  situated  in  a  healthy  section  of  country, 
and  who,  in  order  to  the  full  enjoyment  of  his  property,  erects  a 
•hotel,  with  other  tenements,  for  the  accommodation  of  lodgers, 
who  resort  there  for  pleasure  or  health,  is  a  tavern  keeper,  in  the 
meaning  and  intent  of  the  Act  of  17911  We  think  not,  most 
clearly;  for  here,  the  business  of  entertaining  guests  is  an  inci- 
dent only  appurtenant  to,  and  springing  out  of,  the  property,  and 
is  necessary  as  a  m^ans  of  enjoying  it,  and  consequently  may  be 
pursued  without  license.  As  well  might  Dr.-  £!oyle,  the  proprle* 
.  toi*  of  .the  hydropathic  establishment  at  Milledgeville,  be  deemed 
and  held  a  tavern  keeper*  because  he  has^  fitted  up  a  large  aoui 
commodious  hotel  and  other  fixtnres,  for  the  comfort  and  ctfre  of 
the  numerous  patients  who  repair  there,  for  the  benefit  and  advan- 
tages of  .the  cold-water  treatment  which  the  owner  administers, 
and  who  lodgfis  the  visitors  for  the  sake  of  more  efiectually  ftccom^ 
pjishing  the  object  of  their  visit :  i.  e.  the  heailing  of  their  mala- 
dies. 

This  identical  question  has  been  again  and  again  adjudicated  in 
England,  in  ]:eference  to  Epsorn,  Tunbridge  Wells,  and  like 
places  of  resort,  and  the  uniform  decision  has  been,  that  houses  of 
entertainment  connected  with  these  places  of  fashionable  resoit, 
were  not  inns  or  taverns,  in  the  legal  acceptation  of  these  terms. 
5  Mod.  427,  430.  Carth,  417.  Cro.  Jac.  2H,pl  4.  1  Ld,  Ray- 
fnond,  47&,  Sfv.  , 

'  But  it  is  said,  that  the  plaintiff  in  this  case  has  assumed  the  office 
and  character  of  an  inn-keeper,  and  sued  for  special  damage, 
*  sustained  in  his  business  as  such.  It  is  conceded,  I  understand, 
upon  the  authority  of  the  cases  cited,  that  the  owners  of  these 
Mineral  Springs  could  not  be  deemed  taveni  keepers  under  jiBfi 
Act,  but  it  is  argued,  that  inasmuch  as  the  plaintiff  claims  lb  re* 
cover  in  that  right,  and  by  virtue  of  that  employment,  lihat*  he 
must  be  judged  by  his  pleadings. 
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Wo  do  not  so  undcrdtnud  the  record.  So  far  from  declaring  aa 
a  coimnon  inn-keeper,  the  pleader  seems  studiously,  throughout 
to  have  avoided  that  conclusioit.  It  is  true  that  he  states,  that  at- 
tached to  these  Medicinal  Springs,  there  are  *'  commodious  and 
extensive  baths,  and  a  large  hotel,  and  a  number  of  small  build* 
ings,  which  have  been  erected  and  fitted  up  at  great  expense." 
But  it  is  all,  as  i^  is  averred,  "  for  the  convenience  of  the  visitors 
who  resorted  to  this  fountain  of  health."  The  writ  recites,  that  the 
plaintiff's  ixjt  profits  were  diminished  in  consequence  of  this  nui- 
lonce;  $10,000  per  annum.  But  what  was  the  source  of  this  in- 
come] The  declaration  informs  us,  i^ot  for  furnishing  travel"  i 
lers  generally  **  on  their  way,"  in  the  expressive  language  of  the 
Court  of  Common  Pleas,  just  quoted,  but  in  supplying  "the  vUi- 
tars  at  tlU  Wdnn  S]/ringa  with  houses,  boarding,  lodging,  atten- 
tion," &c. 

Now,  analogize  this  writ  to  one  of  those  referred-  to  in  the 
British  Reports.  By  Statute  4  and  6  Wtll.  and  Mary,  entitled 
"  an  Act  for  carrying  on  war  with  France^"  it  is  declared  "  that 
Constables  may  quarter  soldiers  upon  inn-keepers**  &c.  An  ac- 
tion was  brought  against  a  Constable  for  quartering  a  horse  and 
dragoon  upon  the  plaintiff,  in  which  it  is  alleged  that  there  are 
wholesome  wells  at  Epsom,  and  that  for  the  purpose  of  drinking 
said  waters,  the  plaintiff  let  lodgings  to  such  as  resorted  thither 
to  dnnk  the  waters,  or  for  air,  or  for  their  pleasure,  and  did  dress 
victuals  for  them,  and  sell  them  ale  and  beer,  and  entertain  their 
h6r8es  at  eighteen  pence  per  day,  &c.  I  ask,  is  not  the  parallel- 
ism in  the  averments  of  the  two  writs  perfect  ?  And  yet  the 
Courts  there  have  constantly  held,  that  such  allegations  did  not 
constitute  the  plaintiff  an  inn  or  tavern  keeper,  within  the  de- 
scription of  the  Act ;  and  that  such  a  prc^rietor  was  'neither  lia- 
ble to  have  soldiers  quartered  on  him,  nor  compellable  to  enter- 
fain  etery  body,     12  Mod,  R,  255. 

Again,  test  this  (declaration  by  the  forms  prescribed  in  the 
works  on  Pleading,  and  the  distinction  is  palpable.  When  an  ac- 
tion is  brought  by  the  keeper  of  a  public  house,  the  writ  runs 
thus:  *<  Whereas,  your  petitioner,  before  and  at  the  time  of  com*  . 
mitting  the  grievance. hereinafter  mentioned,  was  an  inn-keeper,  : 
and  did  keep  a  common  inn  for  the  accommodation  of  travellers  ; 
that  is  to  say,  a  certain  common  inn,  called,"  &c.  2  Chit,  Plead, 
669. 
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How  different  the  recitals  in  the  writ  before  us.  Instead  of 
the  plaintiff  styling  himself  an  inn-keeper  ^  and  the  keeper  of  a  com- 
mon innt  for  the  entertainment  of  all  travellers,  he  describes  himself 
as  the  owner  and  proprietor  of  a  valuable  tract  of  land,  coatsiu- 
ing  600  acres,  with  the  appurtenances  thereon,  known  as  the 
Warm  Springs  in  Merriwether  County,  upon  and  issuing  out  of 
which  is  a  bold  spring  of  warm  water,  possessing  valuable  medici- 
nal qualities,  and  celebrated  for  its  cure  of  the  many  maladies  to 
which  the  human  family  are  subject,  and  remarkable  for  its  pare 
and  salubrious  atmosphere ;  that  in  consequence  thereof,  crowds 
'  teBorted  thither  to  spend  the  summer  and  fall  months,  and  that  the 
plaintiff  was  in  the  habit  of  furnishing  the  said  visitors  with  lodg- 
ings, diet,  &c. 

To  state  the  two  forms,  is  to  exhibit  their  contrast  in  the  most 
striking  manner.  The  argument,  therefore,  which  woujd  con- 
clude the  plaintifPs  rights,  because  he  has  sued  as  a  common  inD- 
Iceeper,  must  certainly  fail.  Nothing  can  be  more  foreign  from 
that  character  than  the  one  in  wbich  he  has  declared.  He  may 
Veil  rest  content  to  stand  or  fall  oy  the  record — ^to  be  justified  or 
condemned  by  the  account  which  he  has  given  of  his  occupation 
in  the  action  which  he  has  brought. 

It  is  suggested,  that  the  policy  of  the  Act  of  1791,  extends  io 
taverns  at  watering  places,  as  well  as  any  where  else.  If  there 
be  any  policy  in  the  Statute,  out  people  have  been  slow  in  findiog 
it  out,  and  our  Inferior  Courts  .very  remiss  in  not  enforcii^git 
The  very  existence  of  the  Act  was  known  only  to  a  few  antiijna* 
rifins  of  the  profession,  and  it  is  a  notorious  fact,  that  it  has  re- 
mained almost,  if  not  altogether,  a  dead  letter  in  the  Digest  for 
sixty  years.  If  ever  an  Act  becomes  obsolete  for  non-user,  this 
•  has.  It  has  been  found,  I  apprehend,  by  experience,  that  in  tfaifl, 
as  in  most  things  else,  unrestricted  competition  is  the  wiser  policy; 
that  tavern  keeping,  like  every  thing  else,  will  regulate  itself  bet- 
ter than  can  be  done  by  a  tariff  of  charges,  to  be  imposed  by  the 
Inferior  Court,  and  the  less  legislative  interference  wi£hr  car  con- 
trol over  private  enterprise,  the- better  for  the  country. 

2.  As  to  the  question  of  notice,  the  want  of  which  is  pleaded  in 
bar  to  the  plaintiff's  right  to  recover  <it  alU  in  this  suit,  it  is  Xifw] 
mind  equally  free  from  doubt  or  difHculty,  both  upon  pr^muple 
and  authority.  / 

It  is  exceedin^y  questionable  upon  principle,  whether  notice 
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in  any  case,  ought  to  be  required,  in  order  to  bring  an  action  for 
a  nuisance.  It  is'  not  now,  and  never  was  held  necessary,  to  enti- 
tle the  plaintiff  to  have  it  abated.  Many  of  the  old  writers  say 
nothing  about  notice,  in  treating  of  the  subject.  "  An  action  on 
the  case  lies  for  a  nuisance  to  the  freehold,"  says  Baron  Comyn^ 
"  though  the  plaintiff  might  have  an  asnae  or  quod  pertnittat.  It 
lies  against  him  who  erects  the  nuisance,  as  well  as  against  him 
who  continues  a  nuisance  erected  by  another;  as  if  A  divert  water 
by  a  pipe  and  cock  to  his  house,  an  action  lies  against  his  wife  af- 
ter his  death,  if  she  live  in  the  house  and  uses  the  water,  for  every 
turning  of  the  cock  is  a  new  nuisance.  So,  if  a  man  erect  a  house 
or  a  mill,  to  the  nuisance  of  another,  every  occupier,  afterwards, 
is  subject  to  an  action  for  the  nuisance.  So,  if  one  recover  against 
A,  for  the  erection  of  a  nuisance,  he  may  afterwards  maintain  an 
action  against  him  for  the  continuance,  though  he  has  made  a  lease 
of  it  to  another,  or  may  have  it  against  the  lessee  of  it  for  the  con- 
tin  uancci  at  his  election."  Digest,  toL  1,  tit.  Action  on  the 
Casejbr  a  Nvisance,  h. 

Here,  it  will  be  observed,  there  is  no  allusion  whatever  to  no- 
tice, in  order  to  entitle  plaintifT  to  his  action,  either  against  him 
who  committed  the  wrong,  or  the  feoffee,  for  its  continuance. 

The  Statute  of  Westminster,  which  made  Jdm  liable  to  whom 
the  person  erecting  tbe  nuisance  had  conveyed  the  tenement, 
says  nothing  about  notice  as  a  prerequisite  or  condition  precedent 
to  the  feoffee's  liability.  Nor  is  any  request  averred  in  the  form 
of  tbe  writ,  as  it  is  given  in  Baton*s  case,  which  was  an  assise 
against  him  who  erected  and  him  who  continued  the  nuisance, 
jointly. 

In  Mr.  Chittf/*s  precedent  for  continuing  a  nuisance,  there  is  no 
request  averred  to  abate  or  remove  it.     2  Chitty  on  Plead.  770. 

The  case  of  Beswick  vs.  Condon,  ( Cro.  Eliz.  402)  is  the  first  re- 
ported case  I  can  find  updn  this  subject.  There  the  form  of  the 
writ  is  given:  "For  that  the  defendant  levied  a  dam  in  such  a 
rirer,  on  such  a  day,  whereby  it  surrounded  the  land  of  J  S,  who 
afterwards  enfeoffed  the  plaintiff  thereof;  and  that  the  defendant 
adhuc  malitiose  ctistodivii,  the  said  dam,  whereby  the  plaintifTs 
land  is  surrounded." 

Here,  then,  is  the  exact  case  before  us,  in  every  fact  and  feature : 
namely,  an  action  by  the  feoffee  of  the  land  injured,  against  the 
person  who  fcommitted  the  tort,  by  erecting  the  dam  in  the  stream 
voC.  vii.  41 
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before  he  became  the  purchaser  of  the  property  injured.  Aod 
there,  as  here,  there  was  a  demurrer  in  law  interposed ;  not  for 
want  of  notice,  but  because  the  plaintiff  had  not  any  interest  in  tho 
land  at  the  time  the  nuisance  was  erected;  and  there  was  not, it 
was  insisted,  any  new  thing  done  to  his  injury.  But-  the  Court 
held,  that  the  action  was  well  brought  for  the  continuance  of  tho 
nuisance,  from  such  a  day  to  such  a  day,  after  the  plaintiflf  pur- 
chased. And  Pophamf  Justice,  in  delivering  his  opinion,  remark- 
.  ed,  "  If  one  levies  a  bank  in  a  river,  whereby  part  of  my  land  is 
surrounded,  and  afterwards  I  make  a  feoffment  of  my  land  to  J 
S,  and  afterwards  another  part  is  surrounded  by  reason  of  tbat 
bank,  he  shall  have  an  assise  of  nuisance,  quod  Jerit  concessum  \  bo 
here,  for  that  the  land  of  the  feoffee  grew  a  malo  ad  pejus  de  die  in 
diem,  by  reason  of  the  inundation  made  by  this  dam,  it  is  reason 
the  feoffee  should  have  his  action."  Clench  and  Fenner,  two  of 
the  Court,  dissented,  on  the  ground  that  the  tort  before  made  was 
extinguished  by  the  feoffment ;  and  there  was  not  anything  done 
since  the  fcofiment,  which  the  feoffeo  could  punish.  But,  after- 
wards, at  a  subsequent  term,  being  moved  again,  all  the  Justices 
agreed  that  the  action  was  well  brought.  It  appears  from  the  Re- 
porter, that  judgment  was  afterwards  given  for  the  defendant  in 
the  case.  But  it  was  upon  a  new  objection  :  namely,  that  a  man 
shall  never  have  an  action  on  the  case,  where  he  may  have  any 
other  remedy,  by  writ  found  in  the  Register;  for  the  action  on 
the  case  is  only  given,  where  there  wants  such  a  remedy.  Ami 
here  the  pldintiff  might  have  his  remedy  by  an  a^isc  or  quod  per- 
mit taL 

How  forcibly  the  observation  of  Justice  Topltam  applies  to  this 
case— "  that  the  land  of  the  feoffee  grew  worse  and  worse  every 
day,  by  reason  of  the  inundation  made  by  the  dam,  and  that  ikctt* 
fore,  the  feoffee  should  have  his  action."  In  the  cas^  under  dis- 
cussion, the  mischief  did  not  develope  itself  until  after  Robert 
Bonner,  the  plaintiff,  became  the  purchaser  of  the  property.  Then 
it  was,  some  two  yeara  after  the  mill-dam  was  raised,  and  the  tim- 
ber on  the  low-lands  overflowed  by  the  pond,  having  decayed,  the 
malaria  spread  desolation  and  death  all  around. 

If  the  case  then  of  Beswick  w.  Condon  be  law — and  I  know  v/b  rea- 
son why  it  is  not — it  was  argued  among  others,  by  Gla%tjXLt^  who 
was  afterwards  Speaker  of  the  House  of  Commons  in  the  reiga  of 
King  James,  and  the  author  of  a  volume  of  Reports,  an4  decided  up- 
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on  precedents  drawn  from  the  naiura  brevium  ofFiiz  Herbert,  and 
the  earliest  and  oldest  repositories  of  the  law — I  repeat,  if  this  uu- 
thority  has  not  been  overruled,  then  it  would  seem  to  be  decisive  of 
the  question.  It  establishes,  conclusively,  that  in  an  action  on  the , 
case  for  a  nuisance,  at  the  instance  of  the  assignee  of  tbe  property 
injured  against  the  original  wrong  doer,  that  notice  is  not  neces- 
sary ;  but  that  the  defendant,  continuing  tbe  tort,  af^cr  the  plain- 
tiff's title  accrued,  and  in  the  use  and  enjoyment  of  the  dam  so 
erected,  with  aggravated  injury  to  the  plaintiff,  is  amenable  to 
\x\m  in  damages.  And  if  a  case  can  be  found,  controverting  this 
proposition,  it  bas  escoped  my  notice,  after  the  most  careful  and 
diligent  investigation. 

The  case  of  RyppiM  vs,  Bowles,  ( Croke  James,  373,)  is  tbe  next 
in  chronological  order,  and  it  was  this :  Thomas  Henson  erected 
a  building,  by  wbich  the  plaintiffs  window  was  darkened.  Af- 
terwards, Bowles,  the  defendant,  being  in  possession,  the  plaintiff 
brought  an  action  against  him  for  continuing  the  nuisance.  Coke, 
Chief  Justice,  inclined  to  the  opinion  that  the  present  occupier 
was  not  liable.  But  all  the  Court  held,  that  he  tcJio  erected  the  nu- 
itance  was  liable. 

In  Brent  vs.  Haddan,  ( Croke,  James,  555,)  one  Quarles  had  a 
mill,  and  erected  a  dam,  which  caused  the  water  to  overflow  tbe 
plaintiff's  land.  Quarles  leased  the  mill  to  Haddon,  against  whom 
the  plaintiff  brought  his  action  for  continuing  the  nuisance,  and 
Haddon,  tbe  lessee,  was  held  to  be  liable.  > 

In  Roxtoell  vs.  Prior,  (2  Salk.  460 — 1  Ld.  Raym.  713,)  it  was 
decided,  that  where  a  tenant  for  years  erected  a  nuisance,  for 
wbich  an  action  was  brought  against  bim,  and  a  recovery  had,  and 
he  then  underlet  to  another,  an  action  might  still  be  maintained 
against  him  who  erected  it,  for  tbe  continuance  of  tbe  nuisance. 

An  action  on  the  case  lies  against  him  who  erects  a  nuisance, 
and  against  him  who  continues  a  nuisance  erected  by  another. 
Thus  the  occupant,  as  well  as  tbe  owner  of  a  thing,  erected  to  the 
nuisance  of  another,  is  liable  to  an  action  on  the  case,  which  may 
be  brought  by  the  successive  owners  and  occupants  of  the  place 
where  tbe  injury  is  sustained.'    Bigelow^s  Dig.  440. 

Up  to  tbis  period,  we  find  nothing  in  the  books  of  notice,  as  be- 
tween a^y  parties.  But  Penmddock*s  case,  (5  Coke,  101,)  estab- 
lished tbe  doctrine,  that  where  suit  is  brought  against  the  feoffee 
of  the  per6<}n  who  erected  the  nuisance,  that  a  previous  request 
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to  aibate  it,  was  necessary ;  and  from  that  time,  this  distiocdoD 
«eems  to  have  been  generally  followed,  both  in  England  and  iu 
this  counti7. 

In  that  ca6e,  the  suit  was  at  the  instance  of  the  assignee  of  the 
former  proprietor,  against  the  Jeofee  of  the  wrong  doer.  And  dnj 
judgment  of  the  Court  was,  that  the  distilling  of  the  waters,  in 
the  time  of  the  feofiee,  was  a  new  wrong,  and  that  the  plaintiff  wai 
entitled  to  sue,  aflpr  request  of  amendment,  but  not  befure.  It 
was  further  resolved,  that  it  lay  against  him  who  did  the  wrmgy 
without  request.  And  although  this  last  resolution  was  evidentlj 
an  obiter  dictum  only,  nevertheless,  it  has  been  followed  as  the 
law,  ever  since. 

In  Winsmore  vs*  Greenbank,  (  WUlcs*  JR.  597,)  decided  in  1795, 
the  same  doctrine  is  affirmed,  and  upon  the- authoi'ity  of  Penrnd- 
dock's  case.  "  As  to  the  distinction,"  say  the  Court,  "  between 
^  the  beginning  and  continuance  of  a  nuisance,  by  building  a  house 
that  hangs  over  or  damages  the  dwelling  of  another,  that,  against 
the  beginner^  an  action  may  be  brought,  without  laying  a  re- 
quest to  remove  the  nuisance ;  but  against  the  continuer,  a  re- 
quest is  necessary."  The  Court  say  :  "  That  many  autboiities 
might  be  quoted,  but  that  the  case  is  certainly  so,  and  the  reason 
of  it  is  obvious," 

"  In  general,"  says  Mr.  Chitty^  '♦  it  is  necessary  to  state  in  the 
declaration,  not  only  the  injury  complained  of,  but  also,  the  mo- 
tive, that  it  was  unlawfully  and  maliciously  committed,  as  that  the 
defendant,  having  been  requested  to  reniove  a  nuisance  erected 
by  another,  fraudulently  continuing,"  &c. .  1  Chit.  PL  423.  And 
again  :  ''  In  a  declaration  for  the  continuing  of  a  nuisance,  it  i« 
not  necessary  to  show  the  time  when  it  was  erected.  If  the  ac- 
tion is  not!  brought  against  the  original  erector  of  the  nuisance,  but 
against  his  feoffee,  lessee,  &c.  it  may  be  necessary  to  allege  a 
special  request  to  the  defendant,  to  remove  the  nuisance,"  2  Chit^ 
PL  770,  noU  h. 

The  position  occupied  on  the  other  side  is,  that  not  only  m  an 
action  between  the  assignee  of  the  former  proprietor,  and  the 
.  feoffee  of  the  erector  of  the  nuisance,  that  notice  is  necessary,  bat 
that  it  is  also  incumbent  to  allege  and  prove  notice,  where  Ae  as- 
signee of  the  foimer  proprietor  sues  the  wrong-doer /fiimaelf. 
And  it  is  gravely  insisted,  that  a  vital  principle  of  the  law  is  in- 
volved in  this  point ;  and  it  niay  be  $0,  but  one  thin^is  quite  ev- 
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ident,  and  that  is,  that  the  case  in  Colce  furnishes  no  pretext  for 
this  proposition.  The  opinion  put  forth  there  is,  "  That  the  ac- 
tion is  good  against  him  who  did  the  wi'ong,  vrithout  requcU,^'  To 
say  that  this  is  only  true,  when  brought  by  the  original  proprietor, 
,is  9n  interpolation  not  warranted  by  the  report,  nor  sustained  by 
any  subsequent  adjudication.  , 

It  is  true,  that  Prof,  Grceideaf^  in  his  Treatise  on  Evidence ^  says  : 
*'  If  the  plaintififhas  purchased  a  house,  against  which  a  nuisance 
has  been  committed,  he  may  sustain  this  action  for  the  continuance 
'of  the  nuisance,  after  request  to  abate  it."^2  Greenff.  Ev.  §472.  And 
Penruddock*9  case,  and  that  in  Willes^  R.  are  referred  to,  in  support 
of  the  text.  Now,  if  the  writer  intended  to  say,  that  the  purchaser 
might  maintain  an  action  against  the  feoffee  of  him  who  erected 
the  nuisance,  upon  request  to  abate,  as  he  probably  did,  he  is  sup- 
ported by  the  precedents  which  he  cites.  I  feel  justified  in  put^ 
ting  this  construction  upon  the  dictum,  because  the  writer  speaks 
of  the  continuance  of  the  nuisance,  a  teim  rarely,  if  ever,  applied 
to  bim  who  erected  it.  If,  however,  he  is  to  be  understood  as  it 
is  argued  he  shall  be,  by  counsel  for  the  defendant  in  error,  all 
I  have  to  say  is,  that  so  far  from  being  sustained  by  his  referen- 
ces, they  expressly  cotitradict  him,  and  inculcate  directly  the  op- 
posite •  conclusion ;  and  the  same  remark  applies  to  the  dictum  in 
Wheaton's  Selwyn,  856. 

Mr,  Saunders  understood  the  principle  as  all  the  Courts  have 
held  it,  where  the  question  has  arisen.  He  says :  **  It  is  not  ne- 
cessary that  the  nuisance  be  first  occasioned  by  the  defendant;' 
he  will  be  equally  liable, .  if  he  permit  it  to  continue ;  though, 
where  he  is  not  original  promoter  of  the  nuisance,  a  notice  must 
have  been  served  upon  him  to  removq  it.  The  plaintiff,  howev- 
er, may  el^ct  to  sue  the  party  originally  occasioning  the  nuisance,  * 
or  his  alienee."  And  he,  too,  quotes  Penruddock*s  case.  Sound.' 
PL  Sr  Ev.  1,  690. 

Here,  again,  it  will  be  seen  how  broadly  the  distinction  is  kept 
up,  everywhere,  between  a  suit  against  the  original  promoter  of 
the  nuisance  and  his  alienee;  everywhere  maintaining  that,  as 
jagainst  the  former  spit  may  be  brought,  without  designating  by 
whOfn»  whether  the  original  proprietor  of  the  property  injured, 
or  his  assignee,  without  notice  ;  whereas,  a  request  must  be  made 
o^thejexfffee,  before  the  action  is  commenced.  And  if  ever  there 
was  a  case  where  this- distinction  should  not  be  overlooked,  it  is 
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this.  For  bore,  the  injury  resulting  from  the  constructioB  of  the 
dam,  was  not  even  developed,  until  afier  the  plaintiff's  title  ac- 
crued. Had  ihe  original  erector  of  the  dam,  discontinued  its  lue, 
l>efure  Robert  Bonner  purchased,  it  might  have  been  a  question, 
whether  any  offence  had  been  committed  by  Welboni  against 
him.  But  this  is  not  the  proof.  The  defendant  continued  in  the 
occupancy  of  the  mills,  during  the  years  1845  and  1846,  when  tbe 
work  of  destruction  was  at  its  worst.  In  the  case  in  Dyeri  319, 
the  adverse  counsel  admitted,  that  Lady  Brown,  who  succeeded 
to  the  possession  of  the  premises,  upon  the  death  of  her  husband, 
was  liable — "  Because  every  turning  of  the  cock,  by  which  the 
water  was  diverted,  was  a  new  nuisance."  This  action,  there- 
fore,  is  not  for  a  nuisance  committed  before  Banner* s  time,  but  for 
a  tort  done  to  him. 

Were  it  otherwise ;  were  it  for  a  wrong  done  long  before  the 
conveyance  was  made  to  the  present  plaintiff;  the  Courts  have 
gone  great  length  to  maintain  such  a  proceeding.  In  Mexanitf 
vs.  Kerr,  (2  Ratcle^s  R^  83,)  the  Supreme  Court  of  Pennsylvania 
held— 

lst«  That  an  action  on  the  c^e  lies  for  damage  done  to  landi 
however  small,  caused  by  a  mill-dam ;  and, 

2dly.  That  such  action  may  be  brought  by  a  grantee  of  the 
l&nd,  at  any  time  within  20  years  after  the  erection  of  the  dam, 
though  his  previous  grantors  and  grantees  had  made  no  com- 
plaint, or  some  of  them  may  have  considered  the  dam  a  benefit 

In  Pierson  vs.  Glean,  (2  Green* s  N.  J,  R.  36,)  an  action  of  tres- 
pass on  the  case  was  brought  by  the  plaintiff,  against  the  defend- 
ant,ybr  continuing  a  nuisance.  To  the  declaration,  'the  defendant 
pleaded,  among  other  things,  that  he  never  erected,  omnlawfuUy 
maintained,  the  alleged  nuisance;  that  prior  to  the  26th  of  July* 
1830,  he  had  no  title  to,  or  possession  of  the  dam  complained  of; 
that  on  that  day,  he  became  seized  and  possessed*  since  which 
time  he  had  never  been  requested  to  reform  or  remove  said  dam. 
To  this  plea,  there  was  a  general  demurrer  and  joinder. 

"  The  law,"  says  the  Court,  "  settled  in  Penruddock's  case,  baa 
never  been  seriously  questioned  since.  In  that  case,  it  was  re« 
solved,  that  though  the  continuance  of  the  nuisance  by  thefit^ 
was  a  new  wrong,  yet,  a  quodpertnittat  would  not  lie  agaiisft  hinif 
without  a  request  made.    And  that,  as  well  upon  the  go^  sense 
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and  common  justice  of  the  ca^e,  as  upon  the  ground  of  venerable 
and  unquestioned  authority,  the  demurrer  ought  to  be  overruled. 

Thus,  it  is  manifest,  that  whenever  end  wherever  the  doctrine 
has  been  discussed,  the  principle  in  Pcnniddock*s  case  has  been 
constantly  cited,  and  always  adhered  to,  without  variableness  or 
shadow  of  turning  ;  which  is,  that  in  an  action  for  a  continuance  of 
the  nuisance,  against  the  feoffee  of  the  wrong-doer,  whether  at 
the  instance  of  the  original  proprietor  of  the  property  injured,  or 
his  assignee,  request  mustjirst  be  made  ;  but  that  as  against  him 
that  committed  the  wrong,  the  original  erector  or  promoter  of 
the  nuisance,  no  notice  is  necessary,  no  matter  who  sues.  And, 
as  was  rightly  said  in  Winsmore  vs.  Grcenbankf  **  The  law  is  cer- 
tainly so>  and  the  reason  is  obvious.!?  And  hence,  we  conclude, 
that  tlie  present  action  ie  properly  brought  against  Welborn,  who 
erected  the  nuisance,  and  who  continued  to  keep  it  up,  without 
notice.  And  we  should  have  regretted  deeply  to  have  found  the 
law  otherwise,  seeing  the  destruction  this  mill-dam  has  occa* 
sioned,  causing  a  sacrifice  of  $10,000  a  year,  for  two  years  suc- 
cessively, to  the  proprietor  of  the  Springs*  property.  Had  the 
law  been  different,  it  would  have  been,  to  my  mind,  a  serious  im- 
putation upon  the  science. 

So  jealous  and  guarded  have  been  the  Courts,  relative  to  this 
matter,  that  they  bavQ  steadily  ruled,  that  a  person  never  can,  by 
proscription  or  otherwise,  acquire  a  right  to  maintain  a  nuisance. 

Said  Sutherland,  J.  in  Mills  vs.  Hall,  (9  Wend.  315,)  "  Admit- 
ting that  the-  defendant's  dam  has  been  erected  and  maintained, 
more  than  20  years,  and  that  during  the  whole  of  that  period,  it 
has  rendered  the  adjacent  country  unhealthy,  such  length  of  time 
can  be  no  defence,  either  to  a  proceeding  on  the  part  of  the  pub- 
lic, to  abate  it,  or  to  an  action  by  an  individual,  for  the  special 
and  peculiar  injury  which  he  may  have  suffered  from  it." 

The  fact  seems  to  be  entirely  overlooked,  in  this  discussion, 
that  the  continuance,  and  every  use  of  that  which  is  in  its  erection 
and  use,  a  nuisance,  is  a  new  nuisance,  for  which  the  party  in- 
jured has  a  remedy  for  his  damages.  Staple  vs.  Spring  et  al,  10 
Mass.  R.  72.  And  yet,  it  is  denied  that  Mr.  Welborn,  who  orig- 
inally erected  the  nuisance,  and  who  continued  and  used  it  for 
two  years  and  more,  afler  the  present  plaintiff's  title  accrued^  is 
guilty  of  any  ofience  against  him. 

And,  say  the  Court  in  Plummer  vs.  Harper,  (3  N.  H.  R.  88,) 
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'*'  Upon  an  exarnination  of  all  the  cases,  k  will  be  found,  that  al- 
though in  lapse  of  time,  the  fbrm  of  action  has  entirely  changed; 
yet,  the  books  indicate  no  change  in  the  liability  of  the  wrong 
doers.  No  case  u  to  be  founds  in  which  it  has  heen  doubted,  that  he 
who  erects  a  nuisance,  continues  liable  as  long  q^  the  nuisance  con* 
tinues.  But  it  has  often  been  made  a  question,  how  far,  aiid  un- 
der  what  circu instances,  he  who  adopted  the  acts  of  the  origin^ 
wrong  doer,  shall  be  liable."  •*  And  it  would  be  difiicult  to  find 
a  good  reason  why  the  origiijal  wrong  doer  should  be  discharged, 
even  by  conveying  away  the  land."  "The  injury  has nbconnect'um 
fcith  Ute  oumership  of  the  land.-  He  who  erects  the  nuisance,  does 
not  transfer  the  liability  to  his  grantee,  by  transferring  the  land  ; 
for  it  is  agreed  in  all  the  books,  that  the  grantee  is  not  liable,  un- 
til, upon  request,  he  refuses  to  remove  the  nuisance.  It  does  not 
make  the  original  act  less  injurious,  because  the  grantee  adopts 
it.  And  we  are  not  aware  that  in  any  action  against  an  iiidividu- 
•al  foi*  a  tortt  it  can  be  a  good  defence,  to  show.that.^  third  person 
has  assented  to  the  wrong,  and  thus  become  liable." 

Thus,  it  is  found  that  the  person  originally  efectingthe  nuisance, 
is  not  only  liable  to  the  then  proprietor  of  adjoining  lands,  in- 
jured by  it,  but  to  his  grantees,  at  any  distance  of  time ;  and  liable 
so  long  as  the  nuisance  continues,  notwithstandii)g  he  has  con- 
veyed away  the  tenement,  and  although  bii  feoffee  may,  by  refu- 
sing to  remove  the  nuisance,  upon  request,  have  raadc/  himself 
likewise  personally  responsible. 

I  have  not  deemed  it  necessary  to  advert  to  the  case  of  Ct^lin 
vs,  McLemare,  (1  Stewards  R.  133,)  in  which  the  Supreme  Court 
of  Alabania  held,  that  the  vendee  of  land,  after  special  requost  to 
remove  a  nuisance  which  had  b^en  erected  before  he  purchased, 
may  maintain  an  action  for  continuing  it. 

The  facts  there,  show  that  notice  to  remove  the  nuisance,  was 
actually  given.  The  question,  therefore,  as  to  its  necessity,  was 
not  debated.  The  opinion  is  right,  and  we  cordially  condur  in  it. 
Nay,  more— we  would  adopt  the  dictum  of  Mr.  Chitfy,  and  say, 
that  ''In  some  cases,  it  was  necessary,  and  in  all  cases,  it  is  judi- 
cious, prior  to  the  commencement  of  the  action,  to  require  the  d^ 
feodant  to  abate  the  nuisance."  1  Chit,  PI,  102.  I  would  ^tAj 
add,  that  no  authority  is  cited  in  the  case  in  Alabama.  TVe  Re^ 
porter,  in  a'  note,  refers  to  the  dictum  in  Sehcyn^s  N.  P,  and  the 
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references,  which  are  Penruddoek^t  case^  and  the  decision  in 
Witla,  on  which  we  have^-already  commented. 

3.  Finally,  it  is  contended,  that  the  testimony  of  McDoug^ld 
and  others,  that  they  declined  visiting  the  Warm  Springs,  on  account 
of  their  apprehension  of  sickness,  caused  hy  defendant's  mil]«pond. 
was  properly  rejected,  as  too  remote  to  be  given  in  evidence,  as 
proof  of  consequential  damages  produced  by  this  nuisance. 

I  confess  I  can  hardly  comprehend  this  objection.  It  is  almost 
too  attenuated  to  be  grasped  by  the  mind. 

If  there  be  any  distinction  between  direct  and  consequential 
damages,  at  this  day,  it  is  this :  where  a  nuisance  is  public,  or 
common  to  all  the  citizens,  no  one  can  assign  his  proportion  of 
it,  unless  the  injury  be  particular  and  du'ect.  But  this  is  ajprt« 
vote  nuisance.  The  injury  laid  in  the  declaration,  is  a  special  in* 
jury ;  and  Bonner,  who  sues,  has  suffered  a  damage  not  common 
to  all  others.  His  cause;  of  action  is  therefore'  well  laid,  and  the 
proof  proffered  lyas  admissible  to  support  it. 

The  case  o£  Iceson  vs.  Moore,  {Ld.  Raynu  4S6,  and  12  Mod* 
263,)  was  for  damage  sustained  by  the  plaintiff,  in  having  the 
passage  of  his  colliery  obstructed  by  the  defendant,  who  was 
owner  of  another  colliery,  hy  which  the  benefits  and  profits  of  the 
l^laintiff 's  colliery  were  lessened.  This,  it  appears  to  me,  is  vei*y 
much  like  the  ease  beforo  us,  and  must  have  been  made  out,  ne- 
cessaiily,  by  just  such  evidence  as  the.  plaintiff  here  proposed  to 
introduce.  The  judgment  in  this  case  was  for  the  plaintiff, 
Holt's  opinion  to  the  contrary,  being  reversed  by  all  the  Judges 
of  the  Common  Pleas,  and  the  Barons  of  tl^e  Exchequer. 

In  Hart  vs.  Basset,  (33  Car.  2.  Sir  S.  Jones,  156,)  an  action 
was  supported  by  a  person  entitled  to  receive  tithes,  who,  in  con- 
sequence of  an  obstruction  in  the  highway,  was  forced  to  carry 
his  tithes  by  a  circuitous  route.  The  writ  alleged,  that  he  was 
forced  to  carry  ];hem  by  a  longer  and  more  difficult  way,  and  no 
other  damage  was.  shown. 

,  In  Chichester  vs.  Lethbridge,  (11  Geo.  2,  WiUeSfTl,)  the  last 
adjudged  case  in  England,  prior  to  the  revolution  on  the  subject, 
the  plaintiff  averred,  that  at  divers  times,  between  two  certain 
days»  he  was  travelling  in  his  coach  in  a  certain  highway^  but'the 
defendant  obstructed  the^  said  highway,  by  bars,  posts,  benches, 
&c.  and  in  his  proper  person  withstood  the  plaintiff  from  remo- 
ving and  flA>ating  the  obstruction  ;  so  that  the  plaintiff,  then  and 
VOL.  vn^    42 
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hitherto^  c&tdd  not  tmd  cannot  Itacc  or  use  the  said  highway  as  kt 
ought,  to  his  damage  forty  pounds.  The  Court  were  of  the 
opinioDy'that  the  damage  was  sufficiently  direct  aiid  special  to 
support  the  action.  ■ 

The  case  oS  Rose  vs.  Mills,  (4  Maule  ^  Selicyn,  101,)  was  the 
obstruction  of  a  navigable  stream,  so  that  the  plaintiff  could  not 
pass  with  his  boat  and  goods.  This  was  held  to  be  direct  or 
special  damage,  but  surely  not  more  so  than  the  ca^e  in  this  writ. 

The  only  American  case  that  I  shall  refer  to,  is  Hughes  vs.  Hi- 
ser,  (1  Binney,  463,)  which  was  the  obstruction  of  a  stream  by  a 
dam,  which  prevented  the  plaintifi'  from  floating  a  raft  of  timbei 
to  market,  and  the  judgment  was  for  the  plaintiff.  The  Court 
below  held,  or  seemed  to  think,  that  if  Hughes  liod  declared  that 
the  injury  arose  from  owning  a  valuable  lot  of  timber  above  the 
dam«  which  he  intended  to  raft  to  mfirket,  but  did  not,  in  conse- 
quence of  the  erection  of  the  dam,  that  he  could  not  have  recov- 
ered,  as  the  injury  would  have  been  too  remote^  and  in  contem- 
plation only.  But  the  Court  held,  that  to  support  an  action  on 
the  case,  even,  fi3r  a  common  nuisance,  that  it  was  not  necessary 
that  the  damage  sustained  should  have  been  direct;  it  was  enough 
.if  it  was  consequential, 

'  For  ourselves,  we  repudiate  such  nice  ulistinctions,  and  hold 
that  an  injury  that  reduces  the  profits  of  oujr  estate  $^,000  in 
two  years,  and  .reduces  its  market  value  to  almost  a  nominal 
price,  is  present  and  palpable,  and  that  the  testimony  tendered 
was  competent  to  establish  the  truth  of  the  declaration. 


Wabner,  J.  dissenting. 

In  the  view  which  I  -take  of  the  questions  presented  by  the  re* 
cord  in  this  case,  I  must  dissent  from  the  judgment  which  a  miyor* 
ity  of  the  Court  feel  it  to  be  their  duty  to  pronounce.  My  ol^ec- 
tions  to  the  reversal  of  the  judgment  of  the  Court  below,  are  bas- 
ed upon  what  I  consider  to  be  the  funiimental  principles  of  the 
law,  sustained  and  sanctioned,  as  I  hbpe  to  show,  by  authori^, 

"  This  is  an  action  on  the  case,  instituted  by  the  plaintifi^  to  re> 
cover  damages  from  the  defendant,  (and  I  now  quote  Irom  the 
brief  furnished  the  Kl^ourt  by  the  counsel  for  plaintifp  in  error») 
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for  an  injury  done  to  his  health,  to  hia  property,  and  to  the  bun- 
net*  tjf  cntertamiitg  visitors  at  the  Warm  Springs,  in  Merri wether 
County/'  The  plaintiff  in  the  Court  below  rightly  conceived  the 
nature  and  objea  of  the  action,  and,  to  my  mind,  it  is  difficuk  to 
read  the  various  counts  in  the  declaration  without  understanding 
the  nature  and  object  of  the  suit.  First,  the  plaintiff  claims  gen- 
eral  damages  for  an  injury  done  to  his  health,  and  that  of  his 
family.  Second,  he  claims  general  damages  for  an  injury  done  to 
his  property ;  and  third,  he  claims  special  damages  for  an  injury 
done  to  his  buftiness,  as  the  keeper  of  a  hotel  or  house  of  entertain* 
ment,  at  the  Warm  Springs.  On  the  trial,  the  Court  admitted  the 
testimony  offered  to  show  the  injury  done  to  the  health  of  the 
plaintiff  and  his  family;  and  also  admitted  the  testimony  going  to 
show  the  general  damage  done  to  his  property;  but  so  much  of 
the  testimony  of  the  plaintiff  as  went  to  show  the  special  damage 
which  he  had  sustained,  as  the  keeper  of  a  hotel  or  house  of  en- 
tertainment, was  rejected  by  the  Court,  on  the  ground  that  the 
plaintiff  had  failed  to  show  any  license  under  the  Statute  of  this 
State,  authorizing  him  to  keep  a  tavern  or  house  of  entertain- 
ment ;  that  keeping  a  public  house  of  entertainment,  without  li- 
cense,  was  in  violation  of  the  law. ;  that  by  law,  he  could  not  re- 
quire his  customers  to  pay  him,  and,  therefore,  he  could  not  have 
been  injured,  in  legal  contemplation,  by  the  act  of  the  defendant, 
in  depriving  him*of  that  which  the  law  would  not  give  him.  The 
Act  of  1791  declares,*' that  "from  and  afVer  the  passing  of  this 
Act,  ttni/  person  or  persons  wishing  to  keep  a  tavern,-  or  house  of 
entertainment,  shall  petition  the  Justices  of  the  Inferior  Court 
held  for  the  County  where  such  petitioner  resides;  and  the  Court 
to  whom  such  petition  shall  be  exhibited,  shall  thereupon  \;onsid- 
er  the  convenience  of  such  place,  intended  for  a  tavern,  and 
having  regard  to  the  ability  of  such  petitioner  to  keep  good  and 
sufficient  accommodations  for  travellers,  their  horses,  and  attend- 
ants, may,  at  their  discretion,  grant  a  license  to  such  person  or 
persons,  for  the  term  of  one  year  next  ensuing  the  date  of  such 
license,  and  from  thence  to  the  next  Inferior  Court  held  for  the 
said  County,  and  no  longer;  which  license,  upon  petition,  may  be 
renewed  from  year  to  year,  if  the  Court  think  proper :  Provided^ 
altoaijs^  that  before  issuing  such  license,  the  Court  shall  cause  the 
petitioner  to  enter  into  bond,  with  sufficient  security,  to  be  ap- 
proved by.  the  Court,  in  the  sum  of  fifty  pounds,  conditioned  for 
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their  keeping  an  orderly  qnd  decent  bouse,  with  good  and  Buffi- 
cient  accommodation  for  travellers,  their  horses  and  sttendaQts, 
which  hond*  shall  be  filed  in  the  Clerk's  office,  and  subject  to  be 
put  in  suit  upon  any  breach  thereof." 

The  second  section  of  the  Act  declares,  that  ''the  Justices  of 
every  Inferior  County  Court,  at  the  first  term  in  every  year,  shall 
fix  and  establish  the  rates  and  priccss,  to  be  paid,  at  taverns,  for 
liquors«  diet,  lodging,  provender,  stabling  and  pasturage ;  and 
e\-  47  tavern  keeper  shall,  within  one  month  afker  the  rates  10  es- 
tablished, obtain  of  the  Clerk  of  the  said  Court,  a  fair  table  of 
kuch  rates,  which- shall  be  openly^set  up  in  the  public  entertain^ 
ing  room,  in  every  tavern,  and  there  kept  throughout  the  year, 
until  th''  rate  shall  be  fixed  or  altered  again  by*the  Court,  and 
then  a  copy  thereof  shall  be  again  so  obtained,  and  kept,  from 
time  to  time,  under  9k  penalty/  of  ten  pounds,  on  every  tavern-keep- 
er fmlmg  so  ^o  do ;  and  if  any  tavern-keeper  shall  dema&d  and 
receive  any  greater  price  for  any  liquor,  diet,  lodging,  proveotler, 
stabling  or  pasturage,  than  by  such  rate  shall  be  allowed,  be,  ahe 
or  they  so  offending,  shall  forfeit  and  pay  the  aum  of  two  pounds 
'over  and  above  the  sum  extorted  for  every  such- offence,  to  the  in- 
former, recoverable  with  costs,  before  any  Justice  of  the  Peace 
in  the  County  where  such  tavern  ishall  be."     Prince^  839. 

By  this,  Act,  it  will  be  perceived  that  any  person  wishing  to 
keep  a  tavern  or  kowie  of  entertainment  in  liiis  State,  is  required  to 
petition  the  Inferior  Court'  and  obtain  tt license-  to  do  so;  grre 
bond  and  security  to. keep  an  orderly  and  decent  houses  obtab 
from  the  Court  tho  eetahlUlhed  tavern  rates,  and  keep  a  fiiir  table 
thereof^  openly  set  up,  in  the  public  entertaining  room,  A;G«.uoder 
a  pemJty  of  ten  pounds.  .  In  short,  tf  any  person  wishes  to  keep 
a  tavern  or  house  of  entertainment,  for  fee  or  reward,  he  nmst 
comply  with  the  provisions  of  the  Act  of  1791,  or  be  subject  to 
the  penalties  prescribed  by  that  Act.  Something  was  said^abottt 
this  Act  not  being  of  force  in  this  State.  I  not  only  find  it  on  tbe 
Statute  Book  unrepealed^  but  find  it  in  all  the  digests  of  the  laws» 
published  by  the  authority  of.  the  Legislature,  down  lo  as  late  & 
period  as  1846.  In  Cobb's  Analysis  1  not  only  find  tlie  Statute, 
but  a  form  of  the  petition,  license*  bond,  &c.  published  byili« 
directum  of  the  Legislature.     CobbU  Analysis,  634. 

The  Statute,  in  my  judgment,  is  a  wise  one,  and  intended  to 
protect  the-pttblic  generally  from  imposition  and  opprpssioa,  aad 
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OQght'to  be  enforced  as  rigidly  as  auy  other  law  enacted  by  the 
Legislature.     The  Courts  have  no  power  or  authority  to  dhpense 
with  its  provisions.    ,But  it  is  contended,  that  the  plaintiff  does 
not  claim  special  damage  for  an  injury  done  to  his  business,  as  the 
keeper  of  a  hotel  or  house  of  entertainment,  within  the  meaning 
oif  the  Statute.     The  record  in  this  case,  in  my  judgment,  aflbrds 
ample  evidence  that  the  plaintiff  is  seeking  to  recover  special  dam- 
ages from  the  defendant  for  an  injury  done  to  his  business,  as  the 
keeper  of  a  bouse  of  entertainment,  so  as  to  bring  him  within  .'he 
provisions  of  the  Act  of  1791,  without  the  necessity  of  my  re-  • 
sorting  to  the  eloquent  langu'age  of  one  of  my  brethren,  in  Eze- 
kid  vs.  Dixon,  (3  Kelly,  155,  '6.)  tf)  prove  that  Statutes  ought  to 
be  construed  according  to  the  strict  letter  thereof.     Two  cases 
were  cited  on  the  argument  from  Modem  Reports,  to  show  that  a 
•  mao  might  live  at  a  watering  place,  and  furnish  board  and  lodg- 
ing, without  being  considered  an  inn-keeper,  within  the  purview 
of  the  English  Statutes  on  that  subject.     Now,  I  do  not  hold  that 
because  a  man  lives  at  a  watering  place,  and  furnishes  board  and 
lodging  to  those  who  visit  the  place  for  the  benefit  of  the  waters, 
that  he  is  necessarily  to  be  considered  either  a  tavern-keeper,  or 
the  keeper  of  a  hbuse  of  entertainment ;  but  1  do  hold,  that,  when 
a  party  represents  himself  to  be  engaged  in  the  busifiess  of  keeping 
a  house  of  entertainment,  and  claims  damages  for  an  injury  done 
to  his  business  in  that  character,  and  the  whole  record  shows  he 
was  acting  in  that  cajfocity,  he  may  as  well  keep  such  house  of  en- 
tertainment at  a  watering  place  as  at  any  other  place ;  and  that 
the  same  reasons  apply  why  the  keeper  of  a  house  of  entertain- 
.  xnent,  at  a  watering  place,  should  comply  with  the  provisions  of 
the  Statute,  as  if  the  house  was  kept  at  any  other  place.     Taverns 
and  houses  of  entertainment,  kept  at  watering  places,  are  not  ea> 
cepied  from  the  operation  of  the  Act  of  1791. 

Who  is  to  be  considered  a  tavern-keeper,  or  keeper  of  a  house 
of  entertainment,  by  the  Common  Law  %  Blachstone  says,  "  If 
an  inn-keeper  or  other  victualler,  hangs  out  a  sign  and  opens  his 
house  for  travellers,  it  is  an  implied  engagement  to  entertain  all 
persons  who  travel  that  way ;  and  upon  this  universid  assumption 
an.  action  on  the  case  will  lie  against  him  for  damages,  if  he,  with- 
out good  reason,  refuses  to  admit  a  traveller."     3  BL  Com,  164. 

The  argument  ia  much  stronger  when  the  party  expressly  alle^ 
get  he  is^  engaged  in  the  business  of  et^taining  people  in  a  largo 
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hotel,  fitted  up  for  thai  purpose,  Mr.  Christian,  in  a  note  in  the 
1st  vol.  of  Blackstone,  states,  that  '*  Tavern,  hotel  and  coffee-house 
keepers  are  deemed  inn-keepers.  1  BL  Com.  430.  In  Thomp- 
son vs.  Lacy,  (5  Eng.  Com.  Law  Rep.  286,)  the  defendant  kept  a 
house  of  public  entertainment;  called  the  Globe  Tavern  andCo^ 
fee- House,  where  he  provided  lodging  and  entertainment  for  tra- 
vellers and  others.  No  stdge  coaches  or  wagons  stopped  tfaene, 
ner  were  there  any  stables  belonging  to  the  house.  The  qnestion 
-  wds,  whether  the  defendant  was  an  inn-keeper,  according  to  the 
law  of  England.  Abbot,  Chief  Justice,  said,  '*  The  defendant  ia 
this  case  keeps  a  house  where  he  furnishes  beds  and  prorisions  to 
persons  in  certain  stations  in  life,  who  may  think  fit  to  apply  for 
them.  I  do  not  know  that  an  inn-keeper  can  do  more;  for  be 
does  not  absolutely  engage  to  receive  every  person  who  comes  to 
his  house,  but  only  such  as  are  capable  of  paying  a  compensation 
suitable  to  the  accommodation  provided.  Now,  it  appears  to  me» 
that  the  defendant  cannot  be  distinguished  from  a  person  who 
keeps  an  inn  in  the  country,  in  the  way  of  travellers." 

Bar/ley,  J. — "  I  am  of  the  opinion,  this  is  substantially  an  inn. 
In  order  to  learn  its  character,  we  must  look  to  the  use  to  which  it 
is  applied,  and  not  merely  to  the  name  by  which  it  is  designated.*' 

Best,  J. — "  An  inn  is  a  house,  the  owner  of  which  holds  oat 
that  he  will  receive  all  travellers  and  sojourners  who  are  willing /« 
jMiy  a  price  adequate  to  the  sort  of  accommodation  provided,  and 
who  come  in  a  situation  in  which  they  are  fit  to  be  received." 
The  evidence  offered  and  adduced  on  the  trial,  showed  the  use  to 
which  the  plaintifi*'s  hotel  was  applied.    A  "  hotel"  is  defined  by 
Webster,  in  his  dictionary,  to  be  **  An  inn ;  a  house  for  entertain- 
ing strangers  or  trayollers."     The  same  author  defines  a  "  tavertf** 
to  be  '*  A  house  licensed  to  sell  liquors  in  small  quantities,  to  be 
drank  on  the  spot.     In  some  of  the  United  States,  tavern  is  synon- 
ymous with  inn  or  hotel,  and  denotes  a  house  for  the  entertadn- 
ment  of  travellers,  as  well  as'for  the  sale  of  liquors."     One  of  the 
definitions  given  to  the  word  '*  entertainment,"  by  the  same  aa- 
thor,  is  **  the  receiving  and  accommodating  guests,  either  with  or 
without  reward.^'     I  now  propose  to  make  such  extracts  from  the 
record  only,  as  relate  to  the  claim  of  the  plaintiflffor  special  daift* 
ages  done  to  his  business  as  the  keeper  of  a  tavern  or  hayke  of 
entertainment.     I  shall  confine  myself  to  the  plaintiflTs  declara- 
tion, the  evidence  received  on  the  trial,  and  to  the  evidence  ofier- 
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ed  and  rejected  by  tlie  Court,  as  to  the  special  damages  claimed 
by  the  plaintiff,  for  an  injury  done  to  his  business;  for  the  reasoir 
that  the  Court  admitted  the  evidence  as  to  the  general  damage- 
doi^e  to  the  property  of  the  plaintiff,  and  to  his  liealih^  by  the 
erectidn  of  the  nuisance  by  the  defendant.  The  Court  below  re- 
jected the  evidence  offered  by  the  plaintiff  to  show  special  dama- 
ges sustained  by  him,  as  the  keeper  of  a  house  of  entertainment 
at  the  Warm  S|irings.  To.  escape  from  the  provisions  of  the 
Statute,  the  plaintiff  is  driven  to  deny  that  he  claims  special  dam- 
age done  to  his  business,  as  the  keeper  of  a  house  of  entertain- 
ment. Before  we  proceed  to  examine  i)ie  c7iaracter  in  which  the 
plaintifi*  claims  damages  for  the  injury  sustained,  it  is  important 
that  the  distinction  between  ^e^iera/ and  j/^fcta/ damages  should 
be  observed.  General  damages  are  such  as  the  law  implies  to 
have  accrued  from  the  wrong  complained  of.  Special  damages 
are  such  as  really  took  place,  and  are  not  implied  by  law.  1  Chit* 
Plead.  385. 

In  the  first  count  in  his  declaration,  (and  I  am  now  speaking 
from  the  original  record  which  is  before  me,  and  not  the  abstract 
of  it  furnished  by  the  Reporter,)  the  plaintiff  alleges  his  posses- 
sion of  the  premises,  called  the  Warm  Spnngs;  that  there  is 
attached  thereto  extensive  and  commodious  baths,  together  with 
a,  large  Jiptel,  and  a  number  of  smaller  buildings,  all  of  which  have 
been  erected  and  fitted  up  at  great  expense,  for  the  accommoda- 
tion of  the  crowds  of  visitors  who,  for  the  last  ten  years,  resorted 
there,  dec. 

•  In  the  first  amended  count  of  his  declaration,  the  plaintiff  alle- 
ges, that  *'  he  carried  on  and  exercised,  at  the  time  aforesaid,  and 
bad  dLone  so  for  a  long  time  previous  thereto,  and  still  coptinues 
to  do  so,  the  business  of  entertaining ^  boarding  and  lodging  visitors, 
which  said  business  was,  a(  the  time  of  committing  said  grievances 
by  defendant,  very  profitable,  to  wit :  of  the  yearly  value  of  ten^ 
thousand  dollars ;  yet  the  9aid  defendant,  well  knowing  the  pre- 
mises* but  contriving  to  injure  your  petitioner,  and  to  deprive  him 
of  the  benefit  of  the  profits,  of  his  said  business,  erected  a  mill- 
dara,  &c.  so  that  from  the  first  day  of  June,  eighteen  hundred 
anch'forty-six,  to  the  first  day  of  November,  of  the  same  year, 
your  petitioner  could  *not,  and  did  not,  carry  on  his  said  business, 
nor  follo^  the  same  as  he  was  used  to  do  and  would  have  done, 
but  for  tb9  erection  of  said  mill-dam ;  and  your  petitioner  has 
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been  deprived  and,  prevented  ihereby^  from  receiving  and  aUif' 
tuining  a  large  namber  of  visitors  who  were  annually  accustoaed 
to  resort  to  said  springs,  to  wit:  Alpha  K.  Ayer,  (and  two  buo- 
dred  and  thirty-four  other  individuals^  whose  names  are  specially 
set  out,)  and  thereby  was  deprived  of  obtaining  from  said  visiton 
and  other  persons,  (bus  prevented  and  deterred  from  visiting  said 
springs,  large  sums  of  money  by  way  of  profits^  to  wip  the  sum 
of  three  hundred  dollars  from  each  of  the  aforesaid  persoDS, 
aihgunting  in  th^  whole  to  the  sum  of  seventy  thousand  dollars." 
The  second,  third  and  fourth  amended  counts,  all  contain,  sub- 
stantially, the  same  allegations  as  the  first  The  substance  of  the 
plaintiff's  charge  is,  that  thero  had  been  erected  a  large  hotel  at 
the  Warm  Springs,  and  fitted  up  for  the  accommodation  of  visi* 
tors ;  that  he  exercised  and  carried  oii  the  business  o£ entertaining, 
boarding  and  lodging  said  visitors  at  said  hotel,  for  gre&t  profit,  to 
wit :  of  the  yearly  value  of  ten  thousand  dollars ;  that  he  has 
b^en  prevented  from  entertaining ,  boarding  and  Jodging  said  yii- 
tors,  as  well  as  others,  by  the  erection  of  the  mill-dam  by  the  de* 
fe.ndant.  In  short,  the  complaint  is,  that  the  defendant  has,  by 
the  erection  yf  the  mill-dam,  prevented  the  plaintiff  from  enter- 
taining, at  his  hmue  of  entertainment  at  the  Warm  Springs,  two 
hundred  and  thirty-four  persoiis,  specially  named,  besides  otherh 
to  his  damage  in  his  business  of  keeping .  a  house  of  entertain; 
ment»  .seventy  thou^afid  dollars. 

To  prove  this  injury  to  his  business,  •as  the  keeper  of  a  faoase 
of  entertainment,  the  bill  of  exceptions  states,  that  "the  plaintiff 
offered  the  following,  testimony  of  William  Coofidge,  to  show  the 
grosi  receipts  of  the  '  public  houM*  and  appendages  at  the  Warm 
Springs,  by  his  accounts  as  book  keeper/'  which  was  rejected, 
.  Several  of  the  witnesses  who  were  sworn,  speak  of  the  **  hotel" 
at  the  springs,  as  well  aa  those  whose  testimony  was  taken  by  in- 
terrogatories, and  rejected.  Tunis  A.  Prall,  crwom  for  the  plain- 
tiff, says, "  The  hotd  and  outhouses  were,  kept  in  good  order,  and 
that  he  was  in  the  employ  of  the  plaintiff  as  *  'bar-keeper,'  in  1846, 
at  the  springs."  Daniel  McDougald  states  that  "  the  hotel"  and 
outhouses  were  kept  in  good  order  in  1846.  Charles  ClQghom 
says,  **  the  hotel"  and  outhouses. were  in  good  order.  Gen.  B^iey 
aays,  *'  that  in  the  year  1846,  he  was  at  the  springs,  an^lcept 
house  himself,  and  only  boarded  his  hor^ett  and  procur^  a  por* 
tion  of  his  supplies^  from  '  the  taverns  and  that  his  bill  iras  some- 
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tbing  less  than  $200."  Richard  Bissell  states,  <*  the  '  hottV  and 
outhouses  were  kept  in  excellent  order."  E.  J.  Harden  says, 
'*  he  kept  house  at  the  springs,  and  did  not  spend  much  money 
at  the  hotel."  James  Hamilton  says,  *'  ho  does  not  know  in  \^hat 
order  the  hotel  was  kept,  as  he  was  abse^nt  part  of  the  summer." 
H.H.  Mapp  states,  that  the  mill-pond  was  l>et  ween  one-fourth  and 
one-balf  of  a  mile  from  the  "  Warm  Springs  Hotel,"  and  that  the 
receiptf  of  the  "  Warm  Springs  Hotel,"  for  the  year  1847,  were 
between  twenty  and  twenty-five  hundred  dollars,  and  that  the 
plaintiff  was  the  proprietor  thereof.  Bishop  Clements  says, 
••  What  he  means  by  the  Warm  Springs,  is  the  spring  of  warm 
water,  the  baths, '  public  house  hotel!  store,"  &c. 

But  it  is  said  that  a  "  hotel "  in  France,  means  a  gentleman's 
private  residence.  I  have  never  been  in  France,  and  certainly 
shall  not  now  go  there^  to  ascertain  the  meaning  of  the  word 
^*  hotel,"  when  used  in  a  Georgia  Court.  A  "  hotel"  in  this  coan- 
try,  is  as  well  understood  to  be  a  tavern,  or  house  of  public  en* 
terfainmentf  as  a  church  or  meeting  house  is  understood  to  bo  a 
place  of  public  worship.  When  I  take  into  view  tlie  special  alle- 
gations in  the  plaintilTs  declaration  as  to  the  injury  done  to  his 
business  in  being  prevented  from  entertaining  the  persons  specially 
named  therein,  as  well  as  others  pot  named,  and  the  testimony* 
adduced  on  the  trial,  as  well  as  that  whidi  was  offered,  as  tho 
same  appears  in  the  record  before  me,  I  do  not  doubt  but  that  it 
is  the  object  of  the  plaintiff  to  recover  special  damages  from  the 
defendant,  for  an  injury  done  to  his  business  as  the  keeper  of  a 
tavern  or  house  of  entertainment  at  the  Warm  Springs,  as  con- 
templated by  tho  Act  of  1791.  The  testimony  offered  and  re- 
jected, was  to  prove  the  receipts  during  different  years,  of  what 
the  witnessescalled"  the  hotel,"  "the  tavern,"  "the  public  house,'' 
"  the  public  house  hotel,"  "  the  Warm  Springs  hotel,"  of  the 
plaintiff;  and  ono  of  tho  witnesses  says  ke  was  his  **  bar'keejjer** 
in  1846.  The  plaintiff,  according  to  this  record,  is  suing  for 
special  damages  done  to  bis  business  as  the  keeper  of  a  tavern  or 
house  of  entertainment,  in  addition  to  the  general  injury  which 
lie  alleges  his  health  and  his  property  have  sustained  by  tho  act  of 
the  defendant.  An  allegation  of  the  character  in  which  the  plain- 
tiff sues,  or  of  his  title  to  damages^  is  generally  descriptive  in  its 
nature  and  requires  proof.     1    Greenlf.  Et.  70,  §58.     Moises  rs: 
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Thornton,  8  Term  Rep.  303.     Todd   vs.  Hastings,  2   Saunderi 
Rep.  307 y  note  1, 

According  to  the  Statute  of  1791,  the  keeper  of  a  tavern  or 
house  of  entertainment,  is  required  to  do  certain  things.  He  is 
required  to  obtain  license,  and  to  obtain  and  keep  a  fair  table  of 
his  rates,  in  liis  public  entertaining  room.  This  Court  is  bound  to 
presume  the  Inferior  Court  of  Merriwether  County  has  done  its 
duty  under  the  law,  ^wd,  fixed  the  rate  of  charges.  The  plaintiff, 
it  is  ^admitted,  has  not  complied  with  the  Statute  in  this  particnlar, 
-as  the  keeper  of  a  tavern  or  house  of  elitcrtainment,  and  is, 
therefore,  liable  to  the  penalty  prescribed  by  it.  The  Act  of  1791 
was  intended  for  the  protection  of  the  public.  In  Bartktt  vt. 
Vinor,  Holt,  Ch.  J.  says,  "  Every  contract  made  for  or  about  any 
matter  or  thing  which  is  prohibited  and  made  unlawful  by  any 
Statute,  is  a  void  contract,  although  the  Statute  itself  doth'  not 
mention  it  shall  be  so,  but  only  inflicts  a  jpenalty  on  the  offender, 
because  k penalty  implies  k prohibition.^^  Carthew,  252.  In  Cvpt 
vs.  Rowlands,  it  was  held,  a  broker  could  not  niaintatn  an  action 
for  work  and  labor,  and  commissions  for  buying  and  selling  stock, 
&c.  unless  duly  licensed  by  the  Mayor  and  Aldermen  of  the  City 
of  London,  pursuant  to  6  Anne,  ch,  16.  2  Meeson  4*  Wel^i 
Rep.  149.  Bensly  vs.  Bignold,  7  Eng.  Com.  Law  Rep.  121.  Gd- 
lini  vs.  Laborie,  5  Term  Rep.  242. 

If  all  the  customers  which  the  plaintiff  alleges  he  was  prevented 
from  entertaining  at  his  house,  by  the  act  of  the  defendant,  had 
come  there  to  be  entertained,  he  could  not  have  collected  their 
bills  by  law,  for  the  reason  he  was  acting  in  violation  of  the  law ; 
and  consequently  the  defendant  has  not  injured  him  by  depriving 
him  of  that  which  the  law  wotild  not  give  him. 

The  testimony  offered  was  inadmissible,  in  my  judgment,  upon 
another  ground.  The  plaintiff  offered  to  prove  what  had  been 
the  receipts  of  his  "  public  house,"  by  the  book-keeper  in  1845, 
and  the  receipts  thereof  for  the  year  1846,  and  then  to  sliow  he 
had  been  damaged  in  his  business  as  a  keeper  of  such  ''public 
house,"  the  difference  between  the  receipts  of  the  two  years,  in 
consequence  of  the  defendant's  mill-dam  having  kept  away  froita 
his  <*  public  house"  the  two  hundred  and  thirty-four  cuslbmere 
which  he  specially  alleges  did  not  visit  his  "  public  house,"  to  he 
entertained  by  him,  on  that  account. 

This  evidence  ought  to  have  been  rejected,  on  tke  ground  it 
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was  too  remote  and  uncertain  to  establish  and  fix  the  damages  of 
the  plain tiiF  against  the  defendant.  The  customers  of  the  plaintiff 
might,  or  might  not,  have  been  kept  away  by  the  mill-dam.  The 
great  variety  of  circumstances,  physical,  moral,  social  juid  pecu* 
niarjfj  which  influence  and  control  the  actions  of  men,  might  have 
operated  to  keep  them  away  from  the  plaintiffs  house  of  enter- 
tainment, had  no  mill-dam  been  erected  by  the  defendant.  Nor 
is  it  by  any  means  certain,  if  they  had  all  come  to  his  house  to  be 
entertained  by  him,  that  they  would  all  have  paid  him  for  such 
entertainment.  The  true  rule  is  stated  by  Professor  Greenleqf: 
*'The  damage  to  be  recovered  must  always  be  the  natural  and 
proximate  consequence  of  the  act  complained  of"  2  Greenlf.  Evid. 
210,  §256.  Witnesses  state  their  opinions  that  customers  were 
kept  away  by  the  mill-dam ;  but  how  can  they  know  that  such 
customers  would  certainly  have  visited  the  plaintiff's  "  public 
house,'^  if  the  mill-dam  had  not  been  erected,  or  that  they  would 
have  paid  their  tavern  bills  when  they  did  come  ?  The  object  of 
the  testimony  was  to  show  a  diminution  of  the  profits  of  the  plain- 
tiff^B  house  of  entertainment,  by  showing  the  absence  of  custo- 
mers, residing  in  different  parts  of  the  country,  whom  interest, 
business,  health  or  pleasure  might  induce  to  visit  the  "  Warm 
Springs  Hotel,"  or  ^^tlic  tavernt^  as. one  of  the  witnesses  calls  it. 
To  allow  such  evidence  to  be  received,  as  furnishing  a  certain  and 
safe  criterion  for  damages  is,  in  my  judgment,  altogether  too  spe^ 
cukuive  and  visionary,  and  would  open  a  door  for  the  indulgence 
of  a  system  of  legal  plunder,  under  theform^  of  law,  which  ought 
not  to  be  sanctioned. 

In  Moore  vs,  Adam,  \1S  Com,  Law  Rep.  305,)  it  was  held,  the 
plaintiff  could  not  give  in  evidence,  in  an  action  for  an  assault^ 
that  in  consequence  thereof  he  had  been  driven  from  Allicant,  in 
Spain,  where  he  carried  on  the  business  of  a  merchant,  and  waa 
thereby  injured  in  his  said  business  and  compelled  to  leave  it. 
The  rule  stated  by  the  Court  in  that  case  with  regard  to  special 
damage  was,  that  you  may  give  in  evidence  any  special  damage 
which  is  the  dear  and  immediate  result  of  the  act  complained  of; 
J}ut  you  cannot  give  in  evidence,  as  special  damage,  any  remote 
consequences,  and  that  the  damage  which  the  plaintiff  claimed  for 
having  been  compelled  to  leave  his  business  as  a  merchant  at  Alli- 
cant, in  consequence  of  the  assault  of  the  defendant,  was,  by  far ^ 
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too  remote.    See  Grain  w.  Petrie,  6  HiWs  N.  Y.  Rep.  ^2Z,  to  tlw 
same  point. 

I  will  now  proceed  to  consider  the  cbarge  of  tbe  Court  to  the 
Jury.     Tbe  Court  cbarged  tbe  Jury,  tbat  tbe  mill-dam,  as  shown 
by  tbe  proof,  baring  been  erected  l)efore  tbe  plaintifi*  purchased 
or  went  into  tbe  possession  of  tbe  property,  be  could  not  main- 
tain bis  action  against  tbe  defendant  for  its  erection  or  continuamtt 
until  be  bad  requested  tbe  defendant  to  take  it  down.    Tbe  re- 
cord fibows  tbat  tbe. mill-dam  was  erected  by  tbe  defendant  on  his 
own  land^  in  1843,  wbilc  S.  R.  Bonner  was  tbe  owner  and  propri- 
etor of  tbe  property  alleged  to  bave  been  injured ;  tbat  in  1845, 
tbe  present  plaintiff,  Robert  Bonner,  became  tbe  owner  and  pro- 
prietor of  tbe  property  fi'om  S.  R.  Bonner,     Tbe  plaintifTs  action 
waa  institqted  on  tbe  2d  day  of  February,  1847.     Tbe  defendant 
erected  tbe  mill-dam  on  bis  own  land,  as  be  bad  tbe  laufnln^ 
to  do,  so  tbat  be  injured  no  one  eUe.     From  tbe  time  of  its  erection 
in  1843,  up  to  tbe  time  of  tbe  purchase  of  tbe  Warm  Springs 
property  i)y  tbe  plaintiff,  no  one  Nvas  injured  by  tbis  act  of  the 
defendant,  so  far  as  tbe  record  infoiins  us.     Up  to  tbat  time  the 
defendant  was  in  tbe  lawful  enjoyment  of  bis  mill-dam,  for  all 
legal  purposes.     For  augbt  tbat  appears,  tbe  mill-dam  tnay  ba^*e 
been  erected  by  tbe  approbation  and  content  of  S.  R.  Bonner,  who 
was  tbe  owner  of  tbe  Warm  Springs  property  at  the  time  of  its 
erection.     Wbeu  tbe  mill-dam  was.  erected  by  tbe  defendant,  ou 
his  own  land,  and  continued  tbere  until  tbe  plaintiff  became  the 
pnrcbaser  of  tbe  Wartn  Springs  property  from  S.  R.  Bonner  in 
1845,  bo  bad  done  no  wrong  to  any  body ;  certainly  he  bad  done 
no  wrong  to  the  plaintiffs  as  regards  tbe  Warm  Springs  propertVi 
by  tbe  erection  of  tbe  mill-dam  in  1843,  when  be '  was  not  the 
owner  of  the  property.     All  tbe  injury  wbicb  could  result  to  that 
property,  either  directly  or  consequentially,  by  tbe  act-  of  tbe  He- 
fendant  in  tbe  erection  of  bis  mill-dam,  must  have  necessarily 
affected  tbe  rights  of  him  to  whom  tbe  property  belonged  at  the 
time  ikt  act  was  done.     6.  R.  Bonner  was  tbe  owner  of  tbe  pro- 
perty at  the  time  tbe  mill-dam  was  erected  by  tbe  defendant,  and 
had  be  continued  tbe  owner  of  the  property,  and  tbe  conaequeDce 
<if '  sttch  erection  of  the  dam  of  tbe  defendant  was  a  nuisance  and 
injury  to  Aw  property^  such  nuisance  would  bave  relation/back  to 
the  time  the  act  was  done  by  the  defendant  as  against  Air  rights  of 
property.     The  act  of  the  defendant  from  wbicb  the  consequen* 
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tial  injury  redultcd,  was  done  while  he  wqa  the  owner  of  the  prr»- 
perty^  and  in  legal  conrcmplation,  the  act  itrtclf  from  which  Kuch' 
injurious  consequencPA  resulted,  would  have  been  a  violation  of 
ki^  rights,  and  an  action  could  have  been  maintained  by  S.  R.  ' 
Bonner  agSinst  the  defendant,  without  any  request,  for  the  reason 
that  the  ttct  of  the  defendant,  in  erecting  the  mill-dam,  was  done 
while  he  was  tJie  owner  of  the  property.  In  other  word^,  the  con- 
sequential damage  done  to  his  property,  resuhing  from  the  act  of 
the  defendant,  while  he  was  the  owner  of  it,  would  have  relation 
back  to  the  time  when  the  act  was  done,  and  as  to  him  who  was 
the  owner  of  the  property  at  the  time  of  the  erectton  of  the  mill- 
dam,  the  defendant  would  have  been  a  wrong  itoer,  and  no  request 
necessary.  But  what  act  lias  the  defendant  done,  as  against  the 
present  plaintifTs  rights  to  the  Warm  Springs  property?  -He  has 
erected  no  mill-dam  since  he  became  the  owner  of  the  property, 
which  could  either  directly  or  consequentially  injure  his  proper- 
ty. The  act  of  the  defendant  in  erecting  the  mill-dam»  from 
which  the  consequential  damage  is  said  to  result,  was  not  done  as 
against  A/V  rights  of  propeity,  but  the  rights  of  another.  As  to 
the  present  plaintiff,  tlie  consequential  damage  arising  from  the 
nuisance  cannot  relate  back  to  the  time  of  the  erection  of  the 
dara».for  that  act  of  tlie  defendant  did  him  nor  his  property  no 
injury,  at  the  time  of  its  erection.  But  it  is  said  the  defendant  < 
became  a  tcrong  doer  as  against  the  rights  of  the  plaintiff,  by  eon" 
tinning  the  nuisance.  At  what  time  did  he  become  such  wrong 
doer  7  Certainly  not  from  the  time  of  the  erection  of  the  mill- 
dam  in  1843»  foi*  then  the  plaintiff  had  no  interest  in  the  property 
to  be  injured  by  t?tat  act  of  the  defendant.  What  act  of  the  de- 
fendant, I  repeat,  constituted  him  a  wrong  doer  as  against  the  pre- 
sent plaintiff? 

The  erection  of  the  dam  on  his  own  land  was  a  laicftd  act,  at 
the  time  it  was  <lone,  and  if  the  consequences  resulting  from  it 
proved  injurious  to  the  owner  of  the  property  in  question,  so  as 
to  make  the  act  unlawful,  the  plaintiff  was  not  such  owner.  When, 
in  the  eye  of  the  law,  could  the  defendant  be  conBiderad  as  a 
urong  doer,  as  against  the  rights  of  the  plaintiff,  with  regard  to  the 
Warm  Springs  property?  From  the  lime  he  became  the  owner 
of  the  property,  and  notified  him  that  his  mill-dam  was  injurious 
to  such  property,  and  requested  him  to  remove  it.  From  the  time 
rfsueh  request^  the  defendant  would  be  considered  in  law,  as  the 
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ctmtinuer  o^  Vi  nuisance,  as  against  the  rights  of  the  plaintiff t  and  a 
wrong  doen  as  against  hifu,  and  not  before.     The  wrottg  of  thcjde- 
fendant  would   then  consist  in  his  refusal  to  abate  the  nuisance, 
after  notice  of  its  injury  to  the  health   or  fhroperty  of  the  plaintiff, 
and  a  request  to  remove  it.     The  majority  of  the  Couft  concede, 
as  I  understand  them,  that  if  the  defendant  had  ti'ansferred  the 
property,  on  which  the  mill-dam'  was  erected,  to  A  B,  that  be- 
fore the  plaintiff  could  have  maintained  his  action  against  A  B,  a 
request  would  have  been  necessary,  on  the  ground  that  A  B  woald 
be  an  innocent  purchaser  of  the  property,  and  have  no  knowledge 
that  the  mill-dim  was  injurious  to  any  body.     The  argument  ap- 
plies with  equal  force  to  the  present  defendant,  as  against  the 
plaintiff.     He  had  the  unquestioned  right  to  erect  the  mill-dam  oa 
his  own  land,  and  did  erect  it,  without  injury  to  the  then  ownera 
of  the  Warm  Springs  property,  or  any  body  else,  so  far  as  there- 
cord  informs  us.     The  dam  was  erected  in  1843,  and  so  far  as  the 
record  shows,  injured  tio  one  until  1846,  and  of  the  fact  that  it(^ 
injure  any  body,  the  defendant  was   wholly  ignorant,  until  the 
commencement  of  the  present  suit,  so  far  as  the  record  shows. 
As  against  the  present  plaintiff,  the  defendant  stands  precisely  on 
the  same  footing,  with  regard  to  the  reason  wad  justice  of  &  request 
being  made,  as  A  B  would  stand,  if  he  had  purchased  the  prop- 
erty of  the  defendant.     I  cannot  perceive  any  rational  diBtinctioD 
between  the  two  cases,  upon  principle.    As  against  S.  R.  Bonner, 
the  former  owner,  A  B,  the  purchaser  from  the  defendant,  would 
not  have  erected  the  nuisance,  but  only  continued  it»  as  against  his 
rights,  and  therefore  it  is  said  a  request  is  necessary.     Precisely  so 
with  the  defendant.     He  did  not  erect  the  nuisance,  as  against  the 
rights  of  the  present  plaintiff;  he  has  only  continued  it,  as  against 
Am,  since  he  becanae  the  purchaser  of  the  property,  and  tberefaroi 
a  request  is  equally  necessary.     The  defendant  is  not  presumed  to 
know  that  the  continuance  of  the  mill-dam  would  have  injured  the 
present  /'/a»»^{^»  as  the  owner  of  the  property,  inasmuch  as  it  did 
not  injure  the  former  proprietor,  any  more  than  A  B,  the  purcha- 
eer  from  the  defendant,  would  be  presumed  to  know,  that  the  mill- 
dam  on  the  premises  purchased  by  him,  would  have  injured  S.  IL 
Bonner,  had  he  continued  the  owner  of  the  property.     Thet#uth 
is,,  that  neither  the  defendant,  nor  A  B,  the  purchaser  frc^al  him, 
can  be  charged  as  wrong  doers,  for  erecting  the  nuisance,  jas  against 
the  plaintiff.    In  either  case,  the  parties  merely  continue  the  noi- 
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sance,  aod  neither  are  wrong  doers,  until  notice  and  request  to  re- 
move it.  This  is  the  reason  of  the  rule,  and  as  applicable,  when  the 
suit  is  instituted  by  the  feoffee^  after  the  oreclit>n  of  the  nuisance, 
against  him  who  erected  it,  as  it  is  when  the  suit  is  brought  by 
the  owner  of  the  property  at  the  time  of  the  erection  of  the  nui- 
sance, against- the  assignee  of  the  party  who  did  erect  it. 

But  it  is  said  that  Penruddock^s  case,  in  5  Cokef  101,  settles  this 
questiffu  in  favor  of  the  plaintiff  in  error.  As  I  read  that  case,  it  is 
an-  authority  to  sustain  the  judgment  of  the  Court  below.  Thei-e 
is  an  obiter  remark  of  the  Court,  upon  which  the  counsel  for  the 
plaintiff  in  error  seem  to  rely.  That  was  an  action  of  quod  per- 
mittat  prostemere^  alleging  that  one  Cock  erected  upon  his  free- 
hold a  house,  so  near  the  curtilage  of  a  house  of  Thomas  Chich- 
ley,  that  it  did  overhang  the  curtilage  of  the  plaintiiF,  whereby 
die  rai|i  fell  upon  it,  &;c.  Thomas  Chichley  M'as  the  oxcncr  of  the 
house,  at  the  time  the  nuisance  was  erected  by  Cock.  Cock  had 
transferred  the  property  on  which  the  nuisance  was  erected  by 
him,  to  Penruddock,  and  Mary  his  wife.  Thomas  Chichley, 
whose  property  was  injured  by  the  nuisance  created  by  Cock, 
had  transferred  it  to  Clark,  who  brought  the  action  against  Pen- 
ruddock, and  Mary  his  wife.  The  suit  was  therefore  brought  by 
Clark,  who  was  the  feoffee  of  Thomas  Chichley,  against  Ed,  Pen- 
ruddock, and  Mary  his  wife,  assignees  of  John  Cock.  This  case, 
it  will  be  perceived,  involved  two  questions  :        •*- 

First,  Whether  the  action  could  be  maintained  by  Clai'k,  the 
feoffee  of  Thomas  Chichley,  whose  property  had  been  injured  by 
the  act  of  Cock,  before  Chichley  had  transferred  it  to  Clark,  with- 
out  request. 

Second.  Whether  the  action  would  lie  against  Penruddock 
and  wife,  who  were  the  assignees  of  Cock,  who  erected  the  nui- 
sance, without  request. 

The  two  questions  are  distinctly  made  by  the  facts  of  the  case, 
and  no  other.  It  was  resolved  by  the  Court,  *•  that  the  distilling 
of  the  waters,  in  the  time  of  the  feoffee  or  assignee^  is  a  new  wrong  ; 
and  this  writ  lieth  after  request  of  amendment,  but  not  before;  but 
dt  lieth  against  him  who  did  the  wrong,  without  request,  and  the 
action  good."  The  distilling  of  the  waters,  by  Penruddock  and 
wife,  Qpon  the  house  of  Clark,  after  he  became  the  owner  or 
feoffee  of  it,  was  a  new  wrong,  and  the  action  lay  in  favor  ofClark, 
the  feoffe^  of  Chichley,  for  such  new  wrong,  after  request  by  Clark, 


344  SUPREME  COURT  OP  GEORGIA. 


Bonner  vs.  Welborii. 


the  feoffee,  of  an  amendment  by  Pen  ruddock  and  wife,  but  nM 
hvfore.  The  act  of  erecting  the  nuisance  by  Cock,  as  against  Cliicb- 
ley,  the  owner  of  the  tiouse,  was  no  wrong  doiie  to  Clark,  who 
purchased  the  house  after  the  nuisance  was  erected,  but  it  was 
the  rontinuifig  x\\e  nuisance,  iri  the  time  nf  Clarke  that  made  the 
defendants  wrong  doers,  after  request  of  amendment  by  Clark,  the 
feoffee  ofChich ley,'     Now,  let  us  apply  the  principle  settled  in 
Pienruddock's  case,  to  the  one  before  -me.  ■  Robert  Bonner,  the 
pbtintiff,  is  the  feoffee  of  S.  R.  Bonner,  who  was  the  owner  of  the 
Wann  Springs  property,  at  the  time  the  nuisance  was  erected  by 
the  defendant  in  1843.     In  1845,  Robert  Bonner,  the  feoffee  of 
S.  R.  Bonner,  became  the  owner  of  the  property;  and  the  contk- 
uing  the  nuisance  by  Welborn,  the  defendant,  in  the  time  of  Ro- 
bert Bonner,  the  feoffee,  after  request  to  remove  it,  would  have 
been  a  ni^w  wrong,  for  which  au  action  would  lie  after  ^ch  re* 
qiiest,  but  not  l>efore. 

The  action,  as  I  have  altcady  said,  would  have  lain  against  the 
defendant,  in  favor  of  S.  R.  Bonner,  without  request,  according  to 
the  obiter  remark  of  the  Court,  in  Penruddock's  case;  for  the 
wrong  was  done  by  the  defendant  in  erecting  the  nuisance,  to  his 
rights,  and  as  against  him  and  his  rights,  the  defendant  was  the 
one  who  did  the  wrong,  by  erecting  the  mill-dam ;  and  that  is  my 
understanding  of  Penruddock's  case. 

But  if  I  am  mistaken  as  to  the  questions  decided  by  the  Court  in 
Penruddock's  case,  I  have  the  satisfaction  to  know  that  I  shall  he 
fo  uiid  in  at  least  respectable  company.  Mr.  Selwyn,  in  treating  upon 
this  subject,  says :  "  If  the  bouse,  &c.  affected  by  the  nuisance,  be 
aliened,  the  alienee,  after  request  made  to  remove  the  nuisance, 
may  maintain  au  action  for  the  nuisance ;"  and  cites  Penmd- 
dock's  case  as  his  authority.  2  Wlieaton^s  Sdwyn,  856.  'Pro- 
fessor Greenleaf,  speaking  of  nuisance,  remarks:  "So,  if  At 
plaintiff  hjais  purchased  a  house,  against  which  a  nuisance  7tas  been 
committed,  he  may  maintain  this  action  for  the  continuance  of  the 
nuisance,  after  request  to  abate  it;"  and  cites  Penruddock's  case 
as  his  authority.     2  Grcenl,  Eo.  385,  §472. 

Mr.  Starkie,  spedking  on  the  subject  of  nuisance  to  lands,  that 
states  the  rule :  '*  Where  a  house,  in  respect  of  which  a  nuisfinco 
has  been  committed,  has  been  aliened,  the  alienee  may  vaintaiii 
an  action  for  the  continuance  of  the  nuisance,  after  request  made 
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to  abate  or  remove  the  nuisance  ;"  and  cites  Penruddock's  case 
as  his  authority.     3  Starkie*9  Ep,  992. 

Mr.  Chitty  says :  **  A  request  to  remove  is  always  essentia],  be- 
fore an  action  can  be  commenced  against  a  mere  amtinuer  of  a  nui- 
sance ;"  and  cites  Penruddock's  case.  1  Chitty* s  General  Brae. 
569.  The  defendant  here,  as  against  Robert  Bonner,  was  a 
mere  continner  of  the  nuisance ;  be  erected  no  nuisance  mhistime^ 
either  by  mill-dam  or  Otherwise,  hojtin  vs,  McLemore^  1  Stew- 
arfs  R.  133,  was  an  action  on  the  case,  for  erecting  vlixA  continuing 
a  mill -dam,  alleged  to  be  a  nuisance.  The  plaintiff  became  the 
proprietor  of  the  land  injured  thereby,  aAer  the  erection  of  the 
nuisance,  and  alleged  and  proved  a  request  to  the  defendant  to 
remove  it.  On  the  trial,  the  Circuit  Court  held,  that  if  the  nui* 
sance  was  erected  before  the  plaintiff  became  the  proprietor  of 
the  land  injured,  a  continuance  of  it  was  not  such  an  injury  to 
the  plaintiff  as  would  sustain  an  action  :  whereupon,  exceptions, 
were  taken  to  the  decision  of  the  Circuit  Court,  and  the  case 
came  before  the  Supreme  Court  of  Alabama.  The  Supreme 
Couit  held,  that  *'  the  alienee  of  land,  sold  subsequent  to  the 
erection  of  a  nuisance,  may  maintain  an  action  for  continuing  it, 
after  a  special  request  to  remove  it«  The  continuance  is  a  new 
ground  of  action,  without  resorting  to  the  period  of  time  when  it 
wzA first  erected,** 

This  case,  it  is  true,  does  not  expressly  decide^  that  an  action  by 
the  alienee  of  land,  sold  subsequent  to  the  erection  of  the  nuisance, 
could  not  be  maintained  against  the  party  erecting  it,  without 
request ;  for  in  that  case,  a  special  request  was  alleged  and  proved, 
but  the  case  does  show,  that  the  defendant  who  erected  the  nui- 
sance, as  against  the  alienee,  who  purchased  the  land  subsequent 
to  its  erection,  is  merely  a  dantinuer  of  the  nuisance,  as  against  the 
rights  of  such  alienee,  from  the  time  of  the  request  to  remove  it ; 
for  the  continuancct  (says  the  Court,)  is  a  new  ground  of  action, 
without  resorting  to  the  period  of  time;  when  it  wbb  first  erected. 
In  the  view  of  the  Court  in  that  case,  the  defendant,  as  against 
the  rights  of  the  alienee  or  Jeoffee  of  the  propeity,  subsequent  to 
the  erection  of  the  nuisauce,  becomes  a  wrong  doer,  only  from  the 
time  ff  the  request  to  remove  it.  That  case  also  shows,  that  it 
was  the  understanding  of  the  profession,  that  when  the  action  was 
brought  l^  the  alienee  of  the  property,  subsequent  to  the  erection 
of  the  nuissace,  that  a  request  to  remove  it  was  necessary. 
VOL.  nil    44 
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The  plaiDtiff  here  alleges  the  mill-dam  was  erected  by  the  de- 
fendant, in  1843,  to  injure  kim  and  hie  property,  when  the  proof 
shows  that  he  was  not  the  owner  of  the  property,  until  1845.  It 
may  be  said  this  act  of  the  defisndant,  in  erecting  this  miJI-dam 
in  1843,  did  not  operate  -as  a  mtuafux^  until  the  present  plaintiff 
became  the  owner  of  the  property. .  In  that  view  of  the  questioo, 
the  reason  why  he  should  have  notified  him  and  requested  tbe  re- 
moval of  tbe  dam,  applies  vnth  increased  force;  for  if  that  be 
true,  the  defendant-  was  not  a  wrong  doer  by  the  erection  of  liis 
mill-dam,  against  the  plaintiff  or  any  body  else ;  and  all  the  aver- 
ments in  his  declaration,  that  the  erection  of  the  dam  by  tbe  de- 
fendant, in  1843,  waa  done  to  injure  him  and  hit  property,  faDsto 
the  groiind,  aad  is  wholly  mneupported,  by  the  evidence.  Tbe 
plaintiff  is  necessarily  then,  driven  to  rely  on  such  parts  of  his  de- 
claration, wherein  he  alleges  the  defeMant  continued  the  nuisaoce, 
after  it  became  one,  as  against  him  and  his  property.  From  whst 
time  did  the  defendant  become  the  continuer  of  the  nuisance,  as 
agaiBBt.  the  plaintiff?.  From  the  time  he  notified  him  the  nuU-dain 
which  he  had  erected  in  1843,  on  his  own  land,  was  injuring  km 
and  his  property,  and  requested  him  to  remove  it«  There  being 
no  such  request  alleged  or  proved,  the  defendant  is  not  liable  to  tbe 
present  plaintiff,  as  a  wrong  doer,  for  the  continuance  of  the  ooi- 
sance,  caused  by  the  erection  of  the  mill-dam  in  1843,  befme  die 
plaintiff  became  the  owner  of  the  property  alleged  to  have  been 
injured* 

If  the  defendailt,  who  er«c/ecl  the  mill-dam  in  1843,  is  to  beooo- 
mdered  a  wrong  doer,  as  the  continuer  of  the  nuisance  against  tbe 
plaintiff,  who  became  the  owner  of  the  property  in  1845,  it  it  to 
be  hoped  that  the  majority  of  the  Court  will,  by  their  judgment, 
establish  definitely,  the  time  at  which  the  defendant  became  sadi 
wrong  doer,  as  the  continuer  of  such  nuisance,  as  against  the  pres- 
ent plaintiff— if  the  defendant  did  not  become  a  wrong  doer,  u 
the  edntinuer  of  the  nuisance,  from  the  time  of  notice  and  request  to 
remove  it,  as  against  the  present  plaintiff.  My  conclusion  then  is, 
that  the  Act  of  1791  is  of  force  in  this  State;  and  that  the  evi- 
dence furnished  by  the  record  before  me,  clearly  shows  that  tbe 
plaintiff  claims  special  damage  from  tbe  defendaot,  for  an  «^try 
done  to  his*^Mtfieii^  as  the  keeper  of  a  tavern  or  boose  of  enter- 
taivmient  at  the  Warm  Springs,  within  the  words  an^  meanbg 
of  that  Act;  and  that  to  enable  h;m  to  recover  such  damages,  in 
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iAat  character^  he  ought  to  have  shown  at  the  trial,  he  had  com- 
plied with  the  requisitions  of  that  Statute. 

That  the  endence  offered  to  show  the  special  damage  which  the 
plaintifr  had  sustained,  as  the  keeper  of  such  tayem  or  house  of 
entertainment,  in  consequence  of  the  absence  of  a  great  number 
of  persons  who  had  usually  been  his  customers,  was  too  remoiet 
speculative  and  vinomary^  to  furnish  a  tqfe  and  eertam  criterion 
for  damages,  inasmuch  as  the  absence  of  such  customers  was  not 
necessarily  the  natural  and  praadmate  amsequence  of  the  injury 
complained  of. 

;  That  inasmuch  as  the  record  shows  that  the  mill-dam  was  erects 
ed  by  the  defendant,  in  1843,  while  S.  R.  Bdlmer  was  the  owner 
of  the  property  in  question,  and  that  his  alienee,  Robert  Bonner, 
the  present  plaintiff,  did  not  become  the  owner  of  the  property 
until  1845,  the  erection  of  the  mill-dam  in  1843,  by  the  defend- 
ant, was  no  injury  to  the  rights  of  the  present  plaintiff;  that  the 
defendant  is  not  liable  to  the  present  plaintiff,  as  the  erector  of  the 
mill-dam  in  1843,  the  plaintiff  having  become  the  purchaser  of 
the  Warm  Springs'  property  iince  the  erection  of  the  alleged  nui- 
sance by  the  defendant ;  that  if  the  injury  which  the  plaintiff  has 
sustained  to  his  property,  is  in  consequence  of  the  continuation  of 
&e  mill-dam  by  the  defendant,  since  the  plaintiff  became  the 
alienee]p^ihe  property,  then  no  action  lies  against  the  defendant, 
at  the  instance  of  the  plaintiff,  for  such  coiUinuation,  until  notice 
at  the  injury  and  request  to  remove  the  nuisance  ;  the  defendant 
not  being  considered  in  law  as  a  cantinuer  of  a  nuisance  and  a 
wrong  doer,  as  against  the  plaintifTs  rights,  until  such  requeet  to 
remove  it,  and  neglect  or  refusal  to  do  so  by  the  defendant.  For 
these  reasons  I  am  of  the  opinion  the  judgment  of  the  Court  be- 
low should  be  affirmed. 
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No.  56.^-Fredeiuck  A.  Williams,  plaintiff  in  error,  p#.  DAitiCL 
R.  Turner  ^nd  James  L.  Matsbn,  defendants. 

[1.]  When  the  croBS-questions  in  interrogatoriei  grow  out  oT  the  direct  ex- 
amination, and  are  not  fully,  answered,  they  will  be  rejected. 

[2.]  A  witness  cannot  be  discredited,  by  proof  of  statements  made  out  tl 
Court,  irreconcilable  with  his  testimony*  until  he  has  first  been  examined 
as  to  the  time,  place,  person  and  circumstances  involved  in  the  statements 
proposed  to  be  proven. 

[3.]  Seven  years  exclusive  and  continued  possession  and  enjoyment  of  a  feny 
right,  is,  in  this  State,  presumption  of  a  grant.  ^ 

[4.]  E  agrees  with  T,  that  he  will  advance  to  T  the  purchase  money  for  s  lot' 
of  land,  free  of  interest  for  one  year;  in  consideration  of  which,'  T  agrees 
to  secure  the  ferry  right  on  said  land,  for  the  use  of  S ;  the  contract  beia^ 
executed,  and  the  title  of  the  land  taken  in  the  name  of  T :  Hdi^  that  sa 
implied  trust  is  created,  as  to  the  ferry  right,  and-  that  T  holds  it  as  traitee 
for  £.  « 

In  Equity.  DeKalb  Superior  Court.  Tried  before  Judge 
Hill,  March  Term,  1849. 

In  1823,  John  B.  Nelson  established  a  ferry  across  the  Chatta- 
hoochee nver,  the  east  landing  beiu^  on  a  fraction  purchased 
by  him  from  the  State — No.  20 — and  to  which  fraction,  a  grant 
issued  to  him  in  1827,  when  the  last  instalment  was  paid.  Tbe 
west  landing  was  upon  lands  then  occupied  by  the  Indians.  Nelsoo 
continued  the  ierry  during  his  life,  and  after  hb  death,  it  was  kept 
up  for  the  benefit  of  his  heirSi  When  the  lan4s=  on  the  West 
bank  of  the  Chattahoochee  were  drawn  by  lottery,  the  guardian 
of  Nelson's  orphans  purchased  the  lot  on  which  the  west  landtag 
was — No.  399 — ^and  several  lots  above  and  below,  adjoining. 

In  1844,  defendants  in  error  erected  another  ferry,  about  half 
a  mile  above  Nelson's  ferry,  on  fraction  No.  284,*bf  which  the 
profits  were  greatly  reduced. 

In  184-,  Frederick  A.  Williams,  who  had  interman*ied  with 
one  of  the  heirs  of  John  B.  Nelson,  and  had  purchased  the  inter- 
iBSt  of  the  other  in  the  land  and  ferry,  filed  a  bill  to  enjoin  fte 
defendants  in .  error  from  using  their  ferry,  alleging  the  foiegsiog 
facts.  And  farther,  charging  that  WilUam  Ezzard*  the  guardian 
of  Nelson's  orphans,  advanced  to  Daniel  R,  Turner  the  money 
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to  purchase  fraction  No.  284,  upon  an  agreement,  that  in  consid* 
eration  of  keeping  the  money  for  one  year,  without  interest,  he 
would  secure  to  Nelson's  orphans  the  feiTy  right  on  the  fraction 
No.  284. 

The  answer  of  Daniel  R.  Turner  denied  the  agreement  set  out 
in  the  hill,  and  denied  that  the  possession  and  use  of  Nelson's  fer- 
ry  had  been  uninterrupted  for  twenty  years,  and  alleged  that  the 
position  of  the  ferry  had  been  changed  some  400  yards. 

On  the  trial  at  March  Term,  1849,  it  was  in  evidence,  that  the 
land  on  which  was  the  west  landing  of  the  ferry,  was  rented  out 
by  the  agent  of  the  State,  during  the  yeai's  1831  and  1832,  to 
others  than  Nelson  ;  and  during  the  same  3%ars,  the  place  where 
defendants'  ferry  now  is,  was  also  rented  t>ut  and  kept  as  a  pub- 
lic ferry. 

The  testimony,  with  regard  to  the  agreement  between  Turner 
and  the  guardian  of  Nelson's  orphans,  was  somewhat  conflicting. 

The  testimony  of  A.  Brooks  was  rejected  by  the  Court,  on  the 
ground  that  the  second  cross  interrogatory  was  not  answered, 
Yiz :  "  If  you  were  acquainted  with  Nelson's  ferry,  say  whether 
there  is  a  ferry  now  at  the  same  place;  and  who  had  control  of  it 
io  die  years  1831  and  1 832  ;  and  under  w)iom  they  held  it  ?"  The 
.answer  was,  "  that  at  that  date,  to-wit:  in  the  years  1831  and 
1832,  he  knew  nothing  of  the  transaction  of  said  ferry." 

To  this  ruling  of  the  Court,  complainant  excepted. 

James  Wallis  s^i^ore,  that  he  had  beeti  acquainted  with  Nel- 
son's ferry,  twenty-three  years  previous  to  March,  1847.  De- 
fendants offered  to  prove  by  Hiram  Embry,  that  he  saw  Wallis 
at  his  (Embry's)  father's  house,  in  DeRalb  County,*  in  1828, 
about  eight  miles  fi:om  the  ferry,  and  Wallis  told  him  it  was  the 
first  time  he  had  ever  been  in  DeKalb  County,  for  the  purpose  of 
discrediting  the  testimony  of  Wallis.  Complainant  objected,  be- 
cause a  foundation  had  not  been  laid,  by  first  examining  Wallis, 
as  to  the  fact  of  making  such  statements. 

The  Court  overruled  the  objection,  and  complainant  excepted. 

Complainatit's  counsel  requested  the  Court  to  charge  the  Jury, 
"  that  if  complainant  and  those  under  whom  he  claimed,  had 
used,  had  and  enjoyed  their  ferry,  for  seven  years  and  upwards^ 
without  any  interruption,  the  law  would  presume  a  grant  for  the 
same.'* 

The  Court  declined  so  to  charge,  but  charged,  on  the  contrary. 
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that  to  entitle  the  complainant  to  a  prescriptiTe  right,  be  must 
show  that  he  and  those  under  whom  he  claimed,  had  been  in  the 
peaceable,  continued  and  exclusive  possession  of  the  ferry,  for 
twenty  years;  and  if  there  had  been  a  public  ferry  kept  at  the 
place  where  defendants'  ferry  now  is,  in  the  years  1832  and  1833, 
this  would  be  such  an  interference  with  the  rights  of  complainant, 
as  would  destroy  his  prescriptive  right  to  his  own  ferry. 

To  which  charge  and  refusal  to  charge,  complainant  filed  ex- 
ceptions. 

Counsel  for  complainant  also  requested  the  Court  to  give  io 
charge,  that  '*  if  the  contract  alleiged  in  the  bill  was  made,  the 
money  advanced  and  Turner  purchased  the  fraction  No.  '84,  in 
pursuanreof  the  contract,  the  law^eonstituted  him  a  trustee ibr 
Nelson's  children,  so  far  as  the  ferry  right  in  said  fraction  is  con- 
cerned. 

The  Court  declined  so  to  charge,  but  on  the  contrary,  charged 
that  this  was  not  a  case  of  implied  or  resulting  trust,  but  diat  Bach 
a  contract  was  within  the  operation  of  the  Statute  of  Frauds  and 
Perjuries. 

To  this  charge,  and  refusal  to  charge,  complainant  excepted. 

£zzARD  and  Calhoun,  for  plaintiff  In  error. 

MuRPHT  aud  McDonald,  for  defendants.  ' 

By  ike  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  testimony  of  Brooks  was  properly  rejected.  The 
cross  question  grew  fairly  out  of  the  direct  examinatioB.  It  it 
answered  only  in  part.  The  inquiry,  •*  whether  there  is  now  t 
ferry  at  the  same  place,'*  is  not  answered  at  all.  It  will  not  do  to 
permit  a  witness  to  judge  what  questicms  he  shall  answer,  and 
what  not ;  unless  the  questions  are  such^  as  bylaw,  he  is  notboond 
to  answer,  he  must  knswer  all.  It  is  for  the  Court  to  detename, 
when  the  testimony  is  brought  in,  what  answers  are  legal,  and 
what  not  This  is  more  important,  when  the  testimony  is  taken 
by  commission.  As  to  the  materi^ity  of  the  answer,  if  had^  ^^^ 
not  for  -us  to  determine ;  it  might  be  material ;  it  might,  *&  the 
course  of  the  trial,  become  material,  in  connection  with  othtr 
testimony. 
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[2.]  We  think  that  the  testimony  of  Embry,  to  discredit  the 
witness,  Wallis,  ought  not  to  have  been  admitted,  without  first 
laying  a  foundation  for  its  admission,  by  examining  Wallis  as  to 
die  statements  sought  to  be  proven  by  Embry.  Wallis  swore  in 
Court,  that  he  had  been  acquainted  with  Nelson's  ferry,  for  twen* 
ty-three  years  previous  to  March,  1847.  Embry  wa?  offered  to 
prove,  that  in  1828,  Wallis  was  at  his  father's  house  in  DeKalb 
County,  about  eight  miles  from  the  ferry,  and  then  and  there  told 
him  that  it  was  the  first  time  he  had  ever  been  in  DeKdb  Coun- 
ty, and  that  he  was  th^re  in  search  of  a  home.  This  testimony 
could  have  had  but  one  object,  to- wit :  to  discredit  Wallis,  by  proof 
c^staftments  made  by  him  out  of  Court,  irreconcilable  with  1^ 
statements  made  under  oath,  in  Court.  This  is  a  legitimate  man- 
ner of  discrediting  a  witness,  yet  it  is  allowable  only  upon  tenns. 
A  witness  cannot  be  discredited,  by  proving  statements  out  of 
Court,  contradictory  of  his  testimony  in  Court,  unless  the  state- 
ments are  as  to  such  matters  as  are  relevant  to  the  issue.  The 
statements  in  this  case  are  about  matters  material  in  the  issue. 
Butbefi>re  the  witness  can  be  in  this  way  discredited,  it  is,  in 
general,  necessary  to  ask  him  as  to  the  time,  place  and  person  in* 
volved  in  the  supposed  contradiction*  His  attention  must  be 
drawn  to  the  particular  time,  place  and  other  circumstances  of  the 
statements.  It  is  not  enough  to  inquire  of  him,  generally,  wheth- 
er he  has  made  such  and  such  statements ;  his  memory  may  be 
at  fault,  and  it  ought  to  be  refreshed,  by  calling  his  attention  to 
particulars.  This  is  but  mere  justice  to  the  witness.  As  the  di- 
rect intent  and  effect  of  proving  the  outdoor  statements,  is  to  im- 
peach his  veracity,  common  justice  requires  that  he  shall  have  the 
opportunity  of  correcting  and  explaining  his  evidence,  as  well  as 
toex|^l«inthe  nature,circum8tance8,  meaning  and  design  of  what  ho 
is  proved  elsewhere  to  have  said.  Angus  va.  Smith,  1  M.  ^ 
Malk.  473.  Crawly  vt.  Page,  7  C.  4r  P.  789.  Regina  va.  Shd- 
land,  9  C.  4*  P.  277.  Regina  va.  Holden,  8  C.  if  P.  606.  The 
Queen's  Case,  2  Bro.  if  Bifig,  313,  314.  Cato.  if  Hill's  notes  to 
Phil.  Et.  vol.  2,  page  774.  1  Phil.  Ev.  308.  9  C.  ^  P.  483, 
489.     11  Ad.  if  El.  803.     1  Greenlf.  Ev.  §462. 

[3.]  The  bill  in  this  case,  was  filed  to  enjoin  the  defendants 
from  the  use  of  a  ferry  on  the  Chattahoochee  river,  upon  the 
ground,  first,  that  the  complainants  are  the  owners  of  an  ancient 
ferry  on  Uiat  stream,  to  which  the  ferry  of  the  defendants  is  inju- 
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rious.  The  plaintiffs  showtlig  no  grant  from  the  State,  or  license 
from  the  Inferior  Court,  relied  upon  propf  of  a  grant  by  pre- 
scription. What  length  of  time  of  undisturbed  possession  and  ea- 
joyment  will,  in  this  State,  create  a  presumption  of  a  grant,,  became 
.  a  question.  The  complainant  requested  the  Court  to  instruct 
the  Jury,  that  "  If  the  complainant  and  those  under  whom  he 
claimed,  had  used,  had  and  enjoyed  their  ferry,  fur  seven  years 
and  upwards,  without  any  interruption,  the  law  would  presume 
■a  grant  for  the  same;"  which  he  declined  to  do,  but  instructed 
them,  that  *'  to  entitle  the  complainant  to  a  prescriptive  right,  he 
must  show  that  he  and  those  under  whom  he  claimed,  had  been 
in  the  peaceable,  continued  and  exclusive  possession  of  th^  ferry, 
for  twenty  years,"  &c. 

To  the  declining  of  the  Court  to  charge,  as  requested,  and  to 
the  charge  given,  the  complainant  excepted.  In  our  judgment, 
in  this  State,  a'  grant  will  be  presumed,  from  seven  years'  exclu- 
sive and.uninteiTupted  possession  and  enjoyment  of  an  incorpore- 
al hereditament. 

The  right  of  ferry  is  a  franchise;  that  is  to  say,  the  ripa- 
rian proprietor  has  not,  as  an  incident  to  the  ownership  of  land, 
the  right  to  erect  a  ferry,  and  charge  and  collect  toll.  So  far  as  it 
does  not  interfere  with  public  rights,  as  of  navigation,  it  is  inci- 
dent to  the  tittle  to  lands,  and  may  be  exercised  for  private  pur- 
poses. Public  ferries  are  for  public  convenience,  and  the  grant- 
ing or  withholding  the  right  to  establish  them,  is  an  attribute  of 
sovereignty.  The  power  to  grant  a  ferry  right,  is  in  the  Legis- 
lature. By  law,  the  Inferior  Court  is  empowered  to  authorize 
it,  but  the  paramount  control  over  the  whole  subject,  is  retained 
by  the  Legislature.  The  Legislature  may  grant  as  many  ferry 
rights  as  it  pleases.  One  grant  .to  A  does  not  preclude  another  to 
B  ;  and  if  A,  being  the  first  grantee,  is  injured  by  B's  ferry,  be 
has  no  right  of  action;  for  it  is  damnum  absque  injuria.  But  if 
A  has  a  grant,  and  is  injured  by  B's  fen*y,  erected  on  his  own 
lands,  without  a  grant,  he  is  entitled  to  recover  damages,  to  the 
extent  of  his  injury.  See  these  principles  fully  and  ably  discussed 
by  Lumpkin,  J.  in  Young  4"  Calhoun  vs,  Harrison  if  Harrisont  6 
Ga.  R.  130. 

The  defendants  here  show  no  grant.  The  plaintiff  cjalms  a 
grant  by  prescription. 

In  England,  20  years'  adverse  and  uninterrupted  ei^yment  of 
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an  incorporeal  bereditrnment,  in  analogy  to  the  Statute  of  Litnitt- 
tionfi,  prMumes  a  grant  and  gives  a  right.  By  Statute  of  Jame^y 
in  England,  1^0  years  is  the  Hmitation  to  the  right  of  entry  upon 
land.  Limitation  Acts  protect  the  possession  of  defendants,  and 
abo  give  title  to  plaintiffs.    See  5  Gko.  R.  3d.     lb.  261. 

Tu  the  States  of  this  Union,  grants  are  presumed  to  incorporeal 
hereditaments,  easements  and  franchises,  from  lapse  of  time,  in 
aaaJogy  to  the  Limitation  Acts,  as  to  land.  The  Engiish  term  of 
20  years,  notwithstanding  the  State  Limitation  Acts  may  he  dhP 
lerent,  is  adopted  as  in  South  Carolina,  in  some  of  the  States.  1 
NoU  4*  i^cCord,  387  ;  aUo,  1  Cheve*'  L.  9f  Eq.  R.  2. 

But  most  generally,  the  limitation  term  is  also  the  prescriptive 
term.  3  Kenfs  Com.  442.  1  GreetUf,  Ev.  20,  note  1.  Cooledge 
w.  Learned,  8  Pick.  &0i.  Mdvm  V9.  Whiting,  10  Pick.  295. 
Ricard  r#.  Williams^  7  Wheat,  100.     Angel  on  Water  Courees,  60. 

We  adopt  the  limitation  term  of  our  Statute,  to-wit :  seveh 
yeiarSf  as  best  in  policy,  and  confessedly  right  upon  principle. 

[4.]  The  cuntr^t  charged  in  the  bill  between  Judge  Ezzard,  as 
|B;uardian  of  the  minors  of  Nelson  and  Turner,  was  tins :  Ezzard 
agreed  to  advance  to  Turner,  a  sum  of  money  for  the  purchase 
of  lot  No.  284,  upon  which  is  the  defendant's  ferry  landing  on  the 
western  bank  of  the  river ;  the  use  cf  which  he  was  to  have  for 
one  year,  free  tf  interest ;  and  in  consideration  of  which  use,  he. 
Turner,  agreed  that  he  would  secure  to  Nelson's  orphans  the 
ferry  right  pn  that  lot  of  land.  The  bill  charges  that  the  contract 
was  executed  on  Ezzard's  part,  and  that  Turner  bought  lot  284, 
taking  the  title  to  himself.  The  complainant  insists,  that  by  this 
contract,  if  proven,  there  was  a  resulting  trust  created  in  behalf 
of  these  minors,  and  that  Turner  holds  the  ferry  right,  as  their 
trustee,  and,  of  course,  has  no  right  to  its  use ;  and  requested 
the  Court  so  to  instruct  the  Jury.  The  presiding  Judge  declining 
to  do  this,  charged  the  Jury  that  "  this  waef  not  a  case  of  a  result- 
ing or  implied  trust,  but  that  such  a  contract  was  within  the  oper- 
ation of  the  Statute  of  Frauds  and  Perjuries."  Whereupon,  the 
complainant  excepted. 

We  think,  if  this  contract  be  proven,  it  creates  an  implied  ti'ust, 
which  is  expressly  excepted  from^  the  c^eration  of  the  Statute  of 
Frauds.  If  A  buys  lands  with  the  money,  of  B,  and  takes  the  title 
to  bimselC  the  law  implies  a  trust  in  favor  of  B,  and  A  holds  the 
title  as  his  tilistee.  Here,  the  land  is  Turner's,  and  with  the  title 
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*  to  the  land,  goes  the  right  to  apply  for  and  use  the  franchifie; 
alao,  the  right  of  building  a  ferry  on  it,  for  his  private  use,  at  Law. 
But  how  does  a  Court  of  Equity  construe  the  contract  t  Why, 
thus :  The  interest  on  the  money  paid  for  the  land,  belongs  lo  die 
minors.  That,  by  the  agreement,  is  paid  for  the  ferry  rigbt 
Turner,  with  this  interest,  buys  the  ferry  right :  the  law  creates 
a  trust  in  his  hands,  for  the  benefit  of  the  minors;  he  is  their 
trustee.  This  doctrine  is  well  settled  in  Chancery,  and  has  its 
prigin  in  the  natural  presumption,  in  the  absence  of- all  rebnttiDg 
circumstances,  that  he  who  supplies  the  money,  means  the  par- 
chase  for  his  own  benefit,  rather  than  the  benefit  of  another.  In 
this  case,  the  agreement  is,  that  the  purchase  of  the  forry  right  is 
for  the  benefit  of  the  minors,  who  advanced  the  money.  That 
the  title  should  be  in  Turner,  was  a  matter  of  couTenienoe  and 
arrangement.  The  advance  to  Turner,  of  the  use  of  the  money 
for  one  year,  is  equivalent  to  the  advance  of  lawful  interest  there- 
on, for  that  length  of  time,  in  cash.  2  Stary'M  Eq.  §1201.  2  F(mb. 
Bq.  h.  2,  ch.  ^,  §1,  n.  a.  3  P.  W.  20.  7  Vetey,  425.  4  Kenf$ 
Com.  307,  3  ed.  2  Vem.  644.  1  Atk,  618,  619,  620.  2  Bro.  Ck. 
JR.  680. 

Let  the  judgment  be  reversed. 


No.  57.-^KABORN  B.  Watts,  plaintiff  in  error,  V9,  Joseph  E. 

KiLBURN,  defendant. 

[].]  In  ma  application  for  a  new  trial,  the  omiuion  to  file  a  brief  of  tfae  teith 
mony  in  the  caae.  cannot  be  taken  advantage'of  in  this  Court,  nnlpti  H  wu 
made  an  objection  to  the  hearing  of  the  motion,  in  the  Court  below. 

[2.]  Qjaly  so  mnch  of  the  record  of  the  proceedings  in  the  Conrt  below,  wtd 
be  filed  in  thii  Court,  aa  in  fuee$9aiy  to  a  proper  hearing  and  determintlio* 
of  the  came. 

Def^dant  in  error  joined  issue,  with  a  protestation  in  dus 
case,  and  moved  to  dismiss  the  writ  of  error. 
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One  of  the  errors  assigned,  was  the  refusal  of  the  Court  below 
to  grant  a  new  trial ;  another  was  the  admission  of  a  bill  of  sale 
ID  evidence,  by  proving  the  hand  writing  of  the  party  making  it 
To  the  bill  of  exceptions  was  attached,  what  purported  to  be  a 
brief  of  the  evidence,  which  was  referred  to  by  the  bill  of  excep- 
tioDs,  but  was  not  certified  by  the  Judge.  It  did  not  contain  a 
copy  of  the  bill  of  sale.     The  motion  to  dismiss,  was, 

1st.  No  brief  of  the  testimony  ivas  submitted,  with  the  rule 
mt ,  for  new  trial  in  the  Court  below,  as  required  by  law  and  the 
rules  of  Court. 

2d.  Because  no  such  'brief  of  the  testimony  is  embodied  in  the 
bin  of  exceptions,  as  required  by  the  rule  of  this  Court. 

^dd.  Because  all  of  the  testimony  is  not  attached,  ne6e8sary  to  a 
decision  of  the  cause  by  this  Court. 

By.  the  Couri, — Lumpkin,  J.  delivering  the  opinion. 

[] .]  The  rule  of  the  Superior  Courts,  requiring  a  brief  of  the  tes- 
timony in  the  cause,  to  be  filed  by  the  party  applying  for  a  new 
trial,  under  the  revision  and  approval  of  the  Court,  was  made  to 
protect  the  rights  of  the  parties  to  such  rule.  But  no  objection 
was  taken  in  the  Court  below,  to  the  application  for  a  new  trial, 
fbr  want  of  compliance  with  this  rule.  We  are  bound  to  pre- 
sume, therefore,  either  that  the  rule  was  complied  with,  or  else, 
that  its  provisions  were  waived  by  the  defendant  in  error.  He 
now  objects,  however,  that  no  such  brief  comes  up  with  the  bill 
of  exceptions ;  none  such  is  required,  in  order  to  a  hearing  of 
the  cause  before  this  Court.  We  require,  it  is  true,  that  a  brief 
<^the  oral  and  a  copy  of  the  written  evidence,  adduced  in  the 
Court  below,  shall  be  embodied  in  the  bill  of  exceptions ;  and 
that  has  been  done. 

In  the  case  of  Grady  vi,  Hightotcer,  (1  Kell^j  252,)  the  objec- 
tion was  tajcen  to  the  hearing  of  the  motion  for  a  new  trial,  be- 
cause there  was  no  brief  pf  the  testimony  filed  when  the  applica- 
tion was  made ;  and  the  exception  being  overiniled  by  the  Court, 
it  brought  up  the  question  directly  £or  reriew.  But  here,  no  such 
point  was  made  on  the  motion  for  a  new  trial  in  the  Court  be- 
low ;  of  course,  it  cannot  be  raised  here  now. 

[2.]  We  will  dispose  of  the  other  two  grounds  together,  viz : 
that  alF'the  testimony  is  not  attached,  necessary  to  a  proper  decis- 
ion of  the  cause  by  this  Court;  and  especially,  that  no  copy  of 


356  SUPR£M£  COURT  OF  GEORGIA. 

« 
-  -     -  -  _  ■  _    - 

WatU  •«.  KilbuTD. 

tbe  biU  of  sele,  from  Turrentine  to  Watts»  aeoompanteB  the 
record.  » 

This  Court  mil  hear  no  cause*  until  a  complete  record  eSiidl  be 
iled,  oontairau^  within  itself,  without  references,  mUmnde^  iSH  the 
papen,  exbibita.  depo«ition«t  end  ether  proceecBngs,  which  are 
■ecessary  to  a  proper  determination  ia  thin  Court  We  do  not 
perceive  that  anj  mtterial  matter  or  thing  is  wanting.  The  time 
and  place  of  the  execution  of  the  bill  of  sale,  together  with  the 
eoDflideratibn,  are  testified  to.  It  is  not  indispeusable,  there&re, 
that  the  original,  or  a  copy,  should  be  before  us. 

Let  tlie  cause  be  argued  on  the  merits.* 


No,  67. — Seaborn  B.  Watts,  plainctff  in  error,  vs.  Jostra  IL 

KiLSURN,  defendant. 

[1.]  If  there  be  an  attesting  witness  to  an  instruioent,  his  evidence  of  its  exe- 
cution is  the  best,  and  must  be  produced,  if  in  the  power  of  &e  paHy. 

[2.]  If  the  witness  is  dead,  or  blind,  or  insane,  or  infamous,  or  haabecone  !»• 
teresied,  since  the  execution  of  the  paper,  or.  is  beyond  the  process  of  tbe 
Court,  or  is  not  to  be  ftrand,  after  diligent  vearcfa,  the  course  is,  to  prove  his 
hand  wnting. 

l^.]  Bat  if  the  labacribing  wkuess  merely  umkei  his  mark,  proof  of  the  haa^* 
writing  of  the  party  executing  the  instrument,  may  be  adduced. 

[4.]  When  a  judgment  lien  has  attached  en  personal  property,  which  h  le- 
moved  by  the  defendant  in  execution,  to  another  State,  and  aold,  it  may  W- 
levied  on  and  sold  under  execution,  if  brought  back  again  to  Uus  State. 

[5.]  If  an  insolvent  debtor,  pend^g  suit,  runs  pessoital  property  to  another 
State,  for  the  purpose  of  defeating  his  creditor,  and  there  sells  1(  to  one  wbo 
has  lull  knowledge  of  the  fraudulent  purpose  for  which  it  has  beea  n- 
moved,  the  eenttact  will  be  declared  void  by  the  Coans  of  this  Sflite,  in  a 
ooiiteat  between  the  veedee  and  creditor. 

Levy  and  Claim,  in  Merriwether  Superior  Court.     TrieiFeb- 
ruary  Term,  1849t,  before  Judge  Hill. 

Daniel  Turrentine  being  in  failing  circumstances,  either  pead- 

r 
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iBg  die  suit,  or  after  judgment  against  him,  in  fSvor  of  Joseph 
R.  Riiburti,  in  Merriwether  Superior  Court,  clandestinely  re- 
moved his  property,  consisting  of  negroes,  to  the  State,  of  Ala- 
bama, where  he  sold  them  to  Seaborn  B*  Watts,  who  purchased 
with  a  full  knowledge  of  the  facts  stated,  and  the  fraudulent  in- 
tention of  Tnrrentine  to  avoid  the  payment  of  his  debts.  Watts* 
subsequently  brought  three  of  the  negroes  back  to  the  State  of 
Georgia ;  Kilburn  caused  his  execution  to  be  levied,  and  Watts 
•  interposed  his  claim. 

On  the  trial  at  February  Term,  1849,  the  above  facts  were  in 
evidence  before  the  Jury.     There  was  also  some  evidence,  to 
prove  that  Watts  and  Turrentine  had  rescinded  their  trade,  and 
Watts  had  delivered  up  two  of  the  negroeSf  (not  those  levied  on,)^ 
end  also  the  bill  of  sale. 

The  plaintiff  x^fi^fa.  offered  in  evidence  the  bill  of  sale,  which 
was  attested  by  a  witness  residing  in  the  State  of  Mississippi, 
who  subscribed  his  name  by  making  his  mark.  The  plaintiff- 
proved  the  hand  writing  of  the  maker.  Counsel  for  claimant  ob- 
jected to  the  paper,  on  the  ground  that  this  was  not  the  best  evi- 
dence. The  Court  overruled  the  objection,  and  claimant  ex- 
cepted. 

>  The  Court  chtfrged  the  Jury,  that  if  the  claimant,  living  in  Al* 
ibama*  for  a  valuable  consideration,  purchased  of  the  defendant 
ill  execution,  who  was  in  failing  circumstances,  negroes  which 
had  been  run  off  from  Georgia*  pending  suit,  or  after  judgment, 
to  defraud  creditors ;  and  if  the  claimant  knew  that  the  negroes 
were  carried  off  with  the  view,  and  fot  the  purpose  of  avoiding 
the  payment  of  his  debts,  the  sale  was  Void,  as  to  such  creditors  ; 
and  if  brought  into  this  State  by  the  purchaser,  and  placed  within 
the  reacbof  the  )ien  of  the  judgment  obtained,  or  to  be  recovered^ 
there  being  no  evidence  of  what  the  law  of  Alabama  is  upon  the  sub- 
ject, it  is  presumed  to  be  the  same  as  in  Georgia,  and  such  property 
would  be  subject  to  auch  lien.  The  Court  farther  charged,  tha( 
if  there  was  an  after  agrteement  between  the  parties,  to  rescind 
the  contract  and  deliver  up  all  the  negroes,  and  there  was  a  part 
execution  thereoC  by  delivery  of  two  of  them,  the  failure  tode- 
tiv^  the  other  three,  vested  the  title  to  them  in  the  defendant  in 
Ji.Ju.  sufficient' to  sustain  an  action  of  trover,  or  make  them  liable 
for  defeadant's  debts. 

To  an  of  which  charge  of  the  Court,  claimant,  by  his  counsel, 
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excepted  ;  an<f  upon  these  sevei'al  exceptions,  error  has  been  as- 
signed. 

W^  T.  Colquitt,  represented  by  B.  H.  Hill,  for  plaintiff  in 
error. 

O.  Wabner,  for  defendant.  • 

jBy  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  first  error  complained  of  in  this  case  is,  that  the  Court 
permitted  a  bill  of  sale  to  personal  property  to  be  read  in  evi* 
dence  to  fhe  Jury,  by  proving  the  hand  writing  of  the  party  ma- 
king it,  without  proof  that  the  subscribing  witness  could  not  be 
.produced,  or  his  hand  writing  established ;  this  being  held  un- 
necessary, as  the  witness  made  his  mark,  and  resided,  at  the  time 
of  the  trial,  in  the  State  of  Mississippi. 

The  general  rule  on  this  subject  is,  that  if  there  be  an  attesting 
witness  to  an  instrument,  his  evidence  is  the  b^st,  a^d  must  be 
adduced,  if  in  the  power  of  the  paity. 

[2.]  But  if  the  witness  be  dead,  or  blind,  or  insane,  or  in&- 
mouB,  or  interested  since  the  execution  of  the  paper,  or  beyond 
the  process  or  jurisdiction  of  the  Court,  or  not  to  be  found,  after 
diligent  search  and  inquiry,  the  course  is,  to  prove  his  hand  wri- 
ting. Distinguished  Jurists  have  thought,  that  proof  of  the  hand- 
writing of  the  party  executing  the  instrument,  is  better  evidence 
of  the  execution,  than  proof  of  the  hand  writing  of  the  attesting 
witness.  3  Binn,'  192.  2  Johns.  45U  11  Ma^.  309.  Hith- 
erto, however,  a  technical  and  artificial  rule  has  prevailed  ov^ 
right  reason,  in  relation  to  this  subject. 

[d.j  But  in  the  case  under  consideration,  there  was  no  hand 
writing.  The  name  of  the  witness  is  written  by  another,  and  he 
makes  a  cross  mark.  In  this,  there  is  nothing  distinctive  to  fix 
its  idetitity.  JVlio  can  know  it  1  Upon  thier  point  then,  we  think 
the  Court  was  right  in  treating  such  a  signature  as  a  nullity,  and 
allowing  the  hand  writing  of  the  paity  to  be  proved.  His  ad- 
mission that  he  executed  the  paper,  would  have  answered'  the 
same  purpose. 

[4.]  The  next  objection  is,  that  the  Court  charged  the  Jury, 
that  if  property  was  removed  to  another  State,  and  sold  by  an 
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insolvent  debtor,  for  the  purpose  of  defeating  his  creditor,  either 
pending  suit  or  after  the  judgment  lien  had  attached  thereon, 
and  was  there  bought,  with  the  full  knowledge  of  this  fraudu- 
lent intent,  and  brought  back  to  Georgia  by  the  purchaser,  and 
levied  on,  that  the  property  was  subject  to  the  execution. 

That  it  would  be  liable  under  these  circumstances,  provided 
the  judgment  lien  had  already,  attached,  we  apprehend  there 
can  be  but  little  doubt.  A  judicial  sale  in  another  State,  might, 
perhaps,  divest  the  lien,  and.  protect  ihe  title  of  the  purchaser. 
This,  however,  would  depend  upon  a  different  principle,  alto- 
gether, from  that  of  a  voluntary  conveyance.  Upon  this  branch 
of  the  proposition  then,  we  hold  that  there  is  no  rule  of  comity 
or  international  Idw,  that  would  defeat  or  impair  the  rights  of  a 
judgment  creditor  thus  situated.  That  his  lien  would  be  suspen- 
ded only,  while  the  property  remained  abroad,  and  that  it  would 
revive  whenever  it  was  bf ought  back  again ;  the  preference  and 
priority  of  the  parties  being  settled  and  determined  by  the  law  of 
the  doraicil  of  the  debtor. 

"  The  law  of  the  place  where  the  contract  is  made,''  said  Chief 
Justice  Mar^hallf  in  delivering  the  opinion  of  th^  Court  on  an 
important  case,  ^  is,  generally  speaking,  the  law  of  the  contract ; 
i.  e.  it  is  the  law  by  which  the  contract  is  expounded.  But  the 
right  of  priority  forms  no  part  of  the  contract ;  it  is  extrinsic,  or 
rather,  a  personal  privilege,  dependent  on  the  law  of  the  place 
where. the  property  lies,  and  where  the  Court  sits  which  is  to 
decide  the  cause."  Harrison  vs.  Sterry,  5  Cranch^  289,  278. 
See  also,  12  IVheaL  361,  362. 

"  If,"  says  Huberuit  "  the  law  of  another  country  is  in  conflict . 
with  that  of  our  own  State,  we  should,  in  such  a  case,  rather  ob- 
serve our  own  law,  than  the  foreign  law."  Liber  1,  tit,  3,  §11. 
.  Lord  Ellenborough'  has  laid  down  a  similar  doctrine.  "  We 
always  import,"  says  he,  '<  together  with  their  persons,  the  exist- 
ing relations  of  foreigners,  as  between  themselves,  according  to 
the  laws  of  their  own  country,  except,  indeed,  where  those  laws 
clash  with  the  rights  of  our  own  subjects  here ;'  and  one  or  other 
of  the  laws  must  necessarily  give  way ;  in  which  case,  our  own  is 
entHled  to  the  preference.     Potter  vs.  Broton,  5  East,  124, 130. . 

Cba«cellor  Kent  maintains  the  same  rule  in  his  Commentaries. 
That  where  the  lex  contractus  and  the  lexjbri,  as  to  conflicting 
rights,  aoyiired  in  each,  come  in  direct  collision,  the  comity  of 
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ua^ioDs  must  yield  to  the  poaitive  law  of  the  land.     2»  taU  em^ 
Jlictu  magis  tat^  ui  jus  wMirum  quam  jus  alienum,  aervemus. 
4  Rentes  Com.  Leciure  39. 

Whether  a  judgment  lien,  before  or  after  levy,  coald  be  en- 
forced against  property  removed  to  a  foreign  jurisdictioii,  we 
will  not  undertake,  to  determine.-  In  a  jcountry  like  thisi  com- 
posed, it  is  true,  of  different  States,  but  all  united  under  one  go* 
yemment,  and  constituting  a  national  confederacy,  and  espeeially, 
with  a  population  so  migratory  as  ours,  the  comity  of  States 
should  be  carried  to  its  utmost  limits.  It  may  well  be^  doubted, 
whether  that  clause  in  the  Constitution  of  the  United  Stat96» 
which  requires  full  faith  and  credit  to  be  given  in  each  State,  to 
the  judicial  proceedings  of  any  other  State,  and  which  gives  to 
Congress  the  power  to  prescribe  the  effect  thereof  has  received 
that  liberal  and  beneficent  interpretation  intended  by  ita  authon. 
Why  may  not  the  national  Legislature  declare  that  a  judgment 
lien,  in  one  State,  shall  have  a  like  effect  in  every  other  StatSi 
and  empower  the  proper  Couits  in  each,  to  enforce  the  «me 
through  their  proper  officers,  by  execution  or  othervrise ;.  due  re- 
gard being  had  to  the  rights  and  interests  of  third  personal 

[5.]  As  to  the  fraudulent  removal  and  sale  of  the  pn^ieriy 
abroad,  before  the  judgment  lien  has  attached,  our  opinion  is,  th«t 
the  judgment  below  should  be  affirmed  on  this  point. 

It  is  argued,  that  the  mere  knowledge  of  Watts,  ^hat  Tunrentiiie 
had  removed  his  slaves  from  Georgia  to  Alabama,-  te  defeat  Kil' 
burlj,  his  creditor, 'would  not  vitiate  his  purchase  of  the  prj^sectf. 
It  is  ccmtended  that  the  illegal  act,  on  the  part  of  Turrentkie,  was 
complete,  by  the  removal  of  his  property  out  of  this  State ;  aod 
that  the  contract  between  him  and  Watts  was  a  new  matter  alto- 
gether, and  no  part  of  the  original  scheme ;  and  consequently, 
not  affected  by  it,  although  it  was  known  to  Watts  when  he 
bought.  * 

In  the  first  place,  we  are  not  prepared  to  concede  even  this 
doctrine  ;  it  strikes  us  as  rather  at  war  vritlf  sound  seuse,  as  well 
as  sound  mdrals.^  Lord  Chief  Justice  E^rCf  in  Lightfooi  w.  Trr- 
ranUt  (1  Bos,  Sf  PufL  351,)  maintained  the  contrary  of  this  propo> 
sition,  with  great  cogency.  And  Mr.  Justice  Best^  in  Forhe0  f». 
Cochrane f  (2  B,  if  Cres.  R.  448,  471,)  held  that  contracts, 'Contra- 
ry to  the  law  of  nature  or  the  law  of  God,  against  good  morals  or 
religioBi  or  in  jfraud  of  the  laws  or  subjects  ofanother  country* 
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should  be  deemed  nullities,  whenever  affected  by  such  cnnsidera- 
Uoos,  notwiihstanding  they  may  be  yalid  by  the  laws  of  the  place 
where  they  are  nrade. 

But  the  view  we  take  of  this  matter  is  this :  Watts,  himself, 
participated  in  the  fraudulent  act.  The  fraud  consisted  not  mere- 
ly in  the  transfer  of  the  slaves  beyond  our  State  boundary,  for 
then  the  creditor  could  have  pursued  them,  and  by  attachment  or 
otherwise,  made  them  subject  to  his  debt.  The  fraud  was  not 
consummated  until  the  sale  in  Alabama  ;  and  Watts  being  a  party 
to  this  transaction,  with  full  knowledge  of  all  the  facts,  he  may  be 
considered  as  conspiring  with  Turrentine,  to  defeat  Kilburn.  A 
conveyance  like  this  would  be  void,  as  between  our  own  citizens, 
in  our  own  Courts.  We  see  no  reason  why  it  should  not  be 
equally  null,  as  between  the  present  parties.  The  most  power- 
ful discouragement  should  be  held  out  against  the  pei*petration 
of  such  attempts;  otherwise,  there  will  be  no  security  for  debts, 
especially  in  our  border  counties,  if  a  foreign  sale  can  sanctify  the 
fraud,  notwithstanding  the  purchaser  not  only  knew  of  the  frau- 
dulent design,  on  the  part  of  the  contriver  and  conductor,  but 
connected  himself  with  the  original  scheme,  by  aiding  and  abet- 
ting in  its  execution.  Viewing  this  sale  then,  as  being  clearly  in 
fraud  of  the  rights  of  the  creditor,  it  ought  not  to  be  protected  by 
the  Courts  of  the  country  whose  laws  it  was  designed  to  evade. 

And  baving  come  to  this  conclusion,  it  is  unnecessary  to  discuss 
the  other  exception,  as  to  the  rescision  of  the  contract.  We  do 
not  think,  however,  that  the  objection  to  the  charge  of  the  presi- 
ding Judge,  upon  this  point,  was  well  taken;  and  shall  content 
ourselves,  therefore,  by  simply  aflSrming  its  judgment. 


VOL.  vfi.    46 
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No.  58.*— John  Gribr,  plaintiff  in  error,  vs.  Susan  McLenmn 

and  others,  defendants. 

[1.]  The  Courts  of  Ordinary  in  this  State,  are  Courts  of /tMstai  jariidlcdon,siid 
.  the  lacts  necessary  to  give  the  Court  jurisdiction  of  the  particii]a.r  nilgert 

.  matter^  should  aJirmaHteljf  appear  upon  the  face  of  its  judgment  si^d  procce* 

diugs,  when  offered  as  evidence  in  any  other  Court. 

[2.]  As,  where  the  record  of  a  Judgment  of  the  Court  of  Ordinary  of  Troup 
County  was  offered  in  evidence,  to  prove  the  appointment  of  a  gusidisn  of 
a  ward,  residing  in  the  State  of  Alahama :  Hdd^  that  it  should,  aJirmativAf, 
appear  on  the  fiice  of  the  record  and  proceedings,  that  either  the  pertm  sf 
the  ward  was  within  the  County,  or  that  she  had  properif  within  the  limits 
of  the  County.,  so  as  to  give  tlie  Court  jurisdiction  to  make  the  appointDent; 
and  that  the  kant  of  juriuUctimit  either  of  the  per  ton  or  property  of  the  wsrd, 
appearing  on  the  face  of  the  record  offered  in  evidence,  it  was  properly  nv 
jected. 

[3.1  When  it  appears  on  the  face  of  the  record  of  a  judgment  of  the  Court  of 
Ordinary,  and  proceedingf,  that  the  Court  had  j%truiictwii  of  the  particohr 
subject  matter,  mch  judgment  will  be  coadutiue  when  offered  in  evidence  it 
any  other  Court,  and  cannot  be  attacked  eaUaterally,  In  order  to  set  uide 
auch  a  judgment,  some  direct  proceeding  must  be  had  for  that  purpose  is 
the  Court  in  which  the  judgmeut  was  rendered. 

Ejectment,  in  Troup  Superior  Court.  Tried  befqre  Judge 
Hill,  May  Term,  1849. 

Susan  McLendon  brought  an  action  against  John  Grier  for  a 
tract  of  land  in  Troup  County,  and  on  the  trial,  introduced  a  grant 
from  the  State  to  her. 

The  defendant  offered  in  evidence  a  deed  purporting  to  be  from 
Jesse  L.  Laws,  guardian  of  Susan  McLendon,  to  Adam  Harden, 
and  "  the  records  of  the  Court  of  Ordinary  of  Troup,  to  proTC 
the  appointment  of  the  said  Jesse  L.  Laws,  as  guardian  of  the  siud 
Susan  McLendon,  of  the  State  of  Alabama ;"  which  was  object* 
ed  to  by  plaintiff,  on  the  ground  that  *'  the  minor,  having  heen 
proved  to  be  living  in  the  State  of  Alabama,  at  the  time  of  the  ap- 
pointment of  said  Laws,  as  guardian,  the  Court  of  Ordinary  of 
Troup  County  had  no  authority  to  appoint  a  guardian  for  her.** 
The  objection  was  sustained  by  the  Court,  and  counsel  for  defen- 
dant excepted. 

f 
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The  bill  of  exceptions  contained  no  copy  of  this  order,  nor  of 
the  grant  to  Susan  McLendon. 

W.  DouoHK&TY,  for  plaintiff  in  error,  cited— 

Stcry^M  Con/.  Laws,  843,  864,  865<  MorreU  vs.  Dickey,  1 
Jokm.  Ch.  R.  1^2.  4  Cow.  529,  note.  I  BL  Com.  460,  '2.  2 
Kent,  182. 

O*  Warner  and  B.  H.  Hill,  for  defendant,  cited — 

6  Iredell,  14.  Jones  vs.  Mason,  N.  C.  Rep.  125.  4  John.  R.  292. 
9  Wheat.  541.  4  Burr,  2244.  11  Mass.  508.  Tift  vs.  GHffin, 
5  Ga.  Rep.  186.     1  Bailey,  242. 

By  the  Gwr/.— WAmnsn,  J.  delivering  the  opinion. 

« 

[1«]  The  only  ground  of  error  assigned  to  the  judgment  of  the 
Court  below  is,  the  rejection  of  the  record  of  the  Court  of  Ordina- 
ry of  Troup  County,  offered  in  eyidence,  to  prove  the  appoint* 
ment  of  Jesse  L.  Laxys,  as  guardian  of  Susan  McLendon,  of  the 
State  of  Alabama.  The  record  of  the  Court  of  Ordinary,  offered 
in  evidence,  unfortunately^  has  not  been  sent  up  as  a  part  of  the 
transcript,  or  b^en  incorporated  into  the  bill  of  exceptions.  We 
most  necessarily  be  governed  by  the  certificate  of  the  presiding 
Judge,  for  the  facts  apparent  on  the  face  of  that  record,  so  offered 
in  evidence.  The  bill  of  exceptions  states,  that  the  defendant  of^ 
fered  in  evidence,  the  records  of  the  Court  of  Ordinary  of  Troup 
County,  to  prove  the  appointment  of  Jesse  L.  Laws,  as  guardian 
of  Susan  McLendon,  of  the  State  of  Alabama,  which  was  objected 
to  by  the  plaintiff^s  counse),  on  the  gronnd  that  the  said  Susan  Mc« 
London,  the  minor,  had  been  proved  to  have  been  living  in  the 
State  of  Alabama  at  the  tinae  of  the  appointment  of  said  guardian, 
and  that  the  Court  of  Ordinary  of  Troup  County,  Georgia,  had  no 
power  to  appoint  a  guardian  for  her ;  which  objection  was  sustain- 
ed by  the  Court,  and  the  defendant  excepted.  The  Courts  of  Or- 
dinary in  this  State,  are  Courts  of /mi^ J  jurisdiction. 

[2.]    In  order  to  have  given  the  Court  of  Ordinary  of  Troup 
County  jurisdiction  to  appoint  a  guardian  for  Susan  McLendon, . 
she  must  either  have  been  within  the  limits  of  the  County,  at  the 
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time  of  the  appointment,  or  had  property  within  the  Hroits  of  the 
County.  If  she  resided  in  the  State  of  Alabama,  at  the  time  of 
the  appointment  of  the  guardian /or  her  by  the  Court  of  Ordinary 
of  Troup,  and  had,n9  property  situate  within  the  limits -of  the 
County,  then  the  Court  had  no  jurisdiction  either  to  appoint  a 
guardian  for  hex  per wn.  or  for  her  property.  Although  she  may 
have  resided  in  Alabama  at  the  time  of  the  appointment  of  the 
guardian,  yet,  if  she  had  property  in  the  County  of  Troup,  the 
Court  of  Ordinary  of  that  County  had  jurisdiction  to  appoint  H 
guardian  to  manage  and  control  such  property.  »  We  mean  to  say, 
that  in  order  to  give  the  Court  of  Ordinary  of  Troup  County 
power  and  authority  to  appoint  a  guardian  for  a  ward,  that  Conrt 
must  either  have  the  person  of  the  ward,  or  the  property  of  the 
ward,  within  its  jurisdiction,  at  the  time  of  the  appointment  So 
far  as  we  can  discover  from  the  bill  of  exceptions,  it  did  not  nf- 
Jirmatively  appear  on  the  face  of  the  record  offered  in  evidence, 
that  the  Court  of  Ordinary  of  Troup  had  jurisdiction  of  either 
the  person  or  property  of  the  ward,  at  the  time  of  the  appoint- 
ment of  the  guardian ;- but  so  far^as  we  are  informed  in  relation 
to  that  matter,  the  ward  resided  in  the  State  of  Alabama  at  the 
time  the  appointment  was  made  by  the  Court,  and  the  record  is 
entirely  silent  as  to  the  ward  having  any  property  in  the  County 
at  that  time.  The  record  offered  in  evidence  being  the  judgment 
of  a  Court  of  limited  jurisdiction,  the  facts  necessary  to  give  the 
Court  jurisdiction,  should  affirmatively  appear  on  the  face  of  the 
proceedings.  Powers  vs.  The  People,  4  John.  Rep.  291,  Walker 
vs.  Turner,  9  Wheat.  Rep.  541.  Trevor  vs.  Wail,  1  Term  Rtf. 
151. 

In  Wallcer  vs.  Turner,  the  Court  held,  that  where  the  juris- 
diction of  a  Magistrate  was  special,  and  limited  by  Statmte,  it  was 
essential  to  the  validity  of  his  judgment,  and  the  proceedings  an- 
der  it,  when  offered  as  evidence  in  another  Court,  that  the  record 
so  offered  should  show  that  the  Magistrate  acted  upon  a  case  which 
the  law  submitted  to  his  jurisdiction.  The  rule  as  to  jurisdiction 
is,  that  nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of 
a-  Superior  Court  of  general  jurisdiction,  but  that  which  spedjly 
appears  to  be  so;  and  on  the  contrary,  nothing  shall  be  intfMM 
to  be  within  the  jurisdiction  of  an  Inferior  Court  of /tmt^  juris- 
diction, but  that  which  is  so  expressly  alleged.  Peacock  j^.  Bdlif 
KendaH^  1  'Saunders'  Rep.  74.  r 
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[3.]  If  it  had  appeared  on  the  face  of  the  record  from  the  Court 
of  Ordinary  of  Troup,  ofiered  in  evidence,  that  Jesse  L.  Lawa 
was  appointed  the  guardian  of  Susnn  McLendon,  of  (hat  County, 
or  if  it  had  appeared  that  Susan  McLendon,  the  ward,  resided  in 
the  State  of  Alabama,  but  had  property  in  the  County  of  Troup, 
and  that  Laws  was  appointed  the  guardian  of  such  property, 
then  the  judgment  of  the  Court  of  Ordinary  of  Troup  would 
have  been  conclusive  of  that  fact,  when  offered  in  any  other  Court, 
and  could  not,  in  such  other  Court,  be  attacked,  collaterally,  when 
the  juiisdiction  of  the  Court  appeared  on  the.  face  of  the  pro- 
ceedings. In  order  to  set  aside  such  a  judgment,  some  direct 
proceeding  must  be  had  for  that  purpose  in  the  Court  in  which 
tlie  judgment  was  rendered.  Where,  however,  the  facts  neces- 
'  sary  to  give  the  Court  of  Ordinary  of  Troup  County  jurisdiction, 
either  of  the  person  of  the  ward,  or  of  her  property,  did  not  ap' 
pear  on  the  face  of  the  proceedings  offered  in  evidence,  according 
to  the  record  before  us,  the  same  was  properly  rejected  by  the 
Court  below. 

In  Tliompson  vs.  Tondie,  (2  Peters'  Rep^.  157,)  the  Court  held  it 
to  be  a  well  settled  rule  of  law  in  such  cases,  that  when  the  pro- 
ceedings are  collaterally  drawn  in  question,  and  it  appears  on  the 
face  of  them  that  the  subject  matter  was  within  the  jurisdiction  of 
the  Court,  they  are  voidable  only — ^tho  errors  and  irregularities 
of  any  suit,  are  to  be  corrected  by  some  direct  proceeding,  either 
before  the  same  Court  to  set  them  aside,  or  in  an  appellate  Court. 
It  was  also  held,  that  if  there  is  a  total  want  of  jurisdiction,  the 
proceedings  are  void  and  a  mere  nullity,  and  may  be  rejected 
when  collaterally  drawn  in  question. 

•Let  the  judgment  of  the  Court  below  be  affirmed. 
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Nn«  59.-*-WiLLiAM   L.    MoNTiGUB,  plaintiff  in  error,  f«.  Jov 

Leatr,  defendant. 

[1.]  It  ia  not  necesaaiy  that  a  party  plaiutif,  in  his  affidavit  to  hxM  to  bnlr 
should  set  forth  or  deacribo  the  caoie  of  hit  actien,  or  the  cbancteTof  hit 
debt. 

Assumpsit  and  bail,  in  Bibb  Superior  Court.     Decided  by 
Judge  Floyd,  July  Term,  1849. 

A  motion  was  made  in  the  Court  below  to  dismiss  the  bail  pro- 
cess in  this  case,  on  the  ground  that  the  affidavit  of  plaintiff  did 
not  describe  or  set  forth  the  cause  of  action,  or  character  of  the  . 
debt  on  which  defendant  was  held  to  bail. 

The  Court  overruled  the  motion,  and  defendant  excepted. 

Anderson,  for  plaintiff  in  error,  cited — 
1  SeUan'^  Pr.  105,  '8,  '9.     I  Tidd,  183,  *4.     1  Chit.  P/.285. 
■  PowEH«,  represented  by  Cobb,  for  defendant. 
Bjf  the  C9»r^.«-^NiPBET,  J»  delivering  the  opinion, 

[1.]  The  exception  in  this  ease  is  to  the  decision  of  the  Court, 
on  a  motion  to  dismiaii  bail  process.  Th,e  ground  of  the  modoa 
was,  that  the  bail  affidavit  does  not  describe  or  set  forth  the  cMss 
of  action  or  character  of  the  debt.  The  Coart  below  held,  thit 
it  was  not  necessary  for  plaintiff,  in  his  affidavit,  so  to  describe  or 
set  it  forth,  and  we  find  no  sufficient  reason  for  reversing  the 
decision.  Our  Act  must  be  held  as  superseding  the  En^ish 
Statute  of  12  Geo.  I.  and  as  dispensing  with  thd  practi<3e  which 
grew  up  under  that  Act  in  their  Courts.  There  is  no  reaftm 
here  for  setting  forth  fully  the  debt,  or  cause  of  action,  in  theii* 
davit  to  hold  to  bail,  since*  that  is  required  to  be  done  in  the^ 
laration,  by  Statute.  The  defendant  is  fully  notified  by  the 
laration,  a  copy  of  which  is  served  upon  him,  of  the  cht 
the  claim  which  the  plaintiff  sets  up  against  him.  If  the 
swears  falsely^  he  is  as  much  amenable  to  the  penal  visil 
the  law,  as  he  would  b^  if  he  were  required  to  set  forth  i 
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of  his  acdoQ.     The  paity  hex  e  swears  to  the  amonnt  claimed, 

» 

aod  that  he  apprehends  the  loss  of  the  deht,  or  soine  part  thereof^ 
unless  the  defendant  is  held  to  hail.  That  is  what  the  Statute  re» 
quires-^no  more  and  no  less — ^andis,  we  think,  sufficient.  Prince^ 
422. 

Let  the  judgment  he  affirmed. 


No.  60. — ^Wabben  W.  MarshalLi  plaintiif  in  error,  vs.  Spencek 

Riley,  defendant. 

[1.3  To  entitle  a  party  to  the  answers  of  bis  adversaty,  under  the  Act  of  1947, 
it  ia  only  necessary  to  show  that  they  will  be  miUerud  evidence  in  the  cause ; 
he'  need  not  state  that  they  are  mdAspen$abk* 

[2.]  The  application  for  the  answers  of  the  adverse  party,  must  be  based 
upon  the  affidavit  of  the  person  applying,  or  some  showing  equivalent  there- 
toy  which  must  b'e  recited  in  the  order  of  the  Court,  or  appear  of  record. 

[3.]  No  person  can  be  compelled  to  answer  interrogatories,  which  would 
'  Subject  him  to  a  penalty  or  forfeiture  or  punishment  for  crime,  or  have  a  teif 
dency  tkereio, 

[4. 3  If  s  party  fubmtts  to  answer  illegal  questions,  tnuler  prvtett,  he  waives  no 
right,  but  may  insi»t  on  his  objections  at  the  hearing ;  nor  can  the  contents 
of  incompetent  testimony,  egitorted  by  authority  of  law,  be  proven  by  third 
persons,  who  have  seen  and  read  it. 

Assumpsit,  in  BibbSuperior  Court.  Tried  before  Judge  Floyd, 
July  Term,  1849, 

The  plaintiff  in  error  brought  suit  against  the  defendant,  on  a 
prouiiasory  note  for  $150,  to  which  special  defence  was  made  that 
the  note  was  given  for  services  rendered  by  plaintiff  as  a  practi- 
tioner of  medicine ;  that  he  never  was  licensed  by  the  Board  of 
Physicians,  established  by  the  Statute  of  the  State,  and  was,  there- 
fore^  not  entitled  to  sue  for  and  recover  compensation  for  such 
services. 

Pending,  the  trial  at  July  Term,  1849,  defendant  having  previ- 
ously filed  interrogatories  for  the  plaintiff,  under  the  Act  of  Dec. 
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17»  1847,*  "  compelling  discoveries  at  Common  Law,"  demab<)ed 
the  answers  of  the  plaintiff  to  be  filed  in  ofiBce.  Plaintiff  object- 
ed, on  the  ground  that  he  had  various  grounds  of  demurrer  to  tbe 
interrogatories  and  the  testimony  thus  sought,  and  if  filed,  the  go&- 
tents  of  the  answers  would  be  proven,  though  the. demurrer  wis 
sustained.  The  Court  ordered  the  answers  to  be  filed,  and  de- 
fendant excepted. 

The  following  were  the  interrogatories  filed : 

"  Georgia,  Bibb  County  : 

"  Interrogatories  to  be  submitted  to  the  plaintiff,  under  the 
Statute  in  such  cases  made  and  provided,  his .  testimony  beiog 
material  to  the  defendant  in  the  case. 

Int.  1,  inquired  as  to  the  consideration  of  the  note. 
Int.  2.  Are  you  a  regular  licensed  physician  of  any  Medical 
Board  in  the  State  of  Georgia  ?     If  not,  under  what  authority  do 
you  charge  fees  as  a  physician  ? 

"Int3.  (Immaterial.)" 

On  these  interrogatories  the  Court  granted  an  order  requiriog 
the  plaintiff  to  answer. 

The  answers  to  these  interrogatories  being  offered  by  the  de- 
fendant in  evidence,  plaintiff  objected — 

*  Ist.  Because  the  interrogatories  are  not  in  conformity  with  the 
Statute,  in  not  stating  that  the  discovery  sought  is  indispensable  V> 


*An  ^ct  to  authorize  parties  to  compel  iimxverieM  at  Comwum  Xotf. 

"  Be  it  enacted^  ^c  That  any  party  plaintiff  or  defendant  in  any  action  at 
GoAnmon  Law/ pending  in  any  Superior  or  Inferior  Coart  of  this  State,  wiith 
ing  a  discovery  from  the  adverse  party,  to  be  used  in  evidence  at  the  tritl  oC 
such  action,  may  file  written  interrogatories  to  snch  par^,  and  call  opon  Um 
to  answer  the  same  in  solemn  form,  on  oath  or  affirmation ;  and  if  upon  cock 
interrogatories  being  filed,  it  shall  appear  to  the  Court,  by  the  oath  of  the 
party  filing  the  same,  or  otherwise,  that  answers  to  such  interrogatories  wifl 
be  material  evidence  in  the  cause,  and  that  the  interrogitoriesthemselTfltin 
pertinent,  and  such  as  the  adverse  party  would  be  bound  to  answer  «pnt 
bill  of  discovery  in  a  Court  of  Chancery,  the  Court  shall  allow  suchifllttlft^ 
gatories,  and  shall  make  an  order  requiring  the  adverse  party  to  aniw^Hi* 
same  in  writing,  and  in  solemn  form,  on  his  oath  or  affirmation ;  said  tei 
swer  to  such  interrogatories,  being  so  given  andfil^,  shal>beevideno»i 
trial  of  the  cause,  in  the  same  manner,  and  to  th^  same  pnirpose  and 
and  upon  the  same  condition  in  all  respects  as  if  the  same  had  been 
upon  a  bill  in  Chancery  for  discovery,  but  no  farther  or  otheiTvise.' 

(The  remainder  of  the  Act  provided  for  the  failure  or  refusal, 
to  answer.)  ^' 
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defendant's  defence,  and  because  no  affidavit  is  filed  by  die  defen- 
dant, as  required  by  the  Statute. 

2d. .  Because  an  answer  by  the  plaintiff,  acknowledging  that  lie 
had  no  license,  would,  under  the  Statute,  subject  him  to  a  prose- 
cution for  a  misdemeanor,  or  any  acknowledgment  which  might 
be  used  as  a  link  in  a  chain  of  evidence  on  such  a  prosecution. 

The  Court  overruled  the  first  objection,  and  sustained  the  sec-, 
ond,  so  far  as  related  to  plaintiff's  license  as  a  physician,  and  no 
fiuther,  remarking,  that  the  Court  might  have  sustained  the  sec- 
ond objection  in  tot4},  but  that  it  would  do  the  plaintiff  no  good,  as 
the  answers  had  been  filed,  and  the  defendant's  attorney  having 
seen  them,  would  be  allowed  to  prove  their  contents. 

To  which  decisions  defendant  excepted — 

Ist.  To  the  overruling  the  first  objection. 

2d.  To.  the  overruling  a  portion  of  the  second. 

2d.  To  the  holding  that  any  person  who  had  seen  tue  answers, 
might  prove  their  contents  afler  the  answers  themselves  were  - 
ruled  out  on  demurrer. 

Amdbiuion,  for  plaintiff  in  error,  cited — 

3  John.  CL  R.  45.     1  John.  543.     4  lb.  509.    2  Paige,  601. 

STUBBSi  repi-esented  by  Calhoun,  fpr  defendant. 

By  tkt  Camrt, — Lumpkin,  J.  delivering  the  opinion. 

The  tdcing  of  the  testimony  of  the  plaintiff  in  this  case,  was 
under  the  Act  of  1847,  "  to  authorize  parties  to  compel  discove- 
ries at  Common  Law."  It  requires  that  the  interrogatories  be 
filed,  and  then  it  must  be  made  to  appear  to  the  Court  where  the 
cause  is  pending,  by  the  ocUh  of  the  party  filing  the  same,  or  other- 
viie,  that  the  answers  thereto  will  be  material  evidence  in  the 
Suit,  and  that  the  questions  propounded  are  pertinent,  and  such 
as  the  adverse  party  would  be  bound  to  answer  upon  a  bill  of  dis- 
covery in  a  Court  of  Chancery. 

[1.]  It  may  be  questioned  whether  the  Legislature  intended  to 
aothorizo  an  appeal  to  the  conscience  of  his  adversary,  where  the . 
aUwnde  testimony  was  sufficient,  atid  in  the  power  of  the  party. 
The  Statute^  however,  simply  requires  that  the  discovery  sought 
vot.  VII.  47 
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shall  be  material^  and  not,  in  the  language  of  the  exception,  that 
it  should  be  indispensable. 

[2,\  That  the  order  to  answer  should  be  based  upon  the  affidavit 

,  of  the  applicant,  or  some  showing  equivalent  to  this,  ia  manifest: 

Here,  the  order  does  not  purport  to  be  founded  upon  any  such 

evidence,  nor  does  any  such  accompany  the  record.    We  hold, 

therefore,  that  the  exception,  upon  this  point,  was  well  taken. 

[3.]  We  think,  too,  that  the  Court  erred  in  ruling  that  the  an* 
Bwers  of  the  plaintiff  might  be  read  as  to  the  consideration  of  the 
note  sued  on.  The  Act  pf  1825,  subsequently  repealed,  but  re- 
vived in  1839,  forbids  any  person  to  practise  physic  or  surgery* 
or  any  of  the  branches  thereof,  or  in  any  case  to  prescribe  for  the 
cure  of  diseases,  Jar  fee  or  reward^  unless  licensed  to  do  so;  and 
for  the  first  violation  of  the  law,  a  fine  not  exceeding  #500  is  im- 
posed, and  for  the  second  offence,  imprisonment  not  exceeding 
the  term  of  two  months.  Cobh^s  Analysis,  602.  And  it  is^  £ir- 
ther  enacted,  that  on  the  trial  of  all  indictments  under  the  Act,  it 
shall  be  incumbent  on  the  defendant  to  show  .that  he  has  been 
licensed,  to  exempt  him  from  punishment.  Ih.  To  compel  the 
defendant,  therefore,  to  testify  that  the  "note  which  was  the  subject 
matter  of  the  action,  was  given  to  him  as  a  fee  for  services  ren- 
dered in  curing  a  cancer  upon  the  wife  of  Riley^  would  be  to  fur- 
nish all  the  testimony  needed  to  convict  him  under  the  Statute ; 
the  presumption  being,  according  to  its  provisions,  that  he  had  no 
license. 

The  maxim  of  the  Common  Law,  nemo  tenetur  seipsum  pro^ep 
that  no  man  is  bound  to  accuse  himself  of  any  crime,  or  to  fur- 
nish any  evidence  to  convict  himself  of  any  crime,  is  foimded  in 
great  principles  of  constitutional  right,  and  was  not  only  settled 
in  early  times  in  England,  but  was  brought  by  our  ancestors  to 
America^  as  a  part  of  their  birthright.  . "  This,''  says  Mr.  Cooper^ 
"is  a  maxim  of  the  law,  founded  upon  the  principles  of  Britiah 
freedom,  and  may  be  considered  as  one  of  our  constitutioiuii 
rights  and  privileges.    It  has  been  en^oached  upon  hi  arbitrary 
reigns,  and  particularly  while,  the  Court  of  Star  Chamber  was  in 
existence,  of  which  the  process  and  pleading  were  the  same 
Chancery,  but  extended  even  to  criminal  informations,  to 
the  party  accused  was  obliged  to  answer  on  oath.     2%tr  drew  ii 
into  the  greatest  odium,  and  icas'the  principal  cause  of  itstdaumfisMl. 
The  Court  of  Chancery,  however,  has  never  compellocl  a. party  to 
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crimiDate  himself,  and  the  fate  of  the  Court  of  Star  Chamber  haa, 
perhaps,  made  it  still  more  strict  io  the  observance  of  this  rule  of 
pleading.  And  it  is  so  fundamental  a  rule,  that  Equity,  which  in* 
terferes  in  almost  every  other  case,  to  prevent  the  application  of  the 
general  law  from  working  injustice,  will  not  interfere  against  this 
nlle."     Eq,  PL  203. 

It  was  the  great  boast  of  Lord  Harivnck,  says  Judge  Stary^ 
that  the  general  rule,  established  with  great  justice  and  tenderness 
in  the  law  of  England,  is  fully  recognized  and  acted  on  in  Courts 
of  Equity,  that  no  person  shall  be  obliged  to  discover  what  may 
Und  to  subject  him  to  a  penalty  or  punishment,  or  to  that  which 
18  iQ  the  nature  of  a  penalty  or  punishment.  Harriatm  vs.  South* 
cote,  2  Veg.  394. 

In  WtUiams  vi.  HamnngUm,  (3  Bro.  C,  C,  35,)  the  Lord  Chan* 
ceilor  held,  not  only  that  answers  would  not  be  required,  which 
would  subject  a  party  to  a  penalty  or  forfeiture  or  punishment  for 
crime,  or  which  would  tend  thereto  ;  but  that  the  defendant  need 
not  plead  or  demur  to  the  bill,  but  upon  exceptions  to  the  an- 
swer he  might  insist  he  was  not  liable.  See,  also,  as  to  the  right 
of  the  party  to  object  to  discovery  in  a  matter  tending  to  crimi- 
nate him,  or  expose  him  to  penalties,  &c.  Glynn  v$.  Houston,  1 
K^en,  329.  United  States  vs.  Twenty-eight  Packages,  Crilpin,  306. 
Bishop  of  London  ts.  Fytche,  1  Bro,  C.  C.  97,  and  note.  Wigram 
on  Discovery,  Prop.  2, 1  Amer.  Ed.  82,  et  seq.  2  Star.  Eq.  Jur. 
ch.  42,  §1494,  and  note,  and  numerous  cases  there  cited. 

By  reference  to  the  Act  of  1847,  it  will  be  perceived  that  the 
answers  to  the  interrogatories  required  to  be  g^ven,  are  *<to  the 
same  purpose  and  extent,  and  upon  the  same  condition,  in  all  re- 
spects, as  if  the  i&me  had  been  procured  upon  a  bill  in  Chancery 
far  discovery,  hut  no  farther  or  otherwise."         * 

[4.]  Nor  is  it  any  proper  justification,  in  the  opinion  of  this 
Court,  to  compel  the  party  to  make  discovery  which  would  inev- 
itably tend  to  criminate  him,  that  the  answers  had  already  been 
taken  and  filed,  and  that  the  contents  might  be  prdven  by  the  at- 
torney of  the  opposite  party,  or  any  one  else  who  had  read  them. 
The  party  called  on  to  answer,  under  this  Act,  may  refuse  to  do 
BO,  and  risk  the  consequences,  or  else  he  may  answer  under  pro- 
test as  to  the  legality  of  the  testimony,  and  insist  upon  his  objec- 
tions on  the  trial.  By  pursuing  tli^  latter  course,  as  was  done  in 
tbe  present  case,  he -waives  no  legal  right;  and  should  his  objec- 
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tians  be  sustained,  the  evidence  thus  extorted  will  be  rejected  at 
the  hearing.  Nor  will  it  be  competent  to  allow  its  contents  to  be 
proven  by  others.  It  would  be  oppressive  in  the  ^^ctreme,  to  ex- 
tort illegal  evidence,  upon  an  ex  parte  application  and  under  men- 
ace of  attachment ;  or,  if  he  be  the  defendant  in  the  action,  under 
the  penalty  of  having  his  plea  set  aside  and  judgijnent  given  against 
him  by  default ;  or,  if  the  plaintiff,  his  suit  dismissed  with  cost ; 
and  yet  on  the  trial  to  permit  him  to  be  pr^adiced  for  bevrng 
obeyed  the  mandate  of  the  Judge  ordering  him  to  answer.  A 
practice  like  this  cannot  be  warranted  by  the  Statute,  fiind  is  con- 
trary, as  we  have  seen  from  the  case  in  Bratm^s  lleporU,  to  analo- 
gous proceedings  in  Equity. 

It  is  argued,  that  the  exemption  of  the  witness  is  a  personal 
pnvilege,  and  cannot  be  claimed  for  him  by  his  counsel ;  hot 
Marshall  protested,  in  person,  against  answering  the  interrogato- 
ries, and  this  is  a  sufficient  reply  to  the  suggestion,  even  if  it  were 
well  founded  in  law. 

It  is  farther  uisisted,  that  if  the  prosecution  to  which  the  party 
is  exposed,  is  barred  by  lapse  of  time,  that  the  privilege  ceases  and 
he  is  bound  to  answer ;  and  the  record  shows,  that  more  than  tea 
years  had  elapsed  from  the  date  of  the  note  which  was  taken  as 
a  fee,  to  the  order  requiring  the  platntiff  to  answer ;  and  it  is  ad- 
mitted that  two*  years  is  the  statutory  bar  for  a  misdemeanor  like 
this. 

We  recognize  this  principle.  In  Williams  vs.  FarrvtgUm,  al- 
ready cited,  it  was  held,  that  inasmuch  as  the  time  for  suing  the 
penalty  had  expired  at  the  time,  of  the  answer  being  put  in,  the 
defendant  was  liable  to  answer.  See,  also,  Ci^.  TVm.  House^  n. 
Surge,  2  Sim.  411.  Davis  vs.  Reid,  5  Sim.  443.  Stor.  Eq.  PI 
ch.  11,  §598.  But'jio  such  question  as  this  has  been  made  and  ad- 
judicated in  the  Court  below.  The  proof  was  allowed  ix  the 
reason,  that  the  answers  being  filed,  their  contents  might  be  testi- 
fied .to  by  the  attorney  of  the  opposite  p^rty,  or  any  odq  else  who 
had  seen  and  f  ead  them,  and  that  consequently  a  decision  excus- 
ing the  party  from  being  examined,  would  do  him  no  good. 

But  there  is  another  and  perhaps  a  more  satisfactory  answu^to 
this  position,  which  is  this :  The  Statute  of  Limitations  in  cfomnal 
cases  in  Greorgia,  does  not  run  in  favor  of  an  offender /^ho  ab- 
sconds from  the  State,  or  so  conceals  hitnself  that  he  eesOMt  be 
arrested.    Prince,  663.    Nor  does  it  extend  to  case^  where  die 
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offender  is  unknown.  Pomp.  Law  of  1838,  p,  16C.  And  while 
it  would  be  dangerous  to  assume  that  this  particular  case,  or  any 
other,  did  not  fall  within  these  exceptions,  it  would  be  inconven- 
ient, if  not  totally  impracticable,  to  go  into  these  collateral  issues 
apon  a  question  as  to  the  competency  or  admissibility  of  testimo- 
ny. We  cannot  do.  otherwise,  therefore,  than  send  the  case 'back 
for  another  trial. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


No.  61. — ^Elisha  Reese,  plaintiff  in  error,  V9.  The  State  of 

Georgia,  defendant. 

[  1 .  ]  Where  a  defendaDt  who  is  indicted  for  a  murder,  made  a  motion  to  continue 
his  caase,  on  the  ground  of  the  absence  of  two  material  witnesses,  who  bad 
be«n  sab|KBnaed,  it  is  no  error  for  the  Court  to  postpone  the  trial,  and  to  com- 
•pd  the  attendance  of  the  witnesses  by  the  process  of  the  Court,  to  be  sworn 
in  behalf  of  the  defendant  on  his  trisil.  If  the  defendant  has  the  benefit  of 
the  testimony  of  the  absent  witnesses,  on  his  trial,  it  is  all  that  he  can  reason- 
ably require,  and  a  continuance  for  that  cause  would  be  unnecessary. 

[2.  J  Where  a  defendant,  who  was  indicted  for  murder,  moved  the  Court  to 
continue  his  cause,  on  the  ground  that  there  was  great  excitement,  atid  pre^ 
judice  against  him  in  the  public  mind  of  the  County,  so  that  be  could  not 
have  a  iair  trial ;  and  to  support  his  own  affidavit,  as  to  the.  public  excite- 
ment in  the  County,  introduced  two  witnesses,  who  contradicted  the  defend- 
ant's statement  as  to  such  public  excitement :  Hddf  that  it  was  no  error  in 
the  Court  tb  refuse  a  continuance  upon  that  ground,  from  the  evidence  fur- 
nished by  the  defendant  hiniself. 

[3.3  Od  the  trial  of  a  defendant  indicted  for  murder,  it  is  competent  to  give  in 
evidence  all  that  was  done  by  the  defendant,  at  Ike  time  ofik/p  JaUmg,  and 
which  constitutes  a  port  oj  the  eniire  trantaetianm 

Indictment  fox   Murder,    in  Bibb  Superior  Court.     Before 
Judl|[e  Flotd,  July  Term,  1849. 

» 

On  the  ninth  day  of  July,  1849,  Elisha  Reese  was  placed  on 
hie  trial,  4>r  the  murder  of  Ellen  Pratt,  alleged  to  have  been 
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committed  on  the  16th  May,  1849.  The  defendant  moxed  for  a 
continuance,  '  '       ^ 

Ist.  For  tlie  absence  of  two  witnesses,  regularly  subpoenaed,  re- 
siding in  Cass  County,  material  to  prove  defendant's- good  char- 
acter. 

2d,  Because  he  could  not  safely'  go  to  trial,  on  account  of  the 
public  excitement  against  him,  from  the  transaction  being  recent, 
and  of  an  unusual  character,  giving  rise  to  exaggerated  reports, 
tending  to  inilame  the  public  mind;  and  sufficient  tim^  not 
having  elapsed  to  allay  such  excitement,  and  to  correct  the 
strong  prejudices  produced  by  it. 

The  Court  refused' the  continuance,  but  granted  an  attachment 
against  the  witnesses,  and  defendant  excepted. 

On  the  13th  day  of  July,  durmg  the  same'term  of  the  Coort, 
the  witnesses  for  defendant  being  in  Court,  the  defendant  agaio 
moved  to  continue  the  cause  on  the  2nd  ground  stated  ib  theiSrst 
motion.  The  Judge  certified  that  there  was  no  evidence  to  sub- 
tain  this  motion,  the  witnesses  introduced  by  th6  defendant  swear- 
ing that  the  excitement  had  subsided  after  the  first  day.  The 
motion  was  oveiTuled  and  defendant  excepted. 

It  appeared  from  the  evidence  that  the  prisoner,  on  the  day  of 
the  homicide,  went  to  the  house  of  Mr.  Gurganus,  the  father  of 
^deceased — an  old  man,  80  or  90  years  of  age — ^with  whom  de- 
ceased lived.  Reese  stopped  at  the  gate,  and  asked  Mrs.  Pratt 
"  what  she  told  that  lie  for  1"  She  replied,  she  "  had  told  lione." 
He  opened  the  gate,  and  the  old  man  went  out  to  meet  him  with 
conciliatory,  words.  Reese  knocked  the  father  down  with  his 
gun,  inflicting  a  severe  wound ;  whereupoTi,  Mrs.  Pratt  ran  oat 
to  her  fether's  relief,  when  Reese  placed  the  gun  within  a  few 
.  feet  of  her  neck,  and  shot  her  dead.  ' 

Counsel  for  defendant  moved  the  Court  to  reject  the  testimo- 
ny, so  far  as  it  referred  to  the  injury  inflicted  on  Mr.  Gurgaovs* 
becaiise  it  was  no  part  of  the  '*  rei  gesta,  "  and  was  a  distbct 
offence  of  itself,  and  was  calculated  to  prejudice  the  Jury  against 
the  prisoner. 

The  Court  oven*uled  the  motion^  and  defendant  excepted. 

On  these  several  exceptions,  error  was  assigned. 


Anderson,  for  plaintiff  in  error,  cited — 


• 

• 
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1  KtUy,  215,  621.  Roscoe'M  Cr.  Ec.  ai,  '2.  1  Phil.  Ev.  178. 
S  RUii.  772. 

Sol.  General  McCune,  represented  by  Cobb,  for  defendant. 

By  the  Court, — ^Warner,  J.  delivering  the  opinion. 

There  are  two  grounds  of  error  assigned  upon  the  record,  to 
the  decision  of  the  Court  below  : 

Ist.  That  the  Court  refused  a  continuance  to  the  defendant,  of 
his  cause,  upon  the  showing  made  by  him. 

2d.  Because  the  Court  admitted  testimony,  as  to  the  injury 
done  to  tW  father  of  the  deceased,  by  the  defendant,  at  the  time 
of  the  alleged  homicide. 

{!.]  It  appears  from  the  record,  that  the  defendant  made  a 
notion  for  the  continuance  of  his  cause,  on  the  gi'ound  of  the  ab« 
sence  of  two  material  witnesses,  who  had  been  stibpoBnaed,  and  were 
not  in  attendance,  residing  in  a  distant  County.  The  Court  post- 
poned the  trial,  and  ordered  process  to  issue  to  compel  the  at- 
tendance of  the  witnesses,  for  the  benefit  of  the  defendant.  The 
witnesses  were  brought  into  Court,  and  were  sworn  on  the  trial, 
in  behalf  of  the  defendant.  The  trial  wat  pottjHmed,  and  the  de« 
fendant  had  the  benefit  of  the  compulsory  process  of  the  Court, 
to  compel  the  attendance  of  his  absent  witnesses,  and  had  the 
benefit  of  their  testimony  in  his  -behalf,  on  his  trial.  The  cause 
was  continued  by  the  Court,  so  as  to  enable  the  defendant  to  have 
the  benefit  of  the  testimony  of  his  absent  witnesses ;  and  that 
was  all  which  he  could  reasonably  require,  under  the  law. 

[2.J  When  the  absent  witnesses  were  brought  into  Com-t,  Che 
defendant  moved  the  Court  to  continue  his  causd,  upon  the  ground 
that  he  could  not  go  safely  to  trial,  on  account  of  the  public  ex- 
citement against  him  in  the  body  of  the  County  f  that  the  alleged 
offence  had  been  recently  committed,  and  exaggerated  reports 
had  gone  forth,  tending  to  influence  and  increase  such  excite- 
ment ;  and  that  there  had  liot  sufficient  time  elapsed  to  all^y  such 
excitement,  and.  to  correctf  the  strong  prejudices  produced  by  it 
agaiii(it  the  defendant.  Had  fhe  defendant  rested  his  application 
for  a  continuance  of  his  cause,  alone  upon  his  own  affidavit,  as  to 
the  excitement  and  prejudice  in  the  pubUc  mind  of  the  County, 
against  him,  we  will  not  say  that  his  cause  ought  not  to  have  been 
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continued ;  bat  it  appears  that  the  defendant,  in  order  to  mtppart 
his  own  affidavit,  as  to  the  excitement  in  the  County,  introduced 
two  witnesses,  both  of  whom  contradicted  his  statement,  as  to  there 
being  any  puMic  fxcitement  in  the  County,  against  him ;  so  that 
the  Court  below,  from  the  evidence  before  it,  adduced  by  the  de- 
fendant,  properly  overruled  the  motion  for  a  continuance  upon 
that  ground. 

[3.]  The  evidence  relating  to  the  homicide  describes  one  entire 
transaction.  The  witnesses  state  what  was  done  by  the  defeod- 
ant,  at  the  time  of  the  killing.  The  defendant  went  to  the  bouse 
of  Gurganus,  the  father  of  the  deceased,  with  whom  the  deceased 
was  living,  and  made  use  of  insulting  and  abusive  language  to 
the  deceased.  Gurganus,  the  fathet^  went  pirt  to  the  defendant 
at  the  gate,  and  said  to  him,  "  What  are  you  coming  here  inter- 
rupting us  for,  we  interrupt  nobody  V*  ,  So  soon  as  this  remaik 
was  made,  the  defendant  knocked  Gurganus  down  with  his  guD ; 
whereupon  the  deceased,  who  was  standing  in  the  piazza,  ran 
out  to  her  father,  when  the  defendant  raised  his  gua  and  shot  her 
dead.  ^     '         ' 

The  assault  upon  Gurganus,  by  the  defendant,  waa  a  part  of 
the  transaction,  and  shows  that  he  came  to  the  house  with  an  evil 
alid  hostile  intention,  against  the  inmates  of  that  house ;  and  there 
was  no  error  by  the  Court  below,  in  pernntting^the  witnessed  to 
state  all  that  was  done  by  the  defendant,  at  the  time  bfthe  kilUiig, 
as  being  connected  with,  and  a  part  of  the  entire  transaction,  either 
exculpatory  or  as  evidence  of  his  innate  depravity  and  mafidoai 
intention.  After  a  careful  examination  of  this  entire  record,  we 
can  find  no' legal  ground  to  disturb  the  judgment  of  the  Court  be- 
low.- ^ 
.  Let  tne  judgment  of  the  Court  beloW.be  affirmed. 
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Ifo.  62. — Jambs  B.  Williams,  admioiHtrator,  &c.  ofW'ASHiNO-* 
TON  Williams,  claimant  and  plaintiff  in  error,  ti^  John  Mae* 
TIN,  plaintiff  in  ^.yb.  and  defendant  in  error. 

[1.]  Upon  the  trial  of  a  claim  case,  where  the  claimant  claims  through  a  judg- 
ment of /oreclosnre  of  mortgage,  mode  by  the  defendant  in  ezecntion  to  hii ' 
vendor,  the  plaintiff  in  execution  may  impeach  that  judgment  and  mort- 
gage,  and  prove  it  fraudulent  on  the  trial. 

Levy  and  claim,  in  Houston  Superior  Court  Motion  for  a 
new  trial.     Decided  by  Judge  Flovd,  May  Tenn,  1849. 

• 

■Kfi.fa^  in  favor  of  John  Martin,  against  Thomas  and  J.  Wil- 
liams, was  levied  on  a  tract  o^  land  as  the  property  of  Thomas 
Williams,  which  was  claimed  by  the  defendant  in  error. 

The  evidence  before  the  Jury  on  the  trial,  showed  that  the 
land  had  been  previously  levied  on  by  a  largo  mortgage ^.^a.  in 
&vor  of  Shepherd  WUjiams,  senior,  against  Thomas  Williams* 
and  bought  by  Shepherd  Williams,  who  was  the  father  of  Thomas 
and  Washington.  No  money  was  paid,  but  the  amount  of  the 
sale  credited  on  the  mortgage^.^a.  Thomas  Williams  continued 
in  possession,  from  the  sale,  1841,  until  this  levy,  1849,  by  him- 
self, or  persons  to  whom  he  rented  the  premises.  Neither  Shep- 
herd Williams,  junior,  Washington  Williams,  in  his  lifetime,  or 
the  claimant,  had  ever  been  in  Houston  County,  since  the  sale. 

There  was  in  evidence  deeds  from  the  Sheriff  to  Shepherd 
Williams,  senior,  and  from  him  to  Washington  Williams,  dated 
in  1842.  Alsoj  a  receipt  from  Thomas  Williams  to  Washington 
Williams,  as  agent  of  Shepherd  Williams,  senior,  dated  January, 
1841,  acknowledging  the  land  to  be  the  property  of  Shepherd- 
Williams,  senior. 

It. was  proven  that  there  were  suits  pending  against  Thomas 
Williams,  at  the  date  of  the  mortgage,  and  also  at  the  date  of  the 
foreclosure. 

There  was  a  verdict  against  the  claimant,  who,  by  his  counsel, 
moved  for  a  new  trial — 

"  1st.  Because  the  verdict  is  contrary  to  evidence  and  law. 

2d.  Because  the  Court  erred  in  admitting  testimony,  as  to  the 
relationship  of  Shepherd,  Washington  and  Thomas  Williams  and 
VOL.  vik    48 
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claimant;  and  as  to  the  pendency  ofvarioua  suits  at  and  prior  to 
the  date  of  the  mortgage  to  Shepherd  Williams,  and  before  the 
same  was  foreclosed,  as  badges  of  fraud,  without  requiring  the 
plaintiff  in  ^.ya.  to  lay  the  foundation  for  the  introduction  of  ^uch 
testimony,  by  showing  that  the  mortgage  was  without  considera- 
tion. 

'  3d*  Because  the  Court  erred  in  admitting  ervidence  to  show 
the  possession  of  Thomas  Williams,  after  the  sale  from  Shepherd 
Williams  to  Washington  Williams,  in  1842,  as  a  badge  of  fraud, 
because  Wa^ington  Williams  being  a  third  party,  the  presump- 
tion of  law  arising  from  the  possession  of  the  defendant,  does  not 
apply  to  hiin.    . 

4th.  Because  the  Court  erred  in  charging  the  Jury,  that  *  after 
all,  it  depended  upon  this :  that  if  they  believed  the  transaction 
was  fair,  they  ought  to  find  for  the  claimant ;  if  not,  for  the  plain- 
tiff in  /i,  JaJ  because  it  was  not  competent  for  the  Jury  to  go 
beiiind  the  decree  of  foreclosure,  to  inquire  into  the  bonajidn  of 
the  transaction ;  and  the  Court  should  have  charged,  thattheonly 
question'  was,  whether  the  possession  of  Thomas  Williams,  after 
the  sale,  was  satisfactorily  explained." 

The  Court  overruled  the  motion  on  all  the  grounds  taken,  and 

claimant  excepted. 

•  •  • 

R.  K.  HnfSB,  for  plaintiff  in  error. 

ft 

S«  T.  Bailey,  represented  by  Cobb  and  Killen/  for  defend- 
ant.. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

There  is  really  but  one  question  made  in  this  record,  and  that 
is  this :  Was  it  right  in  the  Circuit  Judge^  to  permit  the  judgment 
on  thejbredosure,  under  which  tJie  claimant  claiined  t4f  he  impeached^ 
If  h  was,  then  it  was  proper  to  permit  the  relationship  of  the 
Williams';  the  pendency  of  suits  against  Thomas  WilHams,  at 
the  date  of  the  mortgage  and  foreclosure ;  and  the  possessioa  of 
the  land,  afler  sale,  by  Thomas  Williams,  to  be  proven.  Jh© 
facts  all  go  to  show  fraud.  The  pendency  of  the  suits,  kiJH  Ae 
possession  of  the  defendant  in  execution,  after  sale,  une|(|mned, 
are  badges  of  frauds    Relationship  is  not  jp^  «e,  but  is  i  circttm- 
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fCance  proper  to  be  submitted  to  the  Jury,   in  connection  with 
other  things,  to  show  fraud. 

It  was  insisted  in  the  argument,  that  the  retention  of  the  pos- 
aessioD  and  odier  indicia  of  fi*aud,  if  competent  to  be  proven,  as 
against  the  first  purchaser,  yet  were  not  competent  to  be  proven, 
as  against  the  claimant  in  thid  ease,  inasmuch  as  he  is  the  grantee 
of  tlie  purchaser.  If  he  bought  bonajide  and  for  value,  and  with- 
out any  notice  of  the  fraud,  this  position  would  be  sound ;  but 
in  this  case,  it  is  sought  to  connect  him  with  and  to  make  him  par- 
taker of  the  origrinal  fVaud.  If  these  things  are  done,  he  is  no 
more  protected  than  would  be  his  vendor.  Nor  was  it  necessary 
to  prove  a  want  of  consideration  for  the  mortgage,  as  a  founda- 
tion to  let  in  other  evidence  of  fraud.  The  want  of  considera- 
tion is  not  the  only  evidence  of  fraud  in  a  sale,  to  delay  and  de- 
feat creditors,  under  the  Statute  of  Elizabeth,  Indeed,  a  consid- 
eration may  be  paid  by  the  purchaser,  and  yet  the  sale  be  frau* 
dulent.  When  a  case,  involving  the  same  facts  between  these 
parties,  was  before  us  at  Macon,  in  February  last,  this  Court 
held,  that  it  was  not  incumbent,  (as  the  presiding  Judge  ruled,) 
upon  the  mortgagee  and  the  claimant  under  him,  to  show  that  he 
had  paid  a  consideration ;  but  on  the  contrary,  that  the  mortgage 
and  the  judgment  of  foreclosure  thereon,  were  prima  facie  evi- 
dence of  a  consideration,  and  it  behooved  the  plaintiff  in  execu- 
tion, to  show  a  want  of  consideration.  -  This  decision  may  have 
suggested  the  idea,  that  proof  of  the  absence  of  a  consideration, 
was  necessary,  as  a  foundation,  for  any  other  evidence  tending  to 
show  it  (the  mortgage)  fraudulent.  Not  so,  however,  is  our  de- 
cision to  be  construed.  The  question  then  made,  was  upon  whom 
lay  the  burden  of  proof,  so  far  as  the  consideration  was  con- 
cerned ?  And  when  this  Court  ruled  that  it  lay  upon  the  plain- 
tiff in  Ji.fa,  we  did  not  intend  to  say  that  no  evidence  of  fraud 
could  be  adduced  by  him,  until  he  bad  proven  that  no  considera- 
tion was  paid  by  the  mortg^agee.  If  it  was  competent  for  the 
Court  below  to  allow  the  judgment  and  the  mortgage  to  be  at- 
tacked at  all  on  this  issue,  then,  the  evidence  was  all  properly  ad- 
noiittcd,  to- wit :  evidence  of  relationship,  of  pending  suits,  and  of 
possession  retained  by  the  defendant  in  execution.  Whether  the 
possession  was  explained,  and  whether  the  proo&  established  a 
fraud  and  connected  the  claimant's  intestate  with  that  fraud,  were 
all  questions  properly  submitted  by  the  Court  to  the  Jury.    So, 
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ns  I  before  stated;  the  only  <]uestion  hero  is,  was  it  competent, 
upoa  the  iesues  made,  to  impeach  the  judgment  of  foredosore, 
under  which  the  claimants  set  up  title  ?  ' 

It  is  insisted  by  the  plaintiff  in  error,  that  the  judgment  cannot, 
in  this  way,  be  collaterally  impeached.  Our  Claim  Laws  are  pe- 
culiar to  our  Slate.  Very  few  of-  the  States  have  any  proceed- 
ings like  our  claims>  only  Alabama*  so  far  as  I  now  reftiembo'. 

.They^are  in  the  nature  of  equitable  proceedings.  The  plaintiff 
in  execution  asserts,  by  his'  l^vy,  the  liability  of  the  property  to 
pay  his  judgment.  Xhe  claimant  alleges  title,  and  the  issue  is,  is 
the  title  of  the  claimant  good  against  the  judgment  ?  He  claims 
under  a  mortgage  from  the  defendant  in  execution,  a  judgment  of 
fbreclosUTv  thereon,  and  a  purchase  at  Sheriff's  sale,  by  bis  vendor, 
who  was  also  the  mortgagee.  A  link  in  the  chain  of  the  claim- 
ant's  title,  is  the  mortgage  and  judgment.  Now,  is  it  proper,  in 
a  daim  caee,  for  the  creditor  (the  plaintiff  in  execution)  to  defeat 
the  title  of  the  claimant,  by  attacking  the  judgment  and  the  moit- 
gtige  for  fraud?     In  the  issue  made  t1?ey  come  in  colliaion  with 

.  his  rights  as  creditor.  He  asserts  their  invalidity  under  the  Stat* 
ute  of  E^izaheth,  The  judgment  of  foreclosure  was  had  before 
a  Court  of  cdmpetent  jurisdiction-— there  is  no  objection  tu  it  on 
thait  score. 

'  Parties  and  privies  are  estopped  by  a  judgment  This  is  m  tnie 
general  proposition.  In  some  proceedings  ui  rem,  where  -judg- 
ments  of  condemnation  of  forfeited  property  are  rendered*  or 
wliere  judgmehts  of  seizure  are  rendered^  as  in  iba  JExokeftur 
or  Admirali^i  and  also  in  decisions  in  other  Courts;  direedy  vpcn 
the  pereonal  flaiui  of  the  patty,  sudk  as  marriage^  divotoe»  baettt^ 
dy,  settlement  andlhe  like,  the  rule  is  enlarged.  These  dedsioai 
are  binding  and  conclusive,  not  only  upon  the  parties  litigaldsg 
in  the  cause,  but  upon  all  others ;  hecause^  in  moA  cases  of  dnt 
kind,  <every  one  who  can*  be  aiflSMsted  by  the  judgnent,  has  a  rigitt 
•to  appear  and  assert  his  own  int0^ests  by  becoating^a  pwty  to  the 
pvoeeedings;  and  because^  to4»,  of  public  policy  and  oiiQ^9«nienoe^ 
wfiich  Te<}uire  thaftquecftionsof  iliis  kiiid  should  not  be  left  doahl- 
{ul,  but  that  the  domestic  and  social  TehdMMM  fsf  every  luemhtK 
bf  the  community,  be  clearly  defined  end  settled.  1  Qreenfdf^ 
Etid.  §§^3,  S^,    4  pATm'  R.  8S,  36.     14  Jobm.  IL  U.    1 

VNow,t!he  rule  I  take  to  be  tMs^  so  &r  sspBitiesimd  fitivies  are 


i 
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conoemed :  A  judgmeDt  of  a  Court  of  pompetent  jurisdiction 
cannot  be  impeached  in  another  Court,  collaterally,  in  an  action 
between  the  same  parties,  and  upon  a  point  once  put  directly  in 
issue' and  decided.  Nor  will  a  Court  of  Chancery  examine  into 
the  intrinsic  ments  of  a  judgement  at  Law,  without  the  aid  of  new 
and  distinct  matter,' showing  fraud  in  procuring  it,  or  that  it  is 
used  or  retained  against  conscience.  It  will  not  set  aside  a  judg- 
ment at  Law  for  zrregularitt/--r^iat  belongs  to  the  Courts  of  Law. 
In  other  Courts  it  stands  as  conclusive  between  the  parties,  until, 
by  a  case  made,  it  is  impeached  for  fraud  or  other  Bu£Bcient 
cause.  3  Johns.  Ch.  R.  275.  4  lb.  85.  7  lift.  182.  2  Dole's  R. 
526.     1  Thiaipe  Evid.  346. 

But  it  is  not  so  with  strangers.  They  are  not  concluded  by  s 
judgment;  and,  for  the  best  of  aU  reasons,  they  are  not  parties  to 
it.  No  man  i^all  be  condemned  unheard,  or  prejudiced  in  his 
rigbts,  without  his  day  in  Court.  A  contrary  rule  would  be  sub- 
versive of  natural  equity  and  revolting  to  reason.  Hence,  I  ap- 
prehend it  is  well  settled,  that  when  a  judgment  in  an  issue  form- 
ed, comes  in  conflict  with  the  rights  or  interests  of  third  persons, 
they  may  aver  against  it — may  impeach  it  for  fraud  and  prove  the 
fraud.  This  doctnne  was  settled  as  early  as  Former's  ca^,  in  the 
time  of  Lord  Coke.  It  was  in  that  case  resolved,  that  a^  fine 
levied  by  fraud  was  not  binding,  and  that  such  fraudulent  estate 
wa3  no  estate  in  law;  and  it  was  faitfaer  declared,  that  all  acts  and 
deeds,  as  well  judicial  as  extrajudicial,  if  mixed  with  fraud,  are 
void.  By  reference  to  the  case  it  will  be  seen  that  these  resolu- 
tions do  not  apply  to  parties,  but  to  strangers.  3  Coke,  11.  Ham- 
^mock,  Ex'r,  vs.  W.  ^  J.  McBridef  6  Ga.  R.  178,  The  tuithority 
of  this  case  has  been  fully  recognized,  both  in  England  and 
America.  In  some  form  or  other,  fraud  will  annul  all  judgments 
and  all  private  contracts.  Thus,  Mr.  Story  declares,  '<  I  know  of 
no  case  where  fraud,  if  established  by.  competent  proo&,  is  not 
safficient  to  overthrow  any  judgment  or  decree,  however  solemn 
may  be  its  form  and  promulgation."  Bradstree  et  dl.  vs.  Nepttme 
his.  Co.  3  Sumner,  604.  The  mode  of  attack  only  is  different. 
Strangers  may  set  aside  a  judgment  by  proof,  whenever  it  comes  - 
in  oepflict  with  their,  jUst  legal  rights,  for  fraud;  and  the  inquiry 
goes  beyond  the  judgment  and  reaches  the  contract  upon  which 
it  is  founded.     4  IreddVs  Law  R.  533. 

Theplsuntiff  in  execution  in  this  case  is  a  stranger  to  the  judg- 
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ment  of  foreclosure — ^he  in  titW  concluded  by  h.  Tbe  < 
iutroiluced  ii  bh  a  link  in  the  chain  of  hiii  title.  It  is  in  antago- 
ninm  with  his  rights  as  creditor.  He  may  resist  it,  and  prove  it 
and  the  murt^ge  upon  wliich  it  ia  founded,  fraudulent  upon  the 
trial.  1  Phil.  ^dd.  346.  3  McCord^t  R.  142.  1  Hiii^t  S.  C. 
R.  2G3.  15  Jo/itu.  R.  145.  1  Brevard,  216.  3  WatU  tf  Strg. 
127.  4  a.  191.  3  MeUalf'i  R.  135.  3  Coke,  77.  12  Vtrm. 
619.  lb.  165.  Duchat  of  Kingitok't  Cate,  XI  St.  TV.  261.  3 
Doug.  313,  note.  2  Watft,  180  to  183.  12  Pick.  388  to  394.  2 
.  Wo«»,  354.     5  i/awi.  547, '8i     llJtfn*».S66. 

Let  the  judgment  of  tlie  Court  below  be  affirmed. 
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No.  63.— William  H.  Tbout,  plaintiff*  in  error,  w.  Irena  Good- 

MAS,  d^endant  in  error. 


{!.]  Belief  cfm  be  had  against  atiy  deed  of  contnict  in  writing,  founded  in 
or  fraud. 


[2.]  The  mistake  may  be  shown  by  parol  proof  of  the  deckrataoosof  theVen' 
dor,  made  subsequent  to  the  sale. 

[3.]  fielief  willbe  granted,  in  all  cases,  to  the  injured  party,  whether  he  sets 
up  the  mistake  affirmatively  by  bill,  or  ds  a  defence. 

[4.]  The  power  of  rectifying  and  reforming  written  contracts  of  mitUdce  on 
the  ground,  constitutes  a  distinct  branch  of  Equity  jurisdiction  i  though 
it  ii  one  which  Courts  of  Ghanceiy  will  exercise  very  sparingly,  and  upon 
the  clearest  and  most  satisfactory  proof  only,  as  to  the  intention  of  the  par* 
ties.     ' 

[5.]  If  it  be  evident  that  both  parties  were  mistaken  on  a  material  point,  as 
to  the  true  .boundary  or  lines  of  the  survey,  a  Court  of  Equity  will  grant 
relief  to  the  buyer.  . 

In  Equity,  in  Jackson  Superior  Court.     Decided  by  Judge 
DouGSSRTY,  February  Term,  1849. 


384  SUPREME  COURT  OP  GEORGIA. 

■"»  — ■ —  ■  ' 

Trout  V8.  Goodman. 

Williart  H.  Trout  sold  a  tract  of  land  to  John  T.  Goodman, 
and  gave  a  bond  for  titles,  describing  tbe  land  as  "  the  tract  on 
.which  he  (Trout)  lived,  embracing  the  Pendergi-ass  tract."  Grood- 
man  died,  and  his  executris^  filed  a  bill,  alleging  that  the  purchase, 
money  had  lieen  paid,  and  Goodman  had  been  in'  possession 
since  the  sale ;  that  there  was  a  mistake  in  the  bond,  in  descri- 
bing the  land,  the  contract  including  all  the  land  north  of  fiufialo 
Creek;  whereas  the  lipe  of  the  Pendergrass  tract  leaves  out 
about  sixty  acres ;  that  Trout  had  frequently  admitted  the  fact, 
but  refused  to  make  a  deed  according  to  tb^  contract.  The  .bill 
-  prayed  that  the  written  contract  might  be  reformed,  and  a  spe- 
cific performance  decreed.  Trout,  by  his  answer,  denied  tbe 
mistake  alleged,  and  tendered  a  deed  drawn  in  accordance  with 
the  bond.** 

Parol  evidence  was  offered  to  prove  the  declarations  of  Trout, 
edbsequent  to  the  sale,  to  show  that  he  had  sold  the  land  north  of 
Buffalo  creek.  Defendant  objected,  and  the  objection  behig 
overruled,  exceptions  were  filed. 

A  new  trial  was  moved,  on  the  ground  that  the  verdict  of  the 
Jury  was  contrary  ta  the  law  and  evidence. 

The  Couit  refused  the  l*ule,  and  defendant  excepted. 

On  these  exceptions,  error  has  been  assigned. 

J.  W.  Harris,  for  plaintiff  in  errpr. 

B.  H*  OvERBT  and  T.  R.  R.  Cobb,  for  defendanU 

» 

Btf  the  Court. — Lumpkin,  J;  delivering  the  opinion. 

Is  parol  testimony  admissible  in  Equity,  to  correct  a  mistake  in 
the  boundary  of  land,  as  described  in  the  written  contract  ?  And 
if  so,  are  the  declarations  of  the  vendee,  made  subsequent  to  the 
agreement*  competent  to  prove  what  was  the  time  intent  of  the 
partiea  ?  These  are  the  points  presented  in  the  bill  of  excep- 
tions. 

Amidst  the  conflict  of  authority  \vhich  abounds  upon  this  sub- 
ject, it  would  be  mere  pedantry,  in  me,  to  do  more  .than  annQpiioe 
the  position  of  this  Court,  in  relation  to  the  questions  noAde  by 
the  record.     And  it  will  be  fi)und,  condensed  in  a  sin^e  para- 
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grapb,  in  the  very  elaborate  opinion  of  Chancellor  Kentt  in  CHl^ 
lupie  and  Wife  vs,  MtHm^  (2  John,  Ch,  JR.  585,)  viz : 

[1.]  That  relief  can  be  had  against  any  deed  or  contract  in  wri- 
ting, founded  in  mistake  or  fraud  ; 

[2.]  And  that  the  mistake  may  be  shown  by  parol  proof; 

[3.]  And  the  relief  granted  to  the  injured  party,  whether  he 
sets  up  the  mistake  affirmatively,  by  bill,  as  in  the  present  case, 
or  as  a  defence.  I  need  only  add,  that  this  decree  was  predica- 
ted exclusively  upon  the  acknowledgements  of  the  vendor,  made 
subsequent  to»the  sale. 

[4.]  It  is  conceded  that  those  who  undertake  to  rectify  an 
agreement,  by  showing  a  mistake,  undertake  a  task  of  great  diffi- 
culty. Lord  Hardwicke  said  it  required  the  strongest  proof 
possible ;  and  Lord  ThurUnOf  that  it  must  be  irrefragable  proof. 
StiQ»  it  cani]l>t  be  denied  that  the  power  of  reforming  written 
contracts,  on  the  ground  o£  mistake,  as  well  Bsjraud,  constitutes  a 
separate  and  distinct  branch  of  Equity  jurisprudence.  It  is  one, 
however,  which  Chancery  will  exercise  very  sparingly,  and  only 
upon  the  clearest  and  most  satisfactory  proof  of  the  intention  of 
die  parties.     V.  States  vs.  Monroe,  5  Mason^s  R,  577. 

[5.]  The  case  of  Huil  vs.  Cwmingham^s  ExW,  (1  MmforS^s  H- 
330,)  referred  to  by  the  Court  of  Appeals  of  Virginia,  iu^Tueker 
vs.  Cocke,  (2  Rand.  51,)  and  admitted  by  counsel  on  both  sides 
in  the  argument,  to  be  the  law,  and  qited  by  Judge  Tucker  in  his 
Commentaries,  with  approbation,  (2  vol.  404,)  settles  the  identical 
{HTinciple  involved  in  this  case,  to-wit :  that  though  the  land  be  sold 
in  gross,  for  so  much,  be  it  more  or  less,  yet  if  it  be  evident  that  both 
parties  were  mistaken  in  a  material  point,  as  to  the  lines  by  which 
the  vendor  held,  and  there  was  no  express  agreement  on  the  part 
of  the  purchaser,  to  take  the  risk  upon  himself,  a  Court  of  Equity 
will  grant  relief,  by  correcting  the  error  in  the  boundary.  And 
the  reason  assigned  is,  because  the  buyer  does  not  get  the  specif- 
ic thing  he  contracted  for. 

We  have  confined  our  judgment  merely  to  the  question  of  the 
competency,  and  not  of  the  sufficiency  of  the  testimony  adduced  on 
the  trial  below.    We  do  not  believe  that  the  evidence  offered  by 
the  complainant  ought,  under  the  circumstances,  to  have  pre-^ 
vailed  against  the  answer  of  the  defendant,  insisting  that  th^^^j 
was  no  mistake.    Still,  there  was  proof  to  warrant  the  ve^jj^^j^. 
The  dispute  is,  shall  the  boundary  be  limited  on  one  side 
VOL.  VII,  49 
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tract  of  land,  to  tbe  Pendergrass  survey,  or  be  extended  to  Buffa- 
lo creek  1  Hardy  Howard  swears,  positively,  that  Trout  ac- 
knowledged to  him  that  he  had  sold  to  Goodman  aU  the  hmd 
north  of  that  creek ;  and  there  is  other  corroborating  proof.  Two 
Juries  have  successively  found  that  the  evidence  was  sufficient  to 
reform  the  contract,  and  have  decreed  accordingly.  We  do  not 
feel  at  liberty  to  set  aside  their  verdict,  as  contrary  to  evidence. 
The  weight  of  the  testimony  wa&  their  buedness,  not  ours ;  aod^ 
believing,  as  we  do,  that  the  Jury  has  not  had  fair  play,  iti  tbe 
sole  exercise  of  the  power  confided  to  them  by  lamr,  of  passing 
upon  the  facts,  we  will  not,  upon  slight  or  doubtful  ground,  in- 
terfere with  their  finding. 

By  the  Constitution  of  1777,  the  Juries  were  made  judges  of 
the  law  as  well  as  of  the  fact,  in  aU  cmeSt  and  the  Judges  could  only 
give  their  opinion,  when  any  or  all  of  the  Jury  had  dotlbts  concern- 
ing the  law,  and  applied  to  the  Bench  for  instruction.  Watkmi 
Digest,  14.  How  completely  have  the  relative  positions  of  the 
Court  and  the  Jury  been  reversed,  in  practice  at  least,  since  that 
day,  when,  owing  to  the  advance  of  the  commuxuty  in  mental  and 
moral  qualifications,  the  very  contrary  result  should  have  fol- 
lowed. At  any  rate,  their  power  is  still  unlimited  in  Chancery 
causeiMfter  the  suit  is  "  submitted  to  them  upon  the  merits,  with 
the  evidence  thereon.''     Watkins'  Dig,  488,  621. 

The  testimony  then,  which  was  introduced,  being  lega],'and  the 
Jury,  whose  province  it  was,  under  the  law{having  found  that  it 
was  not  equal,  or  nearly  in  equUibrio;  but  that  it  was  clear,  une- 
quivocal and  decisive,  as  to  the  existence  of  the  ^  mistake,  there  is 
nothing  in  the  record  to  warrant  out  interference.  And  the  con- 
clusion therefore  is,  that  the  judgment  be  affirmed. 
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English  vs.  Register  and  others. 

No.  64. — ^Hatwood  English ,  plaintiff  in  error,  vs.  Doe  ex  dem, 
Thomas  Register  and  others,  defendants. 

[1.]  A  plaintiff  in  ejectment  may  amend  his  declaration,  extending  the  timp 
of  his  demise,  after  the  case  has  been  submitted  to  the  Jury,  according  to 
the  discretion  of  the  Court,  under  the  54th  Common  Law  mje  of  practice. 

[2.]  The  name  of  a  party  may  be  used  as  the  lessor  of  a  plaintiff  in  an  action 
of  ejectment,  even  against  his  consent,  when  he  is  indemnified  against  costs ; 
provided  such  use  of  his  name  is  necessary  and  important  to  the  assertion 
and  successful  prosecution  of  the  rights  of  another  party. 

[3.]  When  the  presumption  of  a  grant  is  raised  by  pcmtl  eyidence,  such  pr^ 
sumption  may  be  rebutted  by  the  same  species  of  evidence. 

[4.3  The  Statute  of  Limitations  does  not  run  against  the  true  owner  of  land, 
who  has  a  perfect  paper  title,  in  favor  of  a  party  in  the  adual  possesion 
thereof,  who  disclaims  having  any  claim  or  title  to  the  land,  inasmuch  as  the 
law  presumes  that  such  possession  is  held  in  subordination  to  the  title  of  the 
true  owner,  and  is  not  adverse  to  his  title. 

Ejectment,  in  Habersham  Superior  Court.  Tried  before  Judge 
DovGBERTT,  April  Term,  1849. 

An  action  of  ejectment  was  commenced  upon  the  several  de- 
mises of  Thomas  Register  and  James  R.  Wyly,  against  Hay- 
wood English,  who  pleaded  the  general  issue  and  the  Statute  of 
Limitations.  Upon  the  trial  on  the  appeal,  after  the  cause  was 
submitted  to  the  Jury,  the  counsel  for  plaintiff  moved  to  amend 
the  declaration  by  extending  the  demise  to  twenty  years.  The 
Court  allowed  the  amendment — an  order  having  been  taken  at 
the  previous  term  to  make  this  amendment — and  defendant  ex- 
cepted. 

There  was  in  evidence  a  grant  from  the  State  to  Register, 
dated  1830,  a  deed  from^  Register  to  one  Pynes,  a  deed  from 
Pynes  to  Tatum,  and  a  deed  from  Tatum  to  James  R.  Wyly, 
dated  in  1841.  The  defendant  below,  English,  was  in  possession 
for  more  than  twenty  years  before  the  commencement  of  the 
suit.  It  was  proven  by  several  witnesses,  that  English,  at  vari- 
ous times  during  his  possession,  admitted  that  he  had  no  title,  and 
employed  one  of  the  witnesses  to  purchase  the  outstanding  title 
of  Register.  It  was  also  in  evidence,  that  Thomas  Register  had 
never  been  heard  of  in  Habersham  County,  and  the  agent,  man- 
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aging  the  ^ause  for  plaiDtiff,  swore  that  he  had  never  seeDor 
oammunioated  with  him. 

The  Court  charged  the  Jury,  that  if  they  found  the  deeds  in 
evidence  were  made  pending  the  adverse  possession  of  Englisht 
the  J  were  void ;  still  a  recovery  could  be  had  under  the  demiie 
of  Register ;  to  which  charge  defendant  excepted. 

The  Court  farther  charged,  that  twenty  years'  possession  would 
raise  a  presumption  of  a  grant  to  the  tenant,  but  that  such  pre- 
sumption might  be  rebutted  by  parol  evidence,  that  the  teoant 
disclaimed  title  to  the  land,  and  by  the  fact  that  a  grant  issued 
from  the  State  within  that  time  to  another  person.  To  which 
charge  defendant  excepted. 

The  Court  fiuther  charged*  that  if  the  defendant  was  in  pM> 
session  under  a  claim  of  right,  and  not. holding  under  the  plaintiC 
surh  possession  was  adverse ;  but  if  he  was  in  possession  with- 
out any  claim  of  right,  and  disclaimed  any  interest  or  claim  tetbe 
land,  such  possession  would  not  protect  him  under  the  Statute. 

To  this  charge  defendant  excepted. 

The  verdict  being  for  plaintiff,  the  defendant  moved  anew 
trial,  on  the  ground  the  verdict  was  contrary  to  the  law  and  evi- 
dence. The  Court  overruled  the  motion,  and  defendant  ex- 
cepted. 

On  these  several  exceptions  error  was  assigned.- 

H.  Cobb  and  Pbeples,  for  plaintiff  in  error. 

J.  W.  K.  Underwood  and  Ov£rby»  for  defendant. 

Btf  the  Court. — ^Warner,  J.  delivering  the  Opinion. 

* 

[L]  The  amendment  of  the  plaintifTs  declaration  extending  the 
demise,  was  properly  allowed  by  the  Court  below,  under  the 
54th  Common  Law  rule  of  practice. 

[2.]  There  was.no  error  in  the  charge  of  the  Court  to  the  Jury, 
as  to  the  right  of  recovery  under  the  demise  of  Thos.  Register. 
It  does  not  appear  from  the  record,  that  he  objected  to  the  ufli  of 
his  name,  or  that  it  was  used  without  his  consent.  In  JFbcs  u. 
Oathrigkt,  {6  Ga,  Rep.  6,)  we  held  that  the  name  of  a  par:^  might 
be  used  as  the  lessor  of  the  plaintiff  in  an  action  of  ejectment, 
even  against  his  consent^  provided  he  was  indemnified  i^ainst 
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C08I8,  when  such  use  of  his  name  was  necessary  and  important  to 
the  assertion  and  successful  prosecution  of  the  rights  of  another 
party. 

[3.]  The  Court  below  did  not  err  in  charging  the  Jury,  that 
Xh^frtMumpticm  of  a  grant,  raised  hy  parol  evidence,  might  be  re- 
ImUed  by  the  same  species  of  evidence.  Crriffiih  va.  Maiheici^  5 
Term  Rep.  296. 

[4.]  We  are  unanimously  of  the  opinion,  that  there  was  no 
error  in  the  charge  of  the  Court,  as  against  the  plaintiff  in  error, 
upon  the  facts  exhibited  by  the  record  in  this  case,  with  regard  to 
the  Statute  of  Limitations.  English,  the  tenant  in  possession, 
disclaimed  having  any  title  to  the  premises,  and  the  presumption 
-of  law  is,  that  he  held  the  possession  in  subordination  to  the  title 
of  the  true  owner.  Although  we  are  unanimous  as  to  the  judg- 
ment rendered  upon  the  facts  of  this  case,  I  do  not  concur  en- 
tirely with  my  brethren  in  their  views  of  the  Statute  of  Limitap 
tioos ;  and  what  I  am  now  about  to  say,  is  to  be  reg^arded  as  my 
mdividual  opinion,  and  not  the  opinion  of  the  Court 

The  true  doctrine  with  regard  to  the  Statute  of  Limitations, 
when  relied  on  to  defeat  a  perfect  paper  title,  I  understand  to  be, 
both  upon  principle  and  authority,  founded  upon  adverse  posses- 
sion, and  that  possession  never  will  be  considered  as  adverse  to 
the  title  of  the  true  owner,  unless  taken '  and  held  under  color  of 
title  or  daim  of  right.  The  Statute  of  Limitations  never  com- 
mences running  against  the  true  owner  of  the  land,  in  favor  of 
the  party  in  possession,  until  such  possession  becomes  adverse ; 
and  the  evidence  of  such  adverse  possession  can  only  be  estab- 
li^ed  by  such  ttcts^  as  in  law,  amount  to  a  disseisin  or  ouster  of 
him  who  has  the  legal  title.  The  mere  naJced  possession,  for  se- 
ven years,  withoiit  coior  of  title  or  claim  of  right  to  the  land,  will 
not  constitute  adverse  possession,  so  as  to  bar  the  right  of  action 
of  the  true  owner;  for  the  reason,  such  mere  naked  possession  is 
not  hostile  to,  nor  an  invasion  of  the  legal  seisin  and  possession  of 
hira  who  has  the  perfect  paper  title,  and  until  there  is  a  hostile 
possession,  an  invasion  of  the  rights  of  the  true  owner  by  the 
party  in  possession,  the  Statute  does  not  commence  to  run. 

Tb^  law  deems  every  person  to  be  in  the  legal  seisin  and  jMf- 
MMon  of  the  land  to  which  he  has  a  perfect  and  complete  title ; 
and  this  seisin  and  possession  is  coextensive  with  his  right,  and 
ccn^oes  until  he  is  ousted  thereof  by  an  actual  possession  in  an- 
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Other,  under  a  claim  of  right.     Angell  on  Litnitation*,  400,     Pro- 
prietors of  the  Kenncbeck  Purchase  e».  Springen,  i  Mas*.  Rep. 
416.     Uaited  State*  ci.  Arodanda  et  al.  6  Peters'  Rep.  743.    "  The 
Statute  of  Limitations,  (saya  Chief  Juiiiice  Marshall,  in  Melver 
r*.  Ragan,  2  Wlieat.  Rep.  25,)  ia  intended  not  for  the  fnauhmad 
of  those  who  neglect  to  assert  their  rights  by  suit,  but  fur  theprvtee- 
lion  of  those  who  have  remained  in  poBsession,  under  color  of  a  ti- 
tle hclireed  to  be  good."     The  mere  possesaion  of  land,  without 
any  daim  of  right,  gives  no  title,  however  long  it  raay  contiDoe, 
and  the  true  owner  may  lawfully  enter  u]>on  euuh  an  occupier,  at 
any  distance  of  time,  because  he  does  no  wrong  to  the  occup&nt 
who  claims  no  right.     Per  Jones,  Chancellor,  La  Framhm*  vs. 
Jaekion,  8  Coieen's  Rep.  603.     A  possession  for  ever  so  long  ■ 
time,  stripped  of  the  circumstance  that  it  iBunaccompanied  with 
the  claim  of  the  entire  title,  will  not  amount  to  an  adverse  ^saeA- 
siun,  barring  those  who  have  the  real  and  legitimate  title.     P«x 
Bpenca;  Justice,  Smith  vi.  Bwtii,  9  John.  Rep.  160.     I  bave  s«d 
that  when  &  party  ia  in  possession  of  land,  without  etJcr^  titk 
or  daim  of  right,  the  presfimptlon  of  the  law  is,  that  he  bolde  tb« 
possession  for  the  true  owner,  and  in  subordination  to  his  title. 
To  rebut  this  presumption  of  the  lew,  and  constitute  (he  posaes- 
aioD  adverse  to  him  who  haa  the  legal  paper  title,  some  act  matt 
he  done  by  the  party  in  possession,  going  to  show  that  his  posses- 
sion ia  an  invasion  of  the  rights  of  him  who  has  the  legal  title, 
and  hostile  thereto.     The  party  claiming  the  benefit  of  Uie  Stat- 
ute, must  not  only  show  jHMAMMon  of  the  premises  for  seven  years. 
but  he  must  farther  show,  that  such  possession  has  been  continued 
for  that  length  of  time,  under  color  of  title  or  clatTn  of  right,  in- 
consistent  with,  v.nA' hostile  to,  the  ti 
such  inconsistency  and  hostility  is  she 
session  of  him  who  claims  the  benefii 
title  of  the  true  owner,  aa  will,  in 
ouster  of  the  latter,  the  Statute  of  ] 
to  run  Hgdnst  such  true  owner,  fo 
possession  is  not  adverse  to  the  title  c: 
I  do  not  hold  that  possession,  un 
dispensably  necessary  to  protect  api 
der  the  Statute  of  Limitations.     A 
under  the  Statute,  as  against  the  trm 
panied  by  such  act*  <^  ownership  aai 
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as  in  law  would  amount  to  a  disseisin  and  ouster  of  sucb  true 
owner,  to  the  extent  of  such  possession. 

The  lowest  and  most  imperfect  degree  of  title,  (says  Black- 
stone,)  consists  in  the  mere  naked  possession  or  actual  occupation 
of  the  estate,  without  any  apparent  right>  or  any  shadow  or  pre- 
tence of  right,  to  hold  and  continue  such  possession.  Such  actual 
possession  is  prima  Jade  evidence  of  a  legal  title  in  the  posses- 
sor ;  and  it  may,  by  length  of  time  and  negligence  of  him  who 
hath  the  right,  by  degrees  ripen  into  a  perfect  and  indefeasible 
title.  2  BL  Com,  196.  Now,  before  negligence  can  be  imputed 
to  the  true  owner  of  the  land,  in  not  bringing  his  action  against 
one  who  has  invaded  his  right  of  possession,  such  possession  by 
the  invader,  must  be  open,  visible  and  notorious  ;  for  it  is  quite 
reasonable  to  suppose  that  the  true  owner  will  vindicate  his 
rights  of  possession,  when  openly  invaded^  but  no  one  can  pro- 
tect them  when  secretly  undermined.  When  the  possession' 
of  a  tract  of  land  in  this  State,  is  usurped  by  one  having  no  paper 
title,  and  such  possessor  exercises  dominion  over  it,  by  visible 
and  notorious  acts  of  oumersJiip,  cultivates  and  improves  it  as 
owners  usually  do,  such  visible  and  notorious  acts  of  ownership 
will,  in  law,  amount  to  a  disseisin  and  ouster  of  the  possession  of 
the  true  owner,  and  if  continued  for  seven  years,  will  bar  the 
right  of  action  of  the  true  owner.  Such  open  and  notorious  acts 
of  ownership  will  be  evidence  of  a  claim  of  right,  and  show  the 
intention  with  which  the  party  went  into  the  possession  of  the 
land. 

In  La  Framhois  vs,  Jackson,  (8  Cowen^s  Rep,  603,)  it  was  held, 
that  the  actual  possession  and  improvement  of  the  premises,  as 
owners  are  accustomed  to  possess  and  improve  their  estate,  with- 
out any  payment  of  rent,  or  recognition  of  title  in  another,  or  dis- 
avowal  of  a  title  in  himself,  will,  in  the  absence  of  all  other  evi- 
dence, be  sufficient  to  raise  a  presumption  of  his  entry,  and  hold- 
ing as  absolute  oumer;  and  ynless  rebutted  by  other  evidence,  will 
establish  the  fact  of  a  daim  of  title.  See  Ewing  vs,  Burnet,  {11 
Peters*  Rep,  41,)  to  the  same  point. 

The  legal  principles  which  I  wish  to  assert  and  maintain,  are, 
Filvty  that  he  who  has  a  perfect,  legal  paper  title  to  land,  is  pre- 
sumedi  in  law,  to  be  seized  and  possessed  thereof.  Second,  that 
such  seisin  tod  possession  is  coextensive  with  the  right  specified 
in  such  paper  title,  and  continues  in  such  true  owner  of  the  land. 
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untU  he  is  disseised  or  ousted  from  such  possession  by  the  actual 
possession  in  another,  under  cdor  of  title,  or,  under  a  daim  ^ 
right.  Third,  that  the  Statute  of  Limitations  does  not  commence 
to  run  against  the  true  owner  of  land,  who  is  presumed,  in  law, 
to  be  in  the  possession  thereof,  until  he  is  disseised  and  ousted  of 
such  possession,  by  the  actual  possession  of  another,  who  enters 
upon  the  land,  under  color  of  title,  hostile  in  its  inception  to  the 
title  of  the  true  owner ;  or  when  one  'enters  upon  the  land  and 
takes  actual  possession  thereof,  without  paper  title,  under  a  daim 
of  right.  By  the  Act  of  1767,  the  suit  or  action  for  the  recovery 
of  the  possession  of  lands,  tenements  or  heraditaments,  must  be 
commenced  within  seven  years  from  the  accrual  of  the  cause  of 
action  and  at  no  time  thereafter.  Prince^  573.  The  true  owner 
of  the  land  has  no  cause  of  action  against  the  party  in  possession, 
until  such  possession  is  adverse  to  his  title.  In  order  to  defeat 
*  the  recovery  of  the  true  ovmer,  the  defendant  must  not  only  show 
that  he  has  been  in  possession  of  the  land  seven  years,  but  he  must 
also  show  that  he  has  held  such  possession  adversdy  to  his  title 
for  that  length  of  time ;  so  that  the  question  of  adverse  possession 
must  always  necessarily  arise,  whenever  a  party  claims  title  under 
the  Statute  of  Limitations,  for  the  reason  that  the  time  at  winch 
the  adverse  possession  commenced  must  form  the  starting  pomt 

In  Conyers  vs.  Kenan  Sf  Hand,  (4  Ga.  Rep.  308,)  and  in  Fam 
vs.  Garthright,  (5  Ga.  Rep.  6,)  and  in  Johnson  vs.  Lanc€uter,  (3. 
39,)  and  in  Watkins  vs.  Woolfolk,  {lb.  261,)  the  parties  daiming 
the  benefit  of  the  Statute  of  Limitations  went  into  possession  un- 
der color  o£  paper  title. 

I  have  thus  endeavored  to  state  my  views  witli  regard  to  ^ 
Statute  of  Limitations,  inasmuch  as  my  brethren,  on  the  argu- 
ment of  the  cause,  thought  proper  to  express  their  separate  opin- 
ions in  concurring  in  the  judgment  of  afiirmance  in  this  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


i 
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No.  65. — Walter  Lockwpqd,  plaintiff  in  error,  w.  Loyo  IL 

Barefield,  defendant. 

* 
[1.]  All  action  of  debt  will  lie  npon  a  dormant  jodgment,  io  thia  SCatis. 

Attachment  and  declaration  in  debt,  in  Clark  Superior  Court. 
Decided  by  Judge  Dououerty,  February  Term,  1849. 

The  declaration  filed  on  this  attachment,  was  in  debt,  and  show* 
ed  the  cause  of  action  to  be  a  judgment  obtained  in  the  Court  of 
Common  Pleaa  of  AuguAta,  15th  November,  1838,  more  than  sev- 
en years  before  the  suing  out  of  the  attachment.  Defendant  de* 
murred  to  this  declaration,  on  the  ground,  that  by  the  Statutes  of 
Georgia,  the  judgment  was  "  void  and  of  no  effect,"  and  could  be 
revived  only  by  tcire/acias.  The  Couit  sustained  the  demurrer, 
and  plalntifi's  counsel  excepted. 

T.  R.  R.  Cobb,  for  plaintiff  in  error,  (with  whom  were  W.  H. 
Hull  qtid  C.  Peeflbs,)  was  stopped  by  the  Court* 

'  F»  H.  Cone  and  J.  W.  Harris,  for  defendant. 
By  the  'Court, — Ni^^'det,  J.  delivering  the  opinion. 

[1.]  The  Acts  of  1822  and  1823,  so  far  as  thi^  question  is  con- 
cerned, are  in  pari  materia.  The  latter  is  amendatory  of  the  for- 
mer. The  object  of  both  Acts  is  primarily  and  mainly  to  prevent 
a.  fraudulent  enforcement  of  dormant  judgments.  They  contemn 
plate  no  benefit  to  the  defendant,  but  aim  at  the  protection  of  imnor 
cent  purchasers  and  vigilant  and  bona  fide  creditors  from  frauds,  per- 
petrated through  the  agency  of  judgments,  which  being  paid,  are 
collusively  kept  open.  This  is  manifest  from  the  title  of  both  Acts. 
That  of  1822,  is  ''  an  Act  to  amend  the  26th  section  of  the  Judicia- 
ry Act,  passed  16th  day  of  December,  1799;  and  also  to  prevent 
the/raudulent  enforcement  qf  dormant  jvdgments^^  The  preamble 
recites,  that  "  doi^ant  judgments,  by  being  coUusively  kept  open, 
are  made  the  instruments  of  fraud  on  innocent  purchasers,  and 
often  operate  oppressively  on  vigilant  and  hona  fide  creditors. 
Be  it  ^er^^¥?n».  enacted,"  &c.  The  3d  section  of  the  Act  of  1822, 
vol.  vii.    50 
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declared,  "  that  all  judgmeots,  upon  which  no  execotlon  eball  be 
saedi  oTiOa  which  no  return  shall  be  made  on  the  execution  wilh- 
in  eeven  years  from  the  date  of  the  Judgment,  tAa!l  be  void  tndej 
wogferfl"     Dauuon't  IHg.  209.  . 

The  Act  of  1823,  in  its  title,  is  declared  to  he  au  Act  to  amead 
the  3d  section  of  the  Act  of  1823.  It  repeals  that  section,  and  id 
somewhat  different  terms,  re-enacts  it,  (*ith  aprovito.  It  declaru, 
that  "  all  judgments  that  have  been  obtained  since  the  19th  day  of 
December,  182S>  and  all  Judgtneiite  that  may  be  hereaAer  render- 
ed in  any  of  the  Courts  of  this  State,  on  which  no  execution  aholl 
he  sued  out,  or  on  which  executions,  if  sued  out,  no  return  ehaS 
be  made  by  the  proper  officer  for  executing  and  returning  the 
Bame,  within  seven  years  from  the  date  of  the  judgment,  shall  U 
void  and  nfno  effect :  Provided,  that  nothing  in  this  Act  contained, 
shall  prevent  the  plaintiff  or  plainiiffa,  in  such  judgments,  from  re- 
newing the  aame,  after  the  expiration  of  seven  years,  in  c«w 
where,  by  law,  he  or  they  would  be  otherwise  entitled  so  to  do, 
hut  the  lien  of  such  revived  judgments  on  the  property  of  the  de- 
fendants thereto,  shall  operate  only  from  the  time  of  such  revival. 
Prince,  458,  451.  The  substantial  difference  between  the*  Acts  of 
1822  and  1823,  is  this  :  by  the  former,  in  the  contingency  dated, 
the  judgments  are  declared  void  and  of  no  effect ;  by  the  latter, 
they  are  declared  void  and  of  no  effect,  but  with  a  proviso  which 
gives  the  right  of  renewal,  in  cases  where,  by  law,  ptaintiffs  would 
be  otherwise  entitled  to  renew.  A  very  material  difference.  The 
3d  section  of  the  Act  of  1832,  except  as  an  aid  to  construction, 
may  be  now  laid  aside,  being  repealed.  The  question  d^iends 
upon  the  Act  of  1823.  The  object  of  the  Act  is  attained,  by  ma- 
king judgments,  upon  which  no  execution  has  issued  within  tev- 
e»  years,  and  if  execution  has  issued,  upon  which  ao  Tetum  shall 
be  made  within  seven  years,  incapable  of  enforcement  by  execu- 
tion. Prima  facie,  such  judgments  are  fraudulently  kept  open, 
and  lose  their  efficiency,  and  if 
hie  of  enforcement.  But  by  thi 
Upon  the  trial  of  the  tcirefaciiu 
any,  and  the  judgment  of  tevii 
ciency  of  the  judgment,  its  capal 
is  restored.  Still,  however,  the 
ors  and  of  honest  purchasers,  an 
the  revived  judgment  dales  only 
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tioD  Act,  so  far  as  purchasers  and  creditors  are  concerned.  Af- 
ter renewal,  and  from  the  time  of  renewal,  it  is  as  it  was  in  the 
beginning.  The  judgment,  when  dormant  under  the  Statute,  is 
not  extinct,  but  impotent — it  is  not  dead,  but  sleepeth.  The  set" 
re/aciiu  does  not  create  a  new  judgment;  it  awakens  a  sleeping 
judgment,  and  gives  it  all  the  attributes  which  it  had  when  first 
rendered ;  only  to  take  effect  from  and  after  its  renewal.  In  this 
view  of  it,  the  Act  of  1823  does  not  extinguish  the  judgment,  ex- 
cept as  to  its  lien  and  capability  of  enforcement ;  it  does  not  de- 
stroy it,  as  the  evidence  of  a  debt  If  so,  debt  will  lie  on  it,  as  at 
Common  Law.  Indeed,  under  this  view  of  the  Act,  the  proviso 
provides  for  its  enforcement,  not  alone  by  scire  Jacitu,  for  that  is 
not  mentioned,  but  by  renewal,  in  cases  where,  by  law,  aside  from 
that  Act,  it  could  be  renewed ;  thus,  as  I  think,  remitting  the  plain- 
tiff to  all  the  remedies  on  the  judgment  which  he  had  at  Common 
Law,  and  by  English  Statutes.  In  England,  at  Common  Law, 
when  execution  was  not  issued  within  a  year  and  a  day,  on  a  judg- 
ment in  a  personal  action,  debt  lay  on  it  for  revival.  That  is,  it 
could  not  be  enforced  by  process,  but  was  the  record  evidence, 
which  would  support  an  action  of  debt.  Indeed,  it  seems  that  this 
was  the  only  remedy,  for  scire Jacias  did  not  lie  until  Siat  2  West 
was  passed,  which  extended  that  remedy  to  personal  judgments; 
2  Tidd*s  Prac.  1102,  '3.  3  Bla.  Com.  160.  Bac.  Ab.  title,  Exe- 
cution, h.    2  Inst.  470. 

The  Stat.  West.  2,  contemplates  judgments  upon  which  no  eX' 
ecution  has  issued.  Our  Courts  have  applied  the  spirit  of  this  Stat- 
ute to  cases  of  judgments  upon  which  execution  luis  issued,  but 
upon  which  no  return  has  been  made,  and  as  I  think,  properly. 
We  do  not  hold  that  scire  facias  cannot  be  had  on  this  judgment-^ 
tbat  is  not  necessary  to  our  judgment — ^but  that  debt  will  not  lie. 

The  defendant  in  error  holds,  that  by  the  Act  of  1823,  the  judg* 
ment  is  in  so  many  words,  in  the  cases  contemplated,  made  void 
and  of  no  effect,  except  that  it  is  not  void  and  of  no  effect,  when  the 
remedy  of  scire  facias  is  applied  to  it.  The  exception  he  must 
needs  make,  else  count  the  proviso  for  nought.  Without  his  ex- 
ception, his  argument  would  defeat  itself,  for  then,  he  would  hold 
that  in  the  general  words  void  and  of  no  effect,  the  judgment  is 
void  for  all  purposes — ^unconditionally  a  nullity ;  and  thus  would 
he  defeat  the  proviso  altogether.  But  why  except  the  remedy  by 
scire  facias,  and  not  by  debt.    Neither  are  named  in  the  Act. 
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Better  have  excluded  sdreJbcuUt  and  excepted  debt  ofi^tbe  jadg- 
ment,  because  more  &vorable  to  his  construction  of  the  -woxd^tmd 
und  of  no  effect,  in  thi»,  that  Mcirefaciaa  revives  a  «^mfi>^  judg- 
ment, temporarily  inoperative,  whilst  debt  gives  a  new  judgment 
upon  the  old  one  a9  evidence. '  The  exception  conceded  bj  the 
learned  counsel  is  destructive  of  his  argument.  It  concedes  that 
the  judgment  is  not  so  far  extinguished  that  it  may  not  be  revived 
by  sdrefadae,  from  which  it  would  seem,  by  stronger  inference, 
that  it  is  not  extinguished  as  the  evidence  of  a  debt.  The  whole 
is  consistent  under  our  construction.  It  is  void  and  of  no  effect,  so 
far  as  to  be  incapable  of  enforcement  by  execution,  and  iu  lien  is 
forever  lost.  But  it  may  be  renewed  by  ecirefacku,  and  receive 
efficiency  de  novo^  and  acquire  a  new  lien  to  date  from  its  revivsl; 
and  it  stands  unimpeached  by  the  Act.  of  1623»  as  the  evidence  of 
a  debt.  This  view  of  it  is  conclusive,  when  we  look  to  the  ob- 
ject,  which  is  to  confer  no  favors  on  the  defendant,  but  to  protect 
purohasers  ^nd  creditors.  This  object  is  not  interfered  with  by 
allowing  an  action  on  the  judgment,  for  no  lien  is  creirted  the^by, 
but  from  the  date  of  the  new  judgment. 
Let  the  judgment  bcilowbe  reversed*. 


No.  66.-*-TiiE  RucKERSViLLE  Bank  and  others,  plaintiffs  in  error, 
V9.  James  Hemphill  and  others,  defendants. 

tl>]  When  a  cause  in  Chancery  is  sabmitted  on  the  bill  iqid  answer  alone  to 
the  Jtuy,  and  the  answer  plainly,  folly  and  positively  denies  all  the  iacts 
sad  ciTCoaataiiceB  charged  in  tks  bill,  upon  which  ihe  oomphdnant^a  e^ai^ 
is  fovnded,  no  decree  can  be  rendered  in  iavor  of  the  i;omplahiaBt* 

[2.]  The  mere  ^stence  of  crosfdemands,  will  not  be  sufficient  to  jvalafy  a 
setoff  in  Equity.  A  debtor  to  a  bank  for  borrowed  money,  cannot  set  off 
against  his  note,  or  a  judgment  rendered  thereon,  the  dividend  that  wiH  be 
coxcdng  to  him  as  a  stockholder  in  the  company  when  its  afiairs  are  woand 
up.  A  set-off  is  ordinarily  allowed  in  Equity,  only  when  the  party  seddng 
the  benefit  di  it,  can  show  some  equitable  ground  for  being  protected  against 
his  adversary's  demand. 
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[3.]  It  is  otherwise  if  there  be  an  exjiress  agreeilieut  to  set-off  iiw  d(4>ts 
against  each  other,  pro  fanio.  In  such  a  case,  a  Court  of  Equity  would  en- 
force a  specific  performance  of  the  stipulation,  although  at  the  Comniou 
Law  the  party  might  be  remediless. 

[4.]  It  is  the  duty  of  the  Court  to  api)ly  the  law  to  the  facts  of  the  rnse  ns  as- 
certained by  the  evidence;  and  it  is  error  in  the  Court  to  submit  the  whole 
case  to  the  Jary.  with  direction  to  find  as /A<*jr  might  think  right  and  proper 
between  the  parties,  regofdless  alike  of  the  law  and  the  fact& 

{5.1  It  ia  irregular  and  improper  for  the  Judge  to  converse  with  a  Juror  re- 
specting the  case,  after  the  Jury  had  been  chai'ged  with  the  cause,  and  mw 
ifestly  wrong  to  send  to  the  Jury  a  material  paper,  not  in  ividencr^  without 
the  consent,  and  against  the  protest  of  the  party  against  whom  it  is  to  op- 
erate. 

Ill  Equity,  in  Floyd  Superior  Court,  July  adjourned  Term, 
1849.     Tried  before  Judge  Wright. 

The  Ruckeraville  Bank  recovered  a  judgment  against  James 
Hempbill,  for  a  large  sum  of  money.  Hemphill  filed  a  bill,  en- 
joining the  collection  of  the  Ji,  fa,  alleging  that  he  was  one  of  the 
stockholders  of  the  bank,  and  had  paid  in  the  sum  of  $1400 ; 
that  when  suit  was  brought  on  his  note  for  moiiey  borrowed  of 
the  bank,  he  defended  the  same,  and  was  induced  to  withdraw  his 
defence  on  an  agreement,  that  the  bank  would  stay  all  proceed- 
ings until  the  Idt  April,  1844,  at  which  time  they  would  come  to 
a  full  and  fair  settlement  with  him  on  account  of  the  $1400  paid 
in,  and  all  his  interest  as  a  stockholder.  The  bill  charg^ed,  that 
the  bank  had  ceased  to  do  business  as  a  bank,  but  refused  to  set- 
tle with  the  stockholders,  still  retaining  its  officers  salaried,  by 
which  the  funds  of  the  bank  were  being  consumed.  The  bill 
charged,  that  on  a  fair  settlement  there  would  be  a  surplus  to  di- 
vide among  the  stockholders ;  that  the  bank  had  failed  and  refus- 
ed to  comply  with  their  agreement  with  the  complainant.  The 
bill  prayed  a  specific  performance  of  the  agreement. 

The  answer  denied  every  equitable  allegation  made  in  the  bill. 
A  motion  was  made  to  dissolve  the  injunction  on  this  ground, 
which  being  granted,  the  case  was  appealed  to  the  Supreme 
Court,  who,  at  the  September  Term,  1847,  sustained  and  affirmed 
the  decision,  and  held  *<  that  the  answer  of  the  defendants  plainly 
and  distinctly  and  quite  satisfactorily  met  and  denied  all  the  facts 
and  circumstances  upon  which  the-  complainants'  equity  was 
based."     See  3  KeUy's  Rep.  445. 
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Oil  the  trial  at  the 'July  adjourned  Term,  1849,  the  complain- 
ants read  the  bill  and  answer  to  the  Jury  and  closed  their  case; 
whereupon,  counsel  for  defendants  moved  to  dismiss  t,he  bill,  on 
the  ground  that  all  the  jequity  was  denied  by  the  answer.  The 
Coyrt  overruled  the  motion,  and  defendants  excepted. 

The  counsel  for  defendants  requested  the  Court  to  charge — 
Ist.  That  the  answer  of  the  defendants  having  denied  the  coo- 
tract  set  up  in  the  bill,  and  no  evidence  being  introduced  to  dis- 
prove it,  the  defendants  are  entitled  to  recover. 

2d.  That  the  answer  of  defendants  having  *'  denied  all  the  facts 
and  circumstances  upon  which  the  complainants'  equity  is  based," 
they  must  find  for  the  defendants,  unless  the  answer  is  disproved 
by  two  witnesses,  or  one  witness  and  corroborating  circumstasices. 
To  each  of  which  the  Court  remarked,  **  if  the  premises  be 
true,  this  is  a  correct  principle  of  law ;"  and  upon  this  eriDr  is 
alleged. 

The  Court  farther  charged  the  Jury, "  I  am  at  a  loss  how  to 
charge  you  in  this  cause.    I  feel  disposed  to  compel  this  bank  to 
account  with  Hemphill,  for  it  has  manifested  a  disposition  through- 
out this  case  not  to  do  it,  and  to  place  the  matter  in  such  a  condi- 
tion that  the  Court  and  Jury  cannot  do  it;  and  yet  it  is  insisted 
that  the  Supreme  Court  has  determined  that  all  the  equity  in  the 
bill  has  been  denied  by  the  answer.    You  can  retire  and  do  as 
you  may  think  is  right  and  proper  between-  the  parties." 
All  of  which  charge  has  been  assigned  to  be  erroneous. 
The  Jury  retired,  and  in  a  short  time  requested  the  Court  to 
send  them  the^  fa.  against  Hemphill,  which  had  not  been  in  evi- 
dence^    Defendants  objected.    In  a  short  time,  one  of  the  Jury 
came  into  Court,  and  after  conversing  with  the  Judge  for  a  few 
minutes,  the  Court  stated  to  defendants'  counsel,  ^<  he  thought  be 
had  better  let  the  Jury  have  the^.  Jh"     The  counsel  still  object- 
ed, when  the  Court  told  the  Sheriff  to"  take  the  Ji.fa.  and  carry 
it  to  the  Jury,  and  if  the  defendants  were  dissatisfied  with  it,  they 
could  carry  the  case  to  the  Supreme  Court."    AUof  which  pro- 
ceedings are  assigned  as  error. 

A  more  elaborate  history  of  the  case  is  incorporated  into  the 
de.cision  of  the  Court. 

W.  Akin,  for  plaintiffs  in  error. 
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W.  H.  Underwood,  for  defendants. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

A  bill  was  filed  in  the  Superior  Court  of  Floyd  County,  by 
James  Hempbill,  Msdison  Montgomery,  Moses  G.  Bradbury, 
Wesley  Shropshire  and  Charles  Hemphill,  stating  that  the  com- 
plainant, James  Hempbill,  became  a  stockholder  in  the  Ruckers- 
yille  Bank,  to  the  amount  of  $1400,  and  executed  a  mortgage  of 
his  land  in  the  County  of  Floyd,  to  secure  the  balance,  under  the 
pi:o visions  of  the  Act  of  26th  December,  1838,  entitled  '*  an  Act 
to  authorize  the  business  of  banking,  and  to  regulate  the  same." 
Afterwards,  the  said  James  Hemphill,  and  the  other  complain- 
ants, and  his  securities  and  indoraers,  executed  their  note,  which 
was  discounted  by  said  bank,  for  the  sum  of  S5800,  which  was 
permitted  to  run  in  said  bank  for  sometime  as  an  accommodation 
paper.     The  complainants  were  afterwards  sued  upon  this  note, 
and  judgment  rendered  against  them,  from  which  they  entered  an' 
appeal — the  complainant,  James  Hemphill,  believing  that  he  had 
good  and  legal,  as  well  as  equitable  defence,  against  the  said  ac- 
tion, consisting  of  set-off  for  the  said  sum  of  $1400,  advanced  and 
paid  to  the  said  bank,  and  also  for  the  amount  of  dividends  upon 
the  capital  stock  held  by  him,  to  the  amount  aforesaid  of  $1400, 
which  he  had  held  for  a  considerable  time,  during- which  the  said 
bank  had  been  in  operation  and  made  profits,  as  he*  believed. 

Afterwards,  while  the  appeal  was  pending,«the  Ruckersville 
Bank,  by  its  officers,  and  the  complainant,  James  Hemphill,  made 
a  verbal  agreement,  by  which  it  was  stipulated,  that  in  considera 
tion  that  he  would  surcease  his  said  defence  to  the  action,  and 
would,  at  the  then  ensuing  term,  of  Floyd  Superior  Court,  con- 
fess judgment  in  said  case,  or  dismiss  the  appeal,  the  said  bank 
would  wait  and  stay  all  farther  proceedings  in  the  said  case  until 
the  1st  of  April,  1844,  when  the  said  bank  would  enter  into  afiill 
and  fair  settlement  with  him,  and  receive  in  full  settlement  and 
satisfaction  of  the  judgment,  the  sum  which  might  be  justly  and 
equitably  due,  afler  allowing  him  the  said  sum  of  $1400,  and  the 
profits  or  dividends  to  which  he  might  be  entitled  as  such  stock- 
holder, and  give  up  said  mortgage,  and  release,  or  cause  to  be  re- 
leased, his  said  bonds  from  all  incumbrance,  and  receive  back  the 
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•discloses  the  fact,  that  the  first  motion  to  dissolve  was  refiisedf 
because  the  answer  was  not  sufficient,  and  the  exceptions  taken 
thereto  were  sustained  by  the  Court;  and  we  are  of  the  opinion 
that  this  objection  was  properly  overruled  by  the  Couft  below; 
nor  can  we  see  any  good  reason  why  the  complainants  should  ob- 
ject that  the  motion  to  dissolve  was  not  made  at  the  regular  term 
of  the  Court,  as  the  injunction  continued  to  operate  in  their  fa- 
vor, until  the  motion  to  dissolve  was  afterwards  made  at  Cham- 
bers, pursuant  to  the  4th  Equity  rule  of  practice. 

The  complainants  further  objected  to  the  dissolution  of  the  in- 
junction below,  as  appears  from  the  decision  of  the  Court  con- 
tained in  the  record,  **  Because  the  Ruckersvill'e  Bank  had  filed 
no  answer ;  the  answer  filed  not  being  under*  the  seed  of  the  cor- 
poration, but  was  sworn  to  by  certain  persons  styling  theraselves 
the  President,  the  Cashier  and  the  Directors.  The  Court  deter- 
mined that  a  corporation  could  only  file  its  answer  to  a  bill  in 
Equity,  under  its  corporate  seal ;  and  that  an  answer  sworn  to 
by  the  President,  Cashier  and  Directors,  would  be  treated  as  no 
answer  of  the  corporation,  but  that  the  answer  in  this  ease  woald 
be  considered  as  the  answer  of  Joseph  Rucker  only,  who  is  a 
party  to  said  bill.  But  the  Court  further  determined  and  or- 
dered, that  the  injunction  be  dissolved,  upon  the  ground  that 
there  is  no  sufficient  equity  in  the  bill,  to  authorize  a  Court  of 
Equity  to  make  any  decree  against  the  defendants ;  and  that  die 
bill  has  never  been  sworn  to  properly,  as  it  appears  on  the  face 
of  the  bill  that  James  Hemphill  is  the  only  complainant  who  could 
know  anythii^g  about  the  material  charges  in  the  bill,  and  Moses 
G.  Bradbury  is  the  only  complainant  who  has  sworn  to  it," 

The  decision  of  the  Court  warf,  that  the  judgment  of  the  Court 
below  be  affirmed,  dissolving  the  injunction;  not  because  there 
was  no  equity  in  the  bill  which  authorized  a  decree' in  iavor  of 
the  complainants,  but  on  the  ground  that  the  answer  of  the  de- 
fendants had  plainly  and  distinctly  denied  all  the  facts  and  cir- 
cumstauceS'  charged  in  the  bill,  upon  which  complainant's  equity 
was  based.     3  Kelly,  435. 

At  October  Term,  1847,  of  the  Superior  Court  of  Floyd  Coca- 
ty,  the  cause  was  submitted  to  a  special  Jury,  who  found  for  the 
defendants  the  isum  of  $309,37,  with  costs,  from  which  vQfdict  an 
appeal  was  entered  in  terms  of  the  law,  by  the  Ru&crsville 
Bank. 
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money  paid  into  said  bank  by  the  complainant  and  others,  with 
tbe  profits  which  had  been  made  by  the  operations  of  said  bank 
previously,  to  a  portion  of  which  profits  he,  as  such  stockholder, 
was  justly  entitlefd,  and  which,  according  to  said  agreement,  he 
ought  long  before  to  have  received. 

The  bill  farther  charged,  that  said  bank  received  the  said 
$6000,  and  ordered  the  balance,  purporting  to  be  due  on  the  exe- 
cution, to  be  collected  out  of  the  said  complainants,  in  violation  of 
all  and  every  part  of  said  agreement,  when  the  said  S6000  was 
more  than  sufficient  to  pay  all  the  demands  of  said  bank  against 
the  complainant,  upon  a  fair  settlement  and  allowance  of  the  just 
sets-ofifto  which  he  was  entitled,  and  upon  which  he  had  intended 
to  rely  in  his  defence  to  sa^d  action,  on  the  appeal. 

The  bill  further  charged,  that  if  the  said  bank  should  be  per- 
mitted to  collect  the  said  balance,  the  sums  to  which  the  complain- 
ant was  entitled  would  be  totally  lost,  or  he  would  have  to  resort 
to  suits  and  vexatious  litigation,  against  persons  to  him  unknown, 
and  that  his  lands  would  remain  encumbered  with  the  said  mort- 
gage, for  a  time,  which  he  had  no  means  of  ascertaining  or  pre- 
venting ;  and  which  might,  and  probably  would  be,  still  further 
encumbered  by  the  fraudulent  practices  of  said  bank. 

The  bill  further  charged,  that  the  said  complainant  had  applied 
to  said  bank,  and  to  said  Joseph  Rucker,  the  President  thereof^ 
to  come  to  a  fair  settlement  with  the  complainant,  and  to  comply 
specifically  with  the  said  agreement,  and  to  cause  the  said  execu- 
tion to  be  returned  satisfied. 

The  bill  concluded  with  a  prayer,  that  the  said  Bank  might,  by 
order  and  decree,  be  compelled  specifically  to  perform  the  afore- 
saii  agreement,  and  for  an  injunction  which  might  be  made  per- 
petual, and  for  other  and  further  relief.  The  bill  was  sworn  to 
by.  Moses  G.  Bradbury,  one  of  the  complainants. 

The  bOl  was  answered  by  Joseph  Rucker,  President,  William 
B.  White,  Cashier,  and  Peter  Alexander,  Bedford  Harper,  and  Jo- 
seph Blackwell,  Directors  of  the  Ruckersville  bank,  and  was  sworn 
to  by  them.  There  wa&  no  answer  by  the  Ruckersville  bank, 
under  any  corporate  seal. 

The  answer  filed,  positivdy  denied  the  agreement  alleged  in 
the  complainants'  bill,  and  also,  the  alleged  defence  of  the  com- 
plainant, James  Hemphill. 

On  the  81th  day  of  January,  1847,  a  rule  was  granted  at  Cham- 
voL.  rm  51 
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betVy  catting'  upon  the  complainants  to  show  cause,  at  the  coait 
house  in  Cassville,  on  the  23d  day  of  that  months  why  the  in- 
junction should  not  he  dissolyed,  upon  the  following  grounds : 

Ist  Because  there  is  not  sufficient  equity  in  said  hfll,  to  en- 
title the  complainants  to  any  discorery  from,  or  decree  against 
the  defendants,  in  a  Court  of  Equity. 

2d.  Because  the  answer  of  the  defendants  has  been  filed, 
swearing  off  all  the  equity,  (if  there  be  any,)  in  the  bill.  The  com  * 
plainants,  by  their  counsel,  appeared  in  obedience  to  this  nde, 
and  excepted  to  the  answer.  The  exceptions  were  sustained, 
and  the  rule  dismissed.  Afterwards,  on  the  10th  of  June,  1847, 
a  regular  term  of  the  Court  below  having  intervened,  and  no  an- 
swer  to  the  exceptions  having  been  ii|^,  a  second  rule  was  grant- 
ed at  Chambers,  catting  upon  the  complainants  to  show  cause, 
on  the  10th  day  of  July  thereafter,  at  the  court  house  in  Cass- 
▼itte,  why  the  said  injunction  should  not  be  dissolved,  on  the  fol- 
lowing grounds,  to-wit : 

IsL  Because  the  answer  of  the  defendants  has  been  filed, 
swearing  off  aU  the  equity  in  the  biU. 

2d.  Because  there  is  no  sufficient  equity  innhe  bitt,  to  author- 
ize a  Court  of  Equity  to  make  any  decree  against  the  defendants. 

The  complainants,  by  their  counsel,  appeared  in  conforriiity 
with  the  requirements  of  said  rule,  and  on  the  argument,  object- 
ed, and  the  Judge  below  determined  that  the  Ruckersvitte  Bankf 
the  defendant,  had  not  filed  any  answer.  The  complainants  then 
objected  that  they  could  not  be  called  on  to  show  further  cause, 
as  the  Court  did  not  possess  the  power  to  catt  them  to  trial  at 
Chambers,  to  resist  the  dissolution  of  an  injunction,  or  to  make 
any  ordcn*  for  such  dissolution,  until  the  answer  of  the  defendants 
had  been  filed ;  the  complainants  also  objected,  on  the  ground  that 
a  rule  had  been  once  befi>re  granted,  catting  compkdnants  to  show 
Qftuae  against  the  dissolution  of  the  same  injunction,  which  had 
been  argued ;  and  upon  argument,  the  Court  had  refused  to  dis- 
solve the  said  injunction ;  and  that  this  was  a  second  rule  which 
the  Court  had  no  right  to  grant,  when  the  regular  term  of  the 
Court  had  intervened  and  been  holden  between  the  granting  cf 
tiie  first  and  second  rule,  to  show  cause  at  Chambers.  AndalM>» 
the  complainants  insisted  that  the  bill  made  a  case  entitling*  diem  to 
relief;  and  fiirther,  that  they  would  move  at  the  next  Superior 
Court  of  Floyd  County,  to  amend  the  bill  so  as  to  chbrge,  that 
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the  Ruckersyille  Bank  had  settled  all  the  bainness  of  the  bank, 
ttxcept  what  is  in  litigation  in  this  suit,  and  that  this  last  fact  had 
come  to  complainants'  knowledge  siitoe  the  last  term  of  Floyd 
Oomt.  And  upon  all  these  grounds,  the  complainants  insisted 
against  and  objected  to  dissolving  the  said  injunction.  All  which 
were  overruled  by  the  Judge  below,  and  the  following  ordctt* 
passed: 

**  This  case  came  before  me  on  this  day,  on  th6  motion  of  the 
defendants,  on  the  two  grounds  stated  therein,  when  the  solicitor 
for  the  complainants  objected  to  the  injunction  being  dissolved — 

''  Ist.  Because  the  case  had  been  before  the  Court  heretofore, 
and  the  Court  refused  to  dissolve  the  injunction,  on  the  ground 
that  the  bill  had  not  been  fully  answered,  and  ordered  the  defend- 
ants to  answer  over,  various  exceptions  having  been  filed  to  the 
answer;  and, 

'*2dly.  Because  the  RuckersviDe  Bank  had  filed  no  answer,  the 
answer  filed  not  being  under  the  seal  of  the  corporation,  but  was 
sworn  to  by  certain  persons  styling  themselves  the  President, 
Cashier  and  Directors. 

**  The  Court  overruled  the  first  objection,  but  determined  that 
a  corporation  could  only  file  its  answer  to  a  bill  in  Equity,  under 
its  corporate  seal ;  and  that  an  answer  sworn  to  by  the  President, 
Cashier  and  Directors,  he  would  treat  as  no  answer  of  the  c6rpo» 
ration ;  bat  the  answer  in  this  case  he  would  consider  as  the  an- 
swer of  Joseph  Rucker  only,  who  is  a  party  to  said  bill.  But  the 
Court  further  determined  and  ordered,  that  the  injunction  be  di^ 
solved,  upon  the  ground  that  there  is  no  sufficient  equity  in  the 
bin  to  authorize  a  Court  of  Equity  to  make  any  decree  ^^nst 
the  defendants ;  and  2nd]y,  that^the  bill  has  never  been  sworn  to 
properly,  as  it  appears  on  the  face  of  the  bill  that  James  Hemp- 
hill is  the  only  complainant  who  could  know  anything  about  the 
material  charges  in  the  bill,  and  Moses  Qt,  Bradbury  ia  the  only 
complainant  who  has  sworn  to  it." 

To  the  overruling  of  which  said  olgections,  the  dissolving  of 
the  injunction  and  the  making  of  said  order,  complainants  ex- 
t^pted. 

The  writ  of  error  was  argued  at  the  Gainesville  Term,  1847, 
of  this  Court  The  complaiilknts  insisted  that  the  motion  could 
not  be  entertained,  for^the  reason  that  there  had  been  a  similar 
motion  made  once  before,  and  refiised  by  the  Court.    Thereeord 
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^scloses  the  fact,  that  the  first  motion  to  dissolve  was  refused, 
because  the  answer  was  not  sufficient,  and  the  exceptions  taken 
thereto  were  sustained  by  the  Court;  and  we  are  of  the  opinion 
that  this  objection  was  properly  overruled  by  the  Couf-t  below; 
nor  can  we  see  any  good  reason  why  the  complainants  should  ob- 
ject that  the  motion  to  dissolve  was  not  made  at  the  regular  term 
of  the  Court,  as  the  injunction  continued  to  operate  in  their  fa- 
vor, until  the  motion  to  dissolve  was  afterwards  made  at  Cham- 
bers, pursuant  to  the  4th  Equity  rule  of  practice. 

The  complainants  further  objected  to  the  dissolution  of  the  in- 
junction below,  as  appears  from  the  deciwon  of  the  Court  con- 
tained in  the  record,  *'  Because  the  Ruckersvilte  Bank  had  filed 
» 

no  answer ;  the  answer  filed  not  being  under  the  seal  of  the  cor- 
poration, but  was  sworn  to  by  certain  persons  styling  themselves 
the  President,  the  Cashier  and  the  Directors.  The  Court  deter- 
mined that  a  corporation  could  only  file  its  answer  to  a  bill  io 
Equity,  under  its  corporate  seal ;  and  that  an  answer  sworn  to 
by  the  President,  Cashier  and  Directors,  would  be  treated  as  no 
answer  of  the  corporation,  but  that  the  answer  in  this  ease' would 
be  considered  as  the  answer  of  Joseph  Rucker  only,  who  is  a 
party  to  said  bill.  But  the  Court  further  determined  and  or- 
dered, that  the  injunction  be  dissolved,  upon  the  ground  Oiat 
there  is  no  sufficient  equity  in  the  bill,  to  authorize  a  Court  of 
Equity  to  make  any  decree  against  the  defendants ;  and  that  the 
bill  has  n'ever  been  sworn  to  properly,  as  it  appears  on  the  fece 
of  the  bill  that  James  Hemphill  is  the  only  complainant  who  could 
know  anythii^g  about  the  material  charges  in  the  bill,  and  Moses 
G.  Bradbury  is  the  only  complainant  who  has  sworn  to  it." 

The  decision  of  the  Court  watf,  that  the  judgment  of  the  Court 
below  be  affirmed^  dissolving  the  injimction;  not  because  there 
was  no  equity  in  the  bill  which  authorized  a  decree  in  Javor  of 
the  complainants,  but  on  the  ground  that  the  answer  of  the  de- 
fendants had  plainly  and  distinctly  denied  all  the  facts  and  cir- 
cumstances charged  in  the  bill,  upon  which  complainant's  equity 
was  based.     3  Kelly,  435. 

At  October  Term,  1847,  of  the  Superior  Court  of  Floyd  Couth 
ty,  the  cause  was  submitted  to  a  special  Jury,  who  ibund  for  the 
defendants  the  Bum  of  $309,37,  with  costs,  from  which  verdict  an 
appeal  was  entered  in  terms  of  the  law,  by  the  Rudcersville 
Bank. 
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On  tbe  25th  day  of  April,  1848,  Madison  Montgomery,  one  of 
the  complainants  in  the  bill,  made  oath  in  open  Court,  that  he 
was  advised,  and  believed  that  it  was  necessary,  that  an  impor- 
tant amendment  should  be  made  to  the  bill,  and  that  he  came  to 
tiie  knowledge  of  the  facts  constituting  said  amendment,  since  the 
original  bill  was  filed,  cmd  too  late  to  have  made  the  amendment 
before  the  last  term  of  the  Court ;  whereupon,  leave  was  granted 
to  file  the  amendment,  and  the  s^me,  when  made^  was  ordered  to 
be  served  upon  the  defendants,  or  their  attorney,  in  four  months. 
The  complainants  charge  in  the  amendment,  that  they  were  in- 
formed, and  believe,  and  state  it  to  be  true,  that  the  said'  Ruck- 
ersville  Bank  had  settled  and  wound  up  all  the  business  of  said 
bank,  except  the  unwarrantable  and  unjust  claim  which  they 
were  urging  against  the  complainants ;  that  they  had  for  a  long 
time  ceased  and  failed  to  make  any  return  to  the  Comptroller 
G-eneral  of  the  State ;  by  reason  whereof,  their  charter  had  ceased 
and  become  forfeited  ;  and  that  there  was  no  proper .  and  equita- 
ble ground  or  reasop  why  the  bank  should  be  allowed  to  collect 
any  sum,  whatever,  from  the  complainants,  on  account  of  any  out- 
standing liabilities  or  claims  against  the  said  bank,  nor  did  an v 
cause  exist  why  they  should  not  be  decreed  to  come  to  a  full  and 
&ir  account  with  the  said  James  Hemphill,  one  of  the  complain- 
ants, and  make  to  him  all  fair  allowances  for  all  the  money  he  had 
paid*  They  further  charged,  that  there  was  not  any  matter  or 
thing,  now  existing,  which  should  prevent  such  just  and 
equitable  settlement,  which  they  are  now  and  always  have  been 
ready  and  willing  to-tnake.  They  further  charged,  that  the  de- 
fendants had  sent  notice  to  the  debtors  in  Floyd  County,  that  they 
would  settle  with  all  who  resided  there,  and  allow  them,  as  a  dis- 
cofint,  all  monies  that  had  been  paid  by  them  into  the  bank,  and 
that  they  had  in  fact  so  settled  with  all  their  debtors,  except  the 
complainant,  James  Hemphill.  To  this  amendment,  the  defend- 
ants, on  the  2l8t  of  February,  1849,  made  the  following  answer,' 
to  wit: 

"  They  say  that  it  is  not  true,  as  stated  in  said  amendment  to 
oaid  bill,  that  the  RuckersviUe  Bank  has  settled  and  wound  up 
all  the  business  of  said  bank,  except  the  claim  against  said  com- 
plainants, for  the  bank  has  now  an  outstanding  circulation  of  its 
bills  to  the  amount  of  four  hundred  and  fifly.  dollars ;  two  hun- 
dred and  twenty  dollars  of  which  ate  now  waiting  to  be  redeepied. 


406  SUPREME  COURT  OP  GSORGIA. 



Ruckenville  Bank  and  others  v$.  Hemphill  and  others. 

but  cannot  be  redeemed  by  the  bank,  for  the  want  of  funds ;  and 
the  bank  ifl  owing  to  depositors,  and  on  other  contracts,  over  two 
thousand  dollars  ;  besides,  there  is  a  considerable  amount  owing 
to  the  bank,  by  various  indtyiduals^  which  is  unsettled ;  and  what 
part  of  the  saine  will  be  collected  by  the  bank,  these  defendants 
cannot  say.  And  these  defendants  farther  answering,  say  that 
they  admit  that  regular  returns  have  not  been  made  to  the  Comp- 
troUer  General  of  this  State,  as  the  law  requires,  for  sometime 
past,  and  the  reason  it  has  not  been  done,  was,  because  the  bank 
had  no  funds  to  operate  on — ^had  nothing  to  report,  except  what 
the  bank  owed,  and  what  was  due  the  bank,  the  principal  portion 
of  which  was^n  an  uncertain  condition  ;  and  the  expense  of  ma- 
king serai-annual  reports  was  considered  too  beavy  fbrthe  bank 
to  bear,  under  all  the  circumstances,  as  it  would  decrease,  conad> 
erably,  the  small  amount  that  will  be  due  the  stockholders  of  said 
bank,  when  it  shall  be  able  to  make  a  settlement  of  all  its  trans- 
actions. But  these  defendants  deny  that  the  charter  of  said  bank 
is  forfeited,  and  they  insist  that  it  can  only  be  done  by  a  jud|^ 
ment  of  a  Court  of  competent  jurisdiction,  on  a  proceeding  insti- 
tuted against  the  bank  for  that  purpose  ;  and  they  insist  that  said 
complainants  have  no  right  to  inquire  into  the  Ibiieiture  of  the 
charter  of  said  bank,  in  this  collateral  way ;  for  it  cannot  lemeo, 
in  any  degree,  their  obligation  to  pay  the  amount  they  owe  the 
bank.  And  they  deny  that  there  itf  no  proper  grounds  oi^  rea- 
sons why  said  bank  should  be  allowed  to  collect  any  sum  from 
Baid  complainants,  for  they  have  already  stated^  in  this  their  an- 
swer to  said  amendments,  the  outstanding  liabilities  of  said  bank, 
and  they  deny  that  no  cause  exists  now,  why  said  bank  should  not 
come  to  a  settlement  and  an  account  with  said  James  HemphiB, 
one  of  said  complainants,  and  make  to  hiifi  allowance  for  all  the 
money  he  has  paid  into  said  bank,  on  his  stock,  (and  all  other  mo- 
ney paid  by  him  has  been  allowed ;)  for  they  have  stated  in  this 
their  answer  to  said  amendment,  that  there  is  a  consideraUe 
amount  duo  and  owing  the  bank,  by  various  individuals,  and  that 
they  di4  not  know  and  could  not  say,  what  prart  would  be  collect- 
ed by  the  bank  besides  this.  When  the  bank  shall  have  coHe^ttd 
all  the  debts  due  it,  that  can  be  collected,  and  paid  all  its  linlniides, 
there  will  be  but  a  small  part  of  the  sum  paid  into  the  V^nk,  by 
the  stockholders,  on  their  stock,  to  be  distributed  among  them; 
but  how  much  it  will  be,  these  defendants  cannot'  say,  rmdfft 
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the  existing  condition  of  the  affairs  of  the  bank  ;  and  the  reason 
why  the  stockholders  have  made  nothing,  and  lost  nearly  all  their 
stock,  has  been  owing  to  the  heavy  losses  of  the  bank  in  various 
ways.  It  lost  a  large  amoant  by  an  arrangement  made  with  the 
Bank  of  Brunswick,  for  the  redemption  of  the  bills  of  the  Ruck* 
ersville  Bank,  in  order  to  prevent  the  sale  of  the  property  of  the 
stockholders,  which  was  mortgaged  to  redeem  its  bills,  and^  to 
save  the  credit  of  the  bank,  and  thereby  a  heavy  loss  to  the  bill- 
holders,  which  would  have  ensued  if  the  bank  had  failed  to  re- 
deem  its  biUs;  and  during  the  constant  run  which  was  made  upon 
the  bonk  for  specie,  the  directors  used  every  exertion  to  make 
collections,  and  save  the  heavy  losses  the  bank  was  constantly  sus- 
stainitig,  but  was  unable  to  do  so ;  and  if  those  who  owed  the 
bank — James  Hemphill  and  others— had  paid  up  their  liabilities 
to  the  bank  as  they  ought  to  have  done,  it  would  have  saved 
large  sums  of  money  which  the  stockholders  would  have  receiv- 
ed, but  which  are  now  lost  forever  in  this  way,  and  in  attorney's 
fees,  insolvent  4ebtors,  and  in  various  other  ways,  the  bank  has 
lost  large  sums  of  money.  Even  the  expenses  in  trying  to  col- 
lect the  money  which  said  complainants  justly  owe  the  bank,  in 
attorney's  fees,  and  sending  agents  and  attorneys  to  Rome,  to  at- 
tend to  the  claim,  has  amounted  to  over  .one  thousand  dollars, 
and  the  debt  is  yet.  unpaid  ;  and  for  these  reasons,  these  defend- 
ants insist  that  said  James  Hemphill  cannot  be  allowed  the  money 
which  he  paid  into  said  bank  on  his  stock ;  and  these  defendants 
deny  th^  there  is  no  matter  or  thing  existing  to  prevent  a  settle- 
ment with  said  complainants,  and  they  refer  to  the  reason  herein 
set  forth ;  and  .they  deny  diat  said  complainfints  have  ever  been 
ready  and  willing  to  make  a  fair^  settlement  with  said  bank.  For 
these  defendants  states  that  the  cashier  of  said  bank,  William  B. 
White,  went  to  the  City  of  Rome,  in  the  month  of  July  last,  vnth 
the  books  of  the  bank,  in  order  to  make  a  settlement  with  said 
complainants,  if  possible,  and  to  avoid  any  other  or  ferther  trou- 
ble and  expense  in  trying  to  collect  said  debt,  and  this  afler  being 
informed  that  said  complainants  were  willing  to  make  a  fair  settle- 
ment ;  but  after  incurring  the  trouble  and  expense  of  going  to 
Rome»  and  exhibiting  the  books  of  the  bank,  showing  all  the  pro- 
fits and  losses  of  the  bank,  to  the  son  of  said  James  Hemphill, 
(who  professed  to  have  authority  to  settle  said  claim,)  and  to  the 
attorney  of  said  complainants,  and  making  an  estimate,  as  well  as 
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could  be  made,  showing  the  amount  that  would  probably  be  due 
to  said  James  Hemphill,  on  his  stock,  (for  it  wns  impossible  to 
make  a  correct  estimate  under  the  circumstances,)  and  oSering  lo 
allow  the  same  as  a  credit  on  the  debt,  said  complainants  were, 
and  still  are  owing  said  bauk.  Said  complainants,  by  their  ageat 
and  attorney  aforesaid,  refused  to  settle ;  and  such  was  the  anxi- 
ety of  said  cashier  to  settle  upon,  and  bring  to  a  close  tbia  trouble- 
some and  expensive  law  suit,  that  he  then  and  there,  in  order  to 
effect  a  settlement,  offered  to  the  said  son  of  said  James  Hemp- 
hill, a  large  sum  of  money,  more  than  was  justly  due  him,  or  can 
ever  be  due  him,  on  any  fair  settlement;  and  this  liberal  proposi- 
tion was  also  refused.  (And  this  proposition  was  made,  which  ap- 
peared to  be  doing  injustice  to  the  other  stockholders,  because  it 
was  thought  better  to  give  the  sum  to  said  James  Hemphill,  than 
to  spend  ft  in  litigation.)  And  it  was  insisted,  and  no  other  set- 
tlement would  they  offer  to  make,  that  said  James  Hemphill 
should  be  allowed,  as  a  credit  on  the^.^.  the  bank  holds  against 
hind  and  the  other  complainants,  the  full  amount  of  the  stock  he 
paid  into  said  bank,  with  the  legal  interest  thereon  from  the  time 
it  was  paid  in ;  when  the  books  showed  them,  and  truly  too,  that 
all  the  rest  of  the  stockholders  will  receive  but  a  small  part  of 
, stock  paid  into  said  bank  by  them.  This  unjust  proposition  ^as 
refused,  and  these  defendants  have  no  right,  and  never  will  tm2- 
Ungly  do  such  injustice  to  the  rest  of  the  stockholders  of  said 
bank.  These  defendants  deny  having  any  recollection  that  they 
ever  sent  any  such  message  to  the  debtors  of  said  bank  in  Floyd 
County,  or  any  thing  of  the  kind,  as  charged  in  daid  amended 
bill.  And  they  deny  that  said  bank  has  ever  settled  with  any 
stockholder,  and  allowed  him  to  withdraw  his  stock,  except  one, 
and  that  was  before  heavy  losses  of  the  bank,  'which  have  been 
referred  to,  were  sustained.  Nothing  of  this. sort  has  taken  place 
aince.  And  these  defendants,  further  answering,  state  that  they 
are  anxious  to  bring  to  a  close  and  settle  up  all  the  affairs  of  sdd 
bank  ;  and  as  soon  as  this"^  i^  done,  said  James  Hemphill  will  be 
allowed  and  paid  him  all  that  is  justly  due  him  on  the  stock  he 
owns  in  £(aid  bank." 

The  appeal  cause  was,  on  the  12th  day  of  July,  1819,  auliinit- 
ted  to  a  Special  Jury  on  the  bill  and  answer — ^no  teslioiony  be- 
ing offered  on  either  side.  The  defendants'  counsel  than  m'oTed 
to  dismiss  the  bill,  because  the  equity  of  the  bill  being  fully  dent- 
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eti  in  the  answer,  no  decree  could  be  made  in  favor  of  the  com- 
plainants, which  motion  was  overruled  by  the  Court. 

After  the  ai'guraent  had  closed,  counsel  for  the  defendants  ask- 
ed the  Court  to  charge  the  Jury— 

1st.  That  the  answer  of  the  defendants  having  denied  the  con- 
tract set  up  in  the  bill,  and  no  evidence  having  been  offered  to  dis- 
prove the  answer,  the  defendants  are  entitled  to  recover,  and  the 
Jury  must  so  find. 

2d;  That  if  the  answer  of  the  defendants  denies  the  contract 
set  forth  in  the  bill>  it  is  conclusive,  and  the  Jury  must  find  for 
the  defendants,  i^uless  the  answer  is  contradicted  by  two  witnes- 
ses, or  One  witness  and  corroborating  circumstances. 

3d.  That  the  answer  of  the  defendants  having  "  denied  all  the 
facts  and  circumstances  upon  which  the  complainants'  equity  is 
based,"  the  Jury  must  find  for  the  defendants,  unless  the  answer 
is  ^di^^proved  by  two  witnesses,  or  one  witness  and  corroborating 
circumstances. 

Which  charges  the  Court  .refused  to  give,  but  remarked  to  the 
Jury,  to  each  of  said  charges,  '\If  the  premises  be  true,  this  is  a 
correct  principle  of  law." 

The  defendants'  counsel  also  asked  the  Court  to  charge  ^he 
Jury,  *'  that  Hemphill  was  not  entitled,  under,  the  evidence  in  the  ' 
case,  to  be  allowed  the  amount  of  the  stock  paid  into  said  bank." 
Which  charge  the  Court  refused  to  give,  but  remarked  to  the 
Jury,  **  This  would  be  determining  a  question  by  the  Court  which 
the  Jury  must  determine." 

-  The  Court  farther  charged  the  Jury,  "  I  am  at  a  loss  how  to 
charge  you  in  this  cause.  I  feel  disposed  to  compel  this  bank  to 
account  with  Hemphill,  for  it  has  manifested  a  (disposition  through- 
out this,  case  not  to  do  it,  and  to  place  the  matter  in  such  a  condi- 
tion that  the  Court  and  Jury  cannot  do  it ;  and  yet;  it  is  insisted 
that  the  Supreme  Court  has  determined  that  all  the  equity  in  this 
bill  has  been  denied  by  the  answer.  You  can  retire  and  do  as 
you  may  think  is  right  and  proper  between  the  parties." 

The  Jury  then  retired,  and  in  a  short  time  sent  to  the  Court  for 
the  fi^  fa.  which  was  enjoined  by  the  bill.  The  counsel  for  the 
defcndants  objected  to  the  fi,  fia,  being  sent  to  the  Jury,  .and  the 
Court  sent  the  Jury  word  that  they  could  not  have  it.  In  a  short 
time  thereafter,  one  .of  the  Jury  came  into  Court,  and  after  con- 
versing with  the  Court  for  a  few  minutes,  the  Court  stated  to  the 
VOL.  nj.    b2 
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counsel  for  the  defendants,  that  he  thought  that  they  had  better 
let  the  Jury  have  the  fi.fa.i  but  the  counsel  for  the  defendants 
still  objected  to  its  goin^  to  the  Jury,  and  the  Court  then  told  the 
Sheriff  to  "  take  the  fi,  fa,  and  carry  it  to.  the  Jury,  and  if  the  de- 
fendants were  dissatisfied  with  it,  they  could  take  the  case  to  the 
Supreme  Court."  The  fi.  fy.  was  then  carried  to  the  Jury,  who 
afterwards  returned  into  the  Court  the  following  decree:  •»  We, 
the  Jury,  decree  that  defendants  do  allow  coniplainants  fourteeQ 
hundred  dollars,  with  interest  from  the  time  it  was  paid  into  bank 
to  this  date»  in  settlement — it  being  the  amount  of  complainant's 
stock  in  said  Kuckersville  Bank." 

The  counsel  for  the  defendants  having  given  the  complainants' 
counsel  notice,  by  the  service  required  by  law,  then  applied  to 
the  Court  to  set  aside  the  verdict,  and  grant  a  new  trial  on  the 
following  grounds,  to  wit : 

lat.  Because  there  was  no  evidence  to  authorize  said  verdict. 

2d.  Because  the  verdict  of  the  Jury  was  contraiy  to  the  evi- 
dence. . 

3d.  Because  the  verdict  of  the  Jury  was  against  law. 

4th.  Because  after  the  Jury  had  retired  to  their  room,  tKe 
Court  permitted  the  Ji,  fa.  which  was  enjoined,  to  be  earned  to 
the  Jury,  to  aid  them  in  making  a  decree — said  Ji.  fa.  not  having 
been  read  in  evidence  to  the  Jury,  and  the  counsel  for  the  defend- 
ants objecting  to  it  at  the  time. 

AVhich  motion  was  overruled  by  the  Court,  and  the  defendant 
excepted  to  the  judgment  and  opinion  of  ssid  Court,  in  overrul- 
ing the  motion  of  the  defendants  to  dismiss  said  bill ;  in  refusing 
to  give  the  charges  as  requested  by  the  defendants ;  also,  excepted 
to  the  charge  of  said  Court  as  given  to  the  Jury  ;  to  the  decision 
of  said  Court  in  allowing  said^.  fa.  to  be  carried  to  the  Jury ; 
to  said  Court  conversing  with  said  Juror  about  said  case,  after  the 
cause  had  been  submitted  to  the  Jury  and  they  had  retired  from 
the  Court-room;  to  the  decision  of  said  Court  in  reftising  to  set 
aside  the  verdict  and  grant  a  new  trial,  as  applied  for  by  said  de- 
fendants. 

[1.]  The  first  point  to  be  considered  is,  whether,  when  a  cause 
is  submitted  upon  the  bill  and  answer  alone,  vnthout  any  corvob* 
orating  proof  to  sustain  the  charges  in  the  bill,  or  to  conltradict 
the  statements  inthe  answer,  and  the  answer  plainly  and  distinct- 
ly denies  all  the  facts  and  circumst^ces  charged  in  therbiB  upon 
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which  the  complainant's  equity  is  baaed »  there  can  be  a  decree 
rendered  for  the  complainant  1 

Mr.  Daniel  states,  that  in  that  event  the  Court  will  dismiss  the 
bill  for  want  of  sufficient  matter,  confessed  by  the  answer,  to 
make  a  decree.  2  Dan.  Ch,  Pr.  1189.  Gresley,  in  his  Treatise 
on  the  Law  of  Evidence  in  Courts  of  Equity,  (p.  4,)  thus  states 
the  mle  :  "  In  cases  where  a  material  fact  was  directly  put  in  is- 
sue by  the  answer,  the  Courts  of  Equity  followed  the  maxim  of 
the  Civil  Law,  resporuio  uniui  non  otnnino  audiatur,  and  required 
the  evidence  of  two  witnesses  as  the  foundation  for  a  decree ;  but 
of  late  years  the  rule  has  been  referred  more  cjosely  to  the  equi- 
table principle  on  which  it  is  grounded,  namely :  the  equal  right  to 
credit  which  a  defendant  may  claim  when  his  oath,  positively, 
clearly  and  precisely  given,  and  consequently  subjecting  him  to 
the  penalties  of  perjury,  as  opposed  to  the  oath  of  a  single  wit- 
ness. When  this  is  the  case,  some  corroboration  is  required*-the 
testimony  of  a  second  witness,  or  any  circumstances  which  may 
give  a  turn  to  the  balance.''  *  ^ 

Professor  Crreenleaf^  afler  citing  this  authority  with  approba- 
tion, adds :  "  For  the  plaintiff,  by  calling  on  the  defendant  to  an- 
swer an  allegation  which  he  makes,  thereby  admits  the  answer 
to  be  evidence.  In  such  case,  if  the  defendant,  in  express  terms, 
negatives  the  allegations  in  the  bill,  and  the  bill  is  supported  by 
the  evidence  of  only  a  single  witness,  affirming  what  has  been  so 
denied,  the  Court  will  neither  make  a  decree,  nor  send  the  case 
to  be  tried  at  law,  but  will  simply  dismiss  the  bill."     1   Cheenlf, 

Ev.  298. 

And  Judge  Story,  in  his  Commentary  upon  Equity  Jurispru- 
dence, says,  "  But  in  Courts  of  Equity,  the  parties  plaintiffs  as 
well  as  d^endants,  may  reciprocally  require  and  use  the  testimony 
of  each  other  upon  a  bill  and  cross-bill  for  the  purpose ;  and  in 
every  case  the  answer  of  the  defendant  to  a  bill  file<Bfcigain8t  him, 
npon  any  matter  stated  in  the  bill,  and  responsive  to  it,  is  evi- 
dence in  his  own  favor.  Nay,  the  doctrine-  of  Equity  goes  far- 
ther ;  for  not  only  is  such  an  answer  proof  in  favor  of  the  de- 
fendant, as  to  matters  of  fact  of  which  the  bill  seeks  a  disclosure 
from  him ;  but  it  is  conclusive  in  his  favor,  unless  it  is  overcome 
by  the  satisfactory  testimony  of  two  opposing  witnesses,  or  of  one 
witness,  corroborated  by  other  circumstances  and  facts,  which 
give  to  it  a  greater  weight  than  the  answer,  or  which  are*  equiva- 
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lent  in  weight  to  a  second  witness ;  or,  to  express  the  doctrine  in 
another  form,  it  is  an  invariable  rule  in  Equity,  that  where  the 
defendant,  in  express  terms,  negatives  the  allegations  in  the  biUr 
and  the  evidence  is  only  of  one  person,  affirming  as  a  witness 
what  has  been  so  negatived,  the  Court  will  neither  make  a  decree, 
nor  send  the  case  to  be  tried  at  Law,  but  will  simply  dismiss  the 
bill."     2  Story's  Eq.  Jur.  §1528. 

Not  only  all  the  elementary  works,  but  all  the  repotted  cases, 
both  in  England  and  in  this  country,  uniformly  maintain  the  same 
doctrine,  to  wit :  not  only  that  there  can  be  no  decree,  where  the 
case  is  submitted  on  the  bill  and  answer— ^-all  the  allegations  in 
the  bill  being  fully  negatived  by  the  answer — but  that  the  bill  will 
be  dismissed,  unless  the  answer  is  -controverted  l>y  two  witnesies, 
or  one  witness  and  circumstances.  Pember  and  his  wife  ts.  Math' 
ust  1  Bro.  Ch,  Cos.  44.  Cook  vs.  ClaytcortJi,  and  Savage  vs, 
Broeksopp,  18  Ves.  12,  335.  Clarke  vs,  Vdnnensdyke,  9  Cranck, 
160.  Lenox  vs.  Prout,  3  Wheat.  520.  Beatty  vs.  Smith,  2  Hem. 
^  Munf.  395.  Moffatt  vs.  McDowattr  1  Mc  Cord's  C&.434,  440. 
Smith  vs.  Bushi  1  Johns.  Ch.  R.  459.  SuJ2ivan  vs.  Baby,  1  ZritL 
42.  Roberts  vs.  Salisbury,  3  Gill  if  John.  425.  Hawkins  rt. 
Emley,  3  Monroe,  325.  McGowanvs.  Young,  3  Stew.  Sf  Port.  161. 
Alexander  vs.  Wallace,  10  Yerg.  \15.  Gaither  vs.  Caldtvdl,  1 
Dev.  ^  Bat.  Eq.  5p9.  Daniel  vs.  Mitchell,  1  Star.  C.  C.  R.  172. 
Neville  vs.  Demerritt,  1  Green.  Ch.R:Z22. 

Indeed,  the  presiding  Judge  seems,  himself,  to  have  recogniz- 
ed this  proposition  ;  for  when  called  on  to  instruct  the  Jury,  that 
the  answer  of  the  defendants  having  denied  all  the  facts  and  cir* 
cumstances  upon  which  the  complainants'  equity  was  based,  the 
Jury  must  find  for  the  defendants,  unless  the  answer  was^isprov- 
ed  by  two  witnesses,  or  one  witness  and  corroborating  curcom- 
stances,  he  replied,  "  If  the  premises  be  true,  this  is  a  correci 
principle  of  ^w.*' 

Why,  then,  was  the  bill  sent  to  the  Jury  for  trial,  and  a  decree 
rendered  in  favor  of  the  complainants,  not  only  without  evidence, 
but  contrary  to  the  sworn  answei^s  of  each  and  every  one  of  the 
defendants  ?  and  a  new  trial  refused,  when  applied  for,  upon  the 
grounds  that  the  verdict  was  cpntrary  to  .evidence  and  ag^fost 
law  ? 

.  The  presiding  Judge  had,  himself,  decided  that  there  was  no 
equity  in  the  original  bill,  upon  which  a  decree  could  i>e  render- 
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ed  for  the  complainc^nts.  3  Kelly,  440.  And  tliis  Court  had  held* 
that  whatever  of  equity  there  might  be  in  the  original  bill,  was 
fully  sworn  off  by  the  answer.  What  fact,  then,  was  auutned  in 
the  charge  as  asked  fbr,  which  was  nut  true  ?  It  coald  only  be, 
of  course,  that  the  allegations  in  the  amended  bill  liad  not  been 
negatived. 

I  -have  already  referred  to  both  of  these  documents,  and  it 
will  puzzle  the  most  lynx-eyed  legal  acumen,  to  point  to  a  charge 
in  the  amendetlhiWt  that  is  not  positively,  plainly  and  precisely  de- 
nied in  the  amended  answer.  If  it  were  not  so,  it  was  the  duty  of 
the  Court  to  have  specified  wherein  the  answer  was  not  rcspou" 
give  to  the  bill,  bat  contained  matter  in  defence  or  evidence  mere- 
ly A  In  the  latter  case,  it  is  admitted  that  the  defendant's  answer 
is  no  proof  whatsoever  of  the  facts  stated  in  it,  but  they  must  be 
established  by  independent  testimony. 

The  verdict  of  the  Jury  was,  therefore,  clearly  contrary  to 
evidence  and  against  law,  and  the  motion  for  a  new  trial  ought, 
unhesitatingly,  to  have  beei»  granted. 

[2,]  The  next  point  to  be  considered  is,  was  the  complainant, 
Hemphill,  entitled  to  be  allowed  as  a  set-off  to  the  debt  which  he 
owed  the  bank  for  borrowed  Inoney,  the  amount  of  assessment 
which  he  had  paid  upon  his  stock  ? 

Equity  generally  follows  the  Law  as  to  the  doctrine  of  set-off, 
and  if  there  is  a  connection  between  the  demands,  Equity  acts 
upon  it  and  allows  a  set-oflT  under  particular  circumstances.  The 
mere  existence  of  cross-demands,  will  not  be  suiHciont  to  justify 
a  set-off  in  Equity.  Rawson  vs.  Samuel^  1  Graig  Sf  Phillips,  161, 
178, 179.  Whyte  vs.  O'Brien,  1  Stu.  if  Shi.  551.  Indeed,  a  set- 
off is  ordinarily  allowed  in  Equity,  only  when  the  party  seeking 
the  benefit  of  it,  can  show  some  equitable  ground  for  being  pro- 
tected against  his  adversary's  demand,  and  the  mere  existence  of 
cross-demands  is  not  sufficient.  A  fortiori,  a  Court  of  Equity 
will  not  interpose  on  the  ground  of  an  equitable  set-off,  to  pre- 
vent the  party  from  recovering  a  sum  awarded  to  him  for  dama- 
ges for  a  breach  of  contract,  merely  because  there  is  an  unsettled 
account  between  him  and  the  other  party,  in  respect  to  dealings 
artding  out  of  the  same  contract.     2  Stor.  Eq.  Jur.  §1436. 

In  the  case  of  Rawson  vs.  Samuel,  Lord  Cottenham  said, "  We 
apeak  familiarly  of  equitable  set-off  as  distinguished  from  the  set- 
off at  lavK ;  but  it  will  .be  found  that  this  equitable  set-off  exists 
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in  cases  where  the  paity  seeking  the  benefit  of  it,  can  show  Bomd 
equitable  ground  for  being  protected  against  his  adversary's  de- 
mand. The  mere  existence  of  cross^emands -is  not  enough.  Is 
there  any  equity/'  the  Chancellor  asks,  *<  in  preventing  a  party 
who  has  recovered  damages  at  law,  from  receiving  them,  because 

.  he  may  be  found  to  be  indebted  upon  the  balance  of  an  unsettled 
account,  to  the  party  against  whom  the  damages  have  been  reco- 
vered 1  Suppose  the  balance  should  be  found  to  be  due  to  the 
plaintiff  at  law,  what  compensation  pould  be  made  to  htm  for  the 
injury  he  must  have  sustained  by  the  delay?  The  Jury  assess 
the  damages,  as  the  compensation  due  at  the  time  of  their  verdict. 
Their  verdict  can  be  no  compensation  for  the  additional  injury 
which  the  delay  in  payment  may  occasion.  What  equity,.  tlAn, 
have  the  present  plaintiffs  to  be  protected  against  the  damages 
awarded  against  them  ]" 

And  it  may  well  be  asked,  what  equity  has  Hemphill  to  be 
protected  against  the  judgment  recover^  against  him  for  money 
loaned  ?  Why  should  he  thus  get  the  start  of  the  other  stock- 
holders, in  being  allowed  his  pro  rata  distribution  of  the  surplus 
assets  1  Is  the  fact  that  he  has  received  accommodation  heretafaref 
any  reason  why  he  should  be  preferred  nato?   He  does  not  allege 

'  the  insolvency  of  the  officers  into  whose  hands  the  money,  when 
collected*  will  come,  nor  any  other  particular  reason,  for  prevent- 
ing the  payment.  What,  then,  is  his  equity  1  We  are,  after 
carefully  considering  all  the  circumstances' of  this  case,  wholly 
unable  to  discover  it.  On  the  contrary^  on  every  consideration  of 
right  and  justice,  he  is  bound  to  pay  up  the  debt  which  he  owes, 
so  as  ta  enable  the  defendants  to  close  up  the  concern. 

[3.]  If  the  express  agreement  set  up  in  th^  bill,  to  come  to  a 
settlement,  and  set-off  the  mutual  indebtedness,  had  been  estab- 
lished, or  had  it  been  admitted  by  the  aijswer,  or  proven  aUnmie, 
that  the  affairs  of  the  company  were  wound  up,  and  that  notice 
had  been  given  to  the  stockholders,  or  a  portion  of  them,  to  cpme 
forward  and  receive  their  dividend,  a  Court  of  Equity  would  in- 
terfere, although  at  Common  Law  the  party  would  be  remediless. 
Jeffs  vs  Wood,  2  P.  Wms.  128,  129.  WhUaker  vs.  Rush,  Amtkr^ 
408.  Hawkins  vs,  FreenH^n,  2  Eq.  Ca.  Ahr,  10,  pi.  10.  fim 
here  the  special  contract,  notice  to  stockholders,  &c.  are  net  only 
denied  most  positively  in  the  answer,  but  the  letter  purporting  to 
have  been  written  by  the  bank  to  its  attorneys,  instruifting  them 
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how  to  act  under  the  alleged  stipulation  or  arrangement  between 
the  parties,  and  which  was  transmitted  by  Hemphill  himself,  goes 
far  to  prove  that  such  could  not,  at  least,  have  been  the  under- 
standing of  the  bank. 

Would  a  debtor  to  an  estate,  upon  a  contract  made  with  the 
testator  or  intestate,  or  with  the  representative,  for  property 
bought  at  the  sale,  be  allowed  to  go  into  Equity,  and  without  al- 
leging any  special  circumstance,  as  for  instance  the  insolvency  of 
the  executor  or  administrator,  be  entitled  to  have  the  debt  which 
he  owed,  eet-off  by  his  legacy  or  distributive  share  of  the  estate? 
We  think  it  plain  that  this  could  not  be  done.  The  administra- 
tion could  not  be  thus  arrested.  Besides,  it  would  enable  any  and 
every  debtor  who  was  a  legatee  or  distributee,  when  called  on  for 
payment,  to  have  the  whole  administration  overhauled  or  exam- 
ined over  again. 

Just  so  in  the  present  case.  If  this  stockholder  is  entitled  to 
this  investigation,  every  other  stockholder  who  'happens  to  be  a  - 
debtor,  (and  stockholders  are  not  unfrequently  debtors  to  their 
own  cor{)orations,)  would  be  entitled  to  the  same  privilege,  and 
thus,  instead  of  preventing  litigation,  one  of  the  grounds  occupi- 
.  ed  why  this  proceeding  should  be  sanctioned,  it  would  be  multi" 
plied  almost  indefinitely. 

But,  apart  from  all  this,  when  a  decree  is  to  be  made,  settling 
the  interest  of  anyi  one  stockholder,  in  the  surplus  on  hand  to  be 
divided,  ought  not  all  the  stockholders  to  be  made  parties  ?  Are 
they  not  directly  interested  in  the  decree  to  be  rendered  ?  As 
well  might  a  bill  be  brought  by  one  partner  against  another,  pray- 
ing for  a  dissolution  and  settlement  of  the  concern,  when  several 
of  the  members  of  the  partnership  were  left  out  of  the  proceed- 
ing. All  are  indispensable  parties,  since  the  decree  would  affect 
all.  Any  other  course  would  be  productive  of  interminable  liti- 
gation ;  and  what  contradictory  results  would  follow,  although  the 
facts  in  each  case  might  be  identically  the  same  ?  To  one  stock- 
holder one  Jury  might  award  one-half,  to  another,  another  Jury 
would  decree  perhaps  one-third,  and  to  another  one-fourth  only 
of  the  capital  paid  in,  notwithstanding  each  was  entitled  to  the 
same  rate  of  distribution.  It  seems  to  me  unnecessary  to  press 
this  argument  farther.  Both  reason  and  authority  are  manifestly 
against  the  complainant's  right  to  the  relief  which  he  seeks. 

Complaint  is  made  against.the  charge  of  the  Court,  as  already 
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copied  in  the  narrative  which  I  have  given  of  this  case.  Passiog 
by  the  extra-judicial  condemnation  of  the  conduct  and  motivea  of 
th&defendants,  there  is  one  thing  a  little  remarkable  in  this  mat- 
ter. The  presiding  Judge  charges  the  bank  with  manifesting  a 
disposition  thraugliout  this  case,  of  not  being  wiU\ng  to  account 
with  Hemphill;  overlooking,  it  would  seem,  the  fact  that  after 
the  collection  of  the  baiik  debt  against  Hemphill  had  been  sus- 
pended for  upwards  of  two  years,  to- wit :  from  March,  1845,  to 
July,  1847,  by  an  injunction  obtained  by  Hemphill,  thai  he^  him- 
telfy  decided,  that  taking  all  the  allegations  in  the  complainant's 
bill  to  be  true,  and  conceding  that  all  the  reasons  assigned  by 
Hemphill  why  the  money  due  upon  his  note  should  not  be  paid, 
wer^  well  founded,  that  still  "  there  was  no  svcfficient  equity  in  the 
hill  to  make  any  decree  again$t  the  defendamU^^  3  Kelly^  440, 
With  what  propriety,  then,  could  the  Court  charge  the  Jury,  that 
"  He  was  disposed  to  compel  the  bank  to  account  with  Hemphill, 
for  it  had  manifested  a  disposition  throughout  this  case  not  to  do  it, 
and  to  place  the  matter  in  such  a  condition  that  the  Court  and 
Jury  could  not  do  it."  If  the  Court  could  see  no  equity  in  the 
bill  itself,  what  was  there  in  the  answer,  which  denied  every  ma- 
terial statement  in  the  bill,  to  justify  this  rebuke  ]  , 

It  is  true  that  we  affirmed  the  interlocutory  order  of  the  Cir- 
cuit Judge,  dissolving  the  injunction.  It  was  upon  the  ground, 
however,  that  the  answer  of  the  defendants  plainly  and  diistinctly 
denied  all  the  facts  and  circumstances  charged  in  the  bill  upon 
which  the  complainant's  equity  was  based,  and  not  because  there 
was  not  sufficient  equity  in  the  bill  itself.     3  KeUy,  445,  446. 

We  have  had  time  and  opportunity  to  review  the  matter  ma- 
turely, and  our  opinion  with  respect  to  it  has  never  wavered  w 
been  different  from  that  which  we  originally  entertained;  and 
that  is,  that  taking  all  the  charges  in  the  complainant's  bill,  includ- 
ing the  verbal  agreement  alleged  to  have  been  entered  into  be- 
tween the  bank  and  Hemphill,  in  August,  1843,  to  he  true,  that  a 
strong  case  for  the  exercise  of  the  equitable  jurisdiction  of  the 
Court  was  clearly  made  out;  but  we  held  then,  as  we  hold  now, 
since  the  amendment  of  the  pleadings,  that  the  answer  has  most 
positively  and  fully  negatived  every  fact  charged  in  the  bill  tpon 
which  the  complaufiants'  equity  rested;  that  this  being  the 
case,  the  injunction  originally  granted,  was  properly  dissolved  ax 
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the  titne,  and  that  upon  the  bill  and  answer  alone,  as  amended,  no 
decree  can  be  rendered  for  the  complainants. 

We  trust  that  we  have  now  made  ourselves  sufficiently  intelli- 
gible, and  that  at  the  re-hearing,  the  presiding  Judge  will  not  be 
again  ^''ot  a  loss  to  kntfw  how  to  charge^*  the  Jury  ;  and  we  regret 
that  any  obscurity  on  our^part,  should  have  prevented  the  former 
decision  which  was  made  in  this  case,  from  being  "  respected  and 
carried  intofuU  effect  by  the  Court  helow,*  as  all  the  judgments  of 
this  Court  are  required  to  be  by  the  Act  which  organized  it 
jic/^1845,  §5. 

[4.]  Upon  what  principle  the  charge  to  the  Jury,  that  whether 
the  Supreme  Court  had  passed  upon  the  matter  or  not,  (for  such 
is  its  substance,)  that  they  "  could  retire  and  do  as  they  might 
think  right  and  proper,"  can  be  sustained,  I  am  at  a  loss  to  under- 
stand. Is  it  true  that  the  Jury,  under  the  Constitution  and  lawB 
of  force  in  this  State,  have  the  unlimited  control  over  cases,  and 
may  render  any  verdict  they  may  think  right  and  proper,  regard- 
less alike  of  the  law  and  the  testimony  ?  The  wildest  reformer^ 
I  apprehend,  would  "scarcely  go  to  this  extent 

It  was  manifestly  erroneous  in  the  Court,  in  its  instructions  to 
the  July,  to  confer  upon  them  such  latitude  of  discretion— to 
transfer  to  them,  without  limitation,  and  at  ratidom,  the  power  of 
judicature^  which  the  law  devolves  upon  the  Bench. 

'^  It  is  wisely  ordered/'  says  Judge  Blackstone,  "  that  the  prin- 
ciples and  axioms  of  law,  which  are  general  propositions,  flowing 
from  abstracted  -  reason,  and  not  accommodated  to  times  or  to 
men,  should  be  deposited  in  the  breasts  of  the  Judges,  to  be  occa- 
sionally applied  to  such  facts  as  come  properly  ascertained  before 
them ;  for  here  partiality  can  have  little  scope — the  law  is  well 
known,  and  is  the  same  for  all  ranks  and  degrees*^t  follows  as  a 
regular  conclusion  from  the  premises  o£  fact  pre-established."  3 
Biaek.  Com.  380. 

Instead,  therefore^  of  referring  the  whole  matter  to  the  Jury,  to 
be  determined  according  to  some  rule  which  &ncy  or  caprice 
might  suggest,  it  was  the  duty  of  the  presiding  Judge  to 'have 
presented  the  htw  of  the  case  distinctly  to  them*- one  from  the 
responsibility  of  which  he  could  not  shrink— one  which  he  owed 
to  himself,  the  parties  and  the  country.  It  was  just  one  of  the 
cases  where  the  Court,  without  being  guilty  of  ^my  invasion  of 

v^L.  vif^  53 
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the  rights  and  privileges  of  the  Jury,  should  have  seen  to  it,  that 
the  law  was  administered  and  justice  done  to  the  parties. 

[5.]  There  are  two  other  objections  to  the  proceedings  which 
transpired  in  the  Court  below,  which  may  be  considered  togeth- 
er. I  will  state  them  in  the  very  language  of  the  bill  of  excep- 
tions. "  The  Jury  then  retired,  and  in  a  short  time  sent  to  the 
Court  for  the^.  Ja.  which  was  enjoined  by  the  bill.  The  counsel 
for  the  defendants  objected  to  the  ^.  Jk.  being  sent  to  the  Jury, 
and  the  Court  sent  the  Jury  word  that  they  could  not  have  it.  In 
a  short  time  thereafter,  one  of  the  Jury  came  into  Court,  and  af- 
ter conversing  with  the  Court  for  afow  minutes,  the  Con  it  stated  to 
the  counse)  for  the  defendants,  that  he  thought  that  they  b^  bet- 
ter let  the  Jury  have  the  ^.  Ja, ;  but  the  counsel  for  the  defend- 
ants still  objected  to  its  going  to  the  Jury,  and  the  Court  then  told 
the  Sheriff  to  take  the  ji.  fo,  and  carry  it  to  the  Jury,  and  if  the 
defendants  were  dissatisfied  with  it,  they  could  take  the  case  to 
the  Supreme  Court." 

It  will  hardly  be  expected,  I  apprehend,  that  we  should  grave- 
ly discuss  the  questions  presented  in  this  portion  of  the  record,  L 
e.  the  right  of  the  Court  to  converse  with  one  of  the  Jury  re- 
specting the  case,  after  the  Jury  had  been  charged  with  the 
cause,  and  had  retired  to  make  up  their  verdict,  and  to  send  an 
important  paper  to  their  room,  wliich  was  not  in  evidence^  without 
the  consent,  and  against  the  protest  of*  the  party  against  whom  it 
was  to  operate.  The  views  of  this  Court  upon  these  points,  were 
ftilly  expressed  in  the  case  of  Killen  vs,  Sistrunk  and  Wife,  re- 
cently decided  at  Decatur.     Ante,  282. 

Without  this  paper,  it  is  probable  that  the  Jury  could  not  have 
agreed  upon  a  verdict.  Had  it  been  introduced  as  evidence  on 
the  trial,  it  would  have  entitled  the  defendants'  solicitor  to  the 
conclusion  of  the  argument;  whereas,  the  parties  having  gone  to 
trial  on  the  bill  and  answer  alone,  the  complainants'  solicitor  was 
entitled  to  the  conclusion.  Equity  Rules,  ■  15.  2  K^ly,  484. 
Here  was  an  important  legal  right,  then,  of  which  the  defendant 
was  deprived*  to  say  nothing  of  his  privilege  to  rebut  this  paper, 
had  it  been  offered  in  evidence,  and  to  comment  upon  it  in  the 
argument 

If  a  Judge  may  do  this  in  a  civU  cause,  why  not  in  a  criminal  t 
Let  the  practice  here  pursued  be  established,  and  what  security 
has  any  suitor?    And,  in  the  language  of  Chief  Justice  ParkeTf 
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in  Sargeni  vs.  Roberts  and  others,  (1  Pick.  R,  337,)  "  it  is  not  suf- 
ficient to  say,  that  this  power  is  in  hands  highly  responsible  for 
the  proper  exercise  of  it."  Its  exercise  must  be  checked  at  once, 
or  trial  at  lata  is  a  mockery  and  a  farce.  Nor  is  it  any  sufficient 
reply  to  make  to  the  party  thus  injured,  **  that  if  dissatisfied,  he 
can  take  the  case  to  the  Supreme  Court."  It  is  but  poor  com- 
pensation to  the  citizen  whose  rights  are  thus  violated,  to  be  told, 
by  the  presiding  Judge,  that  he  may  have  redress  elsewhere.  He 
may  not  be  able  to  incur  the  expense  of  continuing  the  litigation 
and  making  this  remedy  available.  He  is  entitled  to  have  the 
law  administered  in  every  Court  where  hb  rights  are  in  contro- 
versy. 

As  no  other  redress  is  sought  on  this  occasion,  than  the  correc- 
tion of  the  errors  apparent  upon  therecord,  we  have  but  to  add, 
that  the  judgment  is  reversed,  and  the  cause  remanded. 


No.  67. — John  Chamblee,  plaintiff  in  error,  r«.  Thomas  E.  Hol- 

,  comb,  defendant. 

[1.]  The  Inferior  Coarts  in  thii  State  have  jariisdiction,  under  the  Act  of  1847, 
.  to  discharge  defendants  imprigoned  on  mesne  or  £nal  process  for  debt, 
-when  the  jail  fees  are  not  paid  weekly,  on  a  writ  of  habtat  corpus ;  and  the 
judgment  of  such  Court,  whether  erroneoiis  or  not,  ordering  the  Sheriflf  to 
discharge  a  defendant  imprisoned  on  final  process  for  debt,  will  be  a  proUc 
Hon  to  such  officer. 

'  Rule  against  the  Sheriff,  in  Forsyth  Superior  Court  Decided 
by  Judge  Wright,  August  Term,  1649. 

William  G.  Field  was  arrested  under  a  ca.  sa.  in  favor  of  defend- 
ant in  error,  by  the  plaintiff  in  error,  who  was  Sheriff  of  Forsyth 
County.  Field  gave  bond  for  his  appearance,  to  take  the  benefit 
of  the  •*  Honest  Debtor's  Act,"  at  the  Febniary  Term,  1849. 
At  that  term  he  was  delivered  up  by  his  sureties,  and  the  Sheriff 
was  ordered  by  the  Court  to  commit  him  to  jail  <'  until  he  made 
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a  full  and  fair  diBcIoBure  of  all  bis  property,  or  is  othanriae  dii- 
charged  by  law." 

On  the  3d  of  April,  1849,  on  applicatioii  to  the  Inferior  Court 
a-writ  of  habeas  eorjnu  was  granted ;  and  on  the  hearing,  Held 
was  ordered  to  be  discharged,  on  theground  that  the  jail  feeshad 
not  been  paid  weekly,  as  required  by  the  Statute.  The  jail  fees 
were  paid  before  the  order  was  passed. 

At  August  Terra,  1849,  a  rale  was  taken  against  the  SberiC 
Chamblee,  to  show  cause  why  he  should  not  pay  over  the  mo- 
ney due  on  the  ca.  ta.    The  Sheriff  rbtumed  the  foregoing  facts ; 
and  on  this  showing,  the  Court  made  the  rule  aWilute. 
'  To  this  decision  the  Sheriff  excepted. 

W.  Al-iN,  for  plaindff  in  error. 

Brown  &  Hutcsins,  represented  by  T,  R.  R-  Cobb,  for  dfr 
fendant. 

By  the  Court. — Warner,  J.  delivering  the  opinioiL 

[1.]  The  only  question  made  on  the  reiMird  in  this  case  is,  >• 
to  the  liability  of  the  Sheriff  for  the  discharge  of  Field,  who  wss 
in  his  custody  on '^no^  process  for  debt.     The  Sheriff  waS  or- 
dered to  discharge  Field  trotn  his-custody,  by  the  judgment 
of  the  Inferior   Court,  on  a  writ  of  haitfu  eorpu*.     Had  the 
Inferior  Court  jurisdiction   to  discharge  Field  from  the  cus- 
tody of  the  Sheriff}     By  the  second  secdon   of  the  Art  of 
1847,  it  is  declared,  that  "  If  any  person  or  persons  b»  impris- 
oned in  the  common  jai 
at  final  process  for  debt 
agent  or  attorney,  does  i 
week,  the  jail  fees  whic 
th&  Inferior  Court  may, 
charge  the  defendant  o 
Famp.  Lam  1847, 196. 

The  Inferior  Court/1 
charge  the  debtor  on  ha> 
the  Court  was  anmeout 
to  the  Sheriff,  who  acted 
stated  by  Mr.  CkUty,  is, 
ed  for  any  act,  however 
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jadgment  or' direction  of  one  of  the  Superior  Courts  at  West- 
minster; or  even  by  an  Inferior  Magistrate  acting  within  the 
scape  of  his  jurisdiction.  1  Chiity's  PL  183.  See,  also,  Warner 
vs.  Shedj  10  Johns.  R.  145.  Beach  vs.  Furman,  9  Johns.  229; 
and  SavacoolvSs  Boughton^  5  Wend.  170,  to  the  same  point. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Ko.  68.— EzEKiEL  Henderson,  plaintifiTin  error,  vs.  Robert  S. 

Henderson,  defendant. 

[1.]  Serriceof  the  notice  of  the  signing  of  the  bill  of  exceptions,  by  the  plain- 
tiffin  error,  in  pertout  is  not  in  compliance  with  the  Statute  organizing  the 
Supreme  Court. 

A  motion  was  made  to  dismiss  this  writ  of  error,  among  other 
grounds, 

1.  Because  notice  of  the  signing  of  the  bill  of  exceptions,  was 
not  served  by  a  Sheriff,  Constable,  or  Attorney  of  the  Superior 
Court,  as  the  law  requires. 

2.  Because  the  evidence  in  the  Court  below  itf*tiot  embodied  in 
the  bin  of. exceptions,  as  required  by  the  rules  of  this  Court. 

It  appeared  from  the  record  that  the  notice  of  the  signing  o^ 
the  bill  of  exceptions,  was  served  by  the  plaintiff  in  error.  The 
bin  of  exceptions  was  tendered  on  4th  September,  1849,  and  had 
no  reference,  whatever,  to  the  evidence.  There  was  a  separate 
sheet  of  paper,  purporting  to  contain  the  eridence,  on  the  back 
of  which  the  Judge  certified,  on  10th  August,  1849,  that  the 
saxiie  was  a  copy,  in  substance,  of  the  evidence. 

Akin,  for  the  motion. 

HoopBR  &  Latham,  contra. 
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By  the  Court. — Warner,  J.  detivering  the  opinion. 

The  4th  section  of  the  Act  organizing  the  Supreme  Couit, 
requires  that  a  copy  of  the  notice  of  the  signing  the  bill  of  ex- 
ceptions, shall  be  served  by  a  Sheiiff,  Constable  or  Attorney  of 
the  Superior  Court ;  here  it  is  served  by  another  person.  Let 
4he  motion  to  dismiss  the  wiit  of  error  be  sustained,  on  both  the 
grounds  taken. 


No.  69. — The  State  op  Georgia,  plaintiff  in  error,  w.WaLiAM 

Jones,  defendant  in  error. 

[  1 .  ]  A  writ  of  error  does  not  lie  to  this  Conrt,  in  a  criminal  case,  at  the  iutuce 
of  the  State. 

This  writ  of  error  was  sued  out  to  review  a  decision  of  Judge 
WniOHTy  ordering  an  indictment  quashed  against  the  defendant, 
who  was  charged,  in  Lumpkin  Superior  Court,  with  the  offence 
of  false  imprisonment.  A  motion  was  made  to  dismiss  tl^e  writ  in 
this  Court,  on  the  ground,  that  under  the  Act  organizing  this 
Court,  a  writ  of  error  does  not  lie  at  the  instance  of  the  State  to 
review  a  decision  in  favor  of  the  defendant. 

J.  W.  H.  Underwood,  for  the  motion. 

C.  Peeplbs,  representing  Word,  Solicitor  Generalt  contra. 

By  the  Court. — Nisbbt,  J.  delivering  the  opinion.  • 

[1.]  A  motion  was  made  in  the  Court  below  to  quash  th^h- 
dictment,  which  was  sustained,  and  upon  that  judgment,  tlM  State 
brought  this  writ  of  error.  A  motion  is  now  made  bef<(|fe  us  to 
dismiss  the  writ,  upon  the  ground  that  the  State  cannot^in  a  crim* 
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inal  case,  bring  awrit  of  error  to  this  Couit.  We  sustain  the 
motion,  and  (he  writ  is  dismissed.  The  effect  of  a  judgment  to 
quash,  is  to  annul  the  indictment,  and  is  founded  upon  such  defect 
therein,  as  would  make  it  impossible  to  execute  judgment  in  the 
case.  An  order  to  quash  is  therefore  a  final  disposition  of  the 
.cause.  The  questiou  here  seems  to  be  resolvable  into  three  in- 
quiries. 

1.  Whether,  upon  general  principles,  the  State  is  entitled  to  a 
review  in  an  j  form  of  alleged  errors  in  criminal  cases  1 

2.  Whether  the  Constitution  of  the  United  States  has  any  bear- 
ing upon  the  question  ?  and, 

3.  Whether  the  Act*  of  our  own  Legislature,  organizing  this 
Court;  has  granted  to  the  State  the  right  of  being  heard  upon  a 
writ  of  eiTor  in  criminal  cases  ? 

The  Common  Law  writ  of  error  removes  nothing  for  examina- 
tion but  the  question  of  law,  upon  which  error  is  assigned.  It 
removes  no  facts.  That  is,  no  new  inquiry  can  be  instituted  up- 
on it  as  to  the  facts.  Yet,  the  corrective  Court  takes,  is*  obliged 
to  take  cognizance  of  the  facts  as  they  appear  upon  the  record,  and 
pronounces  the  law  aiising  upon  the  facts.  By  our  own  Act,  the 
jurisdiction  of  this  Court  is  limited  to  questions  of  law.  Story^a 
Com.  on  th4  Const.  3  vol.  §§1756,  1759.  3  Dull.  321.  6  Wheat, 
409 /o  412.    Acto/lS46. 

At  Common  Law,  this  writ  is  grantable  ex  dehito  justltiee,  to 
the  subject,  in  ail  cases f  except  treason  and  felony.  2  Salk.  504. 
3  Vumf.  ^  East,  78.  9  Price,  606.  2  Tidd,  1 134.  The  right  of 
new  trial' and  to  the  writ  of  error,  depend  upon  the  same  princi- 
ples,* as  in  case  of  reversal  upon  wnt  of  error,  a  rehearing  is  gen- 
erally awarded.  The  subject  in  England  is  not  entitled  to  a  new 
trial  in  cases  of  treason  and  felony,  when  convicted,  no  matter 
what  may  have  been  the  errors  of  the  Court  or  of  the  Jury.  He 
is  in  all  such  cases  turned  over  to  the  mercy  of  the  Crown.  6 
Dumf.  SfEast,  638.  2  Tidd,  911.  13  East^^ilS,  n.  {b)  4  Black. 
Com.  362,  note  33.  .2  Russell  on  Crimes,  726.  8  Wend.  549. 
2  Sumner,  19. 

In  this  country  a  new  trial  will  be  granted  to  the  prisoner,  I  ap- 
prebend,  in  all  cases,  when  according  to  law,  in  any  case,  he  may 
be  entitled  to  it.  He  is  entitled  to  his  bill  of  exceptions  and  writ 
of  error  by  Statute  in  Georgia,  as  well  in  criminal  as  civil 
cases.    3  Dgllas,  515,  United  States  vs.  Fries.    1  Bay,  372,  State 
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vs,  Hopkins.  17  Meus,  515,  Commonwealth  vs,  Rogers,  Act  ^1845, 
sec.  4.  1  Leigh's  R.  598.  1  Black/.  R.  399.  But  see  2  Sum.  19. 
The  rule  sdems  to  be  well  settled  in  England,  that  in  criminal  ca- 
8€»  a  new  trial  is  not  grantable  to  the  Crown  after  verdict  of  ac- 
quittal, even  though  the  acquittal  be  founded  on  the  miadirectioB 
of  the  Judge.  This  is  the  general  rule,-  and  obtains  in  the  States 
of  our  Union.  It  excludes  a  rehearing  after  acquittal  upon  errors 
of  law,  and  therefore,  it  would  seem,  denies  also  a  rehearing  upon 
judgments  of  the  Court  upon  questions  of  law,  even  when  the  Ju- 
ry have  not  passed  upon  the  guilt  or  innocence  tii  the  prisoner. 
If  the  effect  of  the  judgpient  is  a  discharge,  there  can  be  no  re- 
hearing, either  by  new  trial  or  writ  of  error.  Indeed  it  may  he 
stated  as  a  genei*al  rule,  that' in  criminal  cases,  upon  general  prin- 
ciples, errors  are  not' subject  to  revision  at  the  instance  of  the 
State.  2  Hawk.  Pleas  of  the  Crown,  442.  4  Black.  Com.  361,  M<e 
33,  by  Chitty.  2  Tidd's  Prac.  911.  6  JSiast,  315.  4  M.  i^  S- 
387.  IB.  if  Aid.  63.  2  Chittffs  R.  282,  S.  C.  1  Chitt^s  R  352. 
1  Chitty't  Crim.  Law,  658.  1  Starkie  N.  P.  JR.  516.  5B.  If 
Ad.  52.^  2  Russ.  on  Crimes,  726.  6  T.  R.  625.  Graham  am  New 
Trials,  505,  506.  8  Wend.  549.  1  Scam^57.  1  Murphy,  257. 
5  Litt.  289.  2  Yerg.  360.  2  Vtrg.  Cas.  202.  5  Har.  4*  Jokus. 
317.  4  Hayw.  110.  2  Sumn.  19.  An  exception  to  this  role  ii 
stated  to  exist,  when  the  acquittal  of  the  defendant  is  effected 
through  his  fraud  or  misconduct.     1  Chitty's  Crim.  LaVi  657. 

These  principles  are  founded  upon  that  great  ftindgmental  rale 
of  the  Common  Law.  Nemo  debet  bis  vexaripro  una  et  eadem 
causa;  which  rule,  for  greater  caution  and  in  stricter  vigilance 
over  the  rights  of  the  citizen  against  the  StieUe,  has  been  in  sab- 
stance  embodied  in  the  Constitution  of  the.  United  States,  thus : 
**  Nor  shall  any  person  be  subject  for  the  same  offence,  to  be  twice 
put  in  jeopardy  of  life  or  limb."  Const.  U.  S.  art.  5,  Amendsmeuts 
qf  March  i,  1789, 

1  do  not  mean  to  say,  that  if  otherwise  entitled  to  the  writ  of  er^ 
ror,  the  State  would  in  this  case  be  precluded  by  the  operation  of 
this  provision  of  the  Constitution ;  for  according  to  the  meet  lib- 
eral construction  of  it,  a  defendant  is  protected  from  a  eecond  tri- 
al, only  where,  upon  a  good  indictment,  the  Jury  have  beea  oMB^ 
ed  with  the  prisoner,  and  have  been  discharged  without  l<%aliie- 
cosaity— Hither  constructions  requiring  that  they  shall  beclolMiged 
with  the  prisoner  upon  a  sufficient  indictment,  and  haTft  delivered 
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tbemselvefi^  of  the  charge  by  a  verdict  I  express  no  opinion  on 
these  points;  it  is  not  necessary  that  I  should  in  this  case.  Un- 
der  DO  construction  of  the  Constitution  has-  it  any  direct  bearing 
upon  .this  case,  uid  to  show  that  alone,  have  I  referred  to  the  con- 
stmctions  as  above.  In  this  case,  the  Jury  were  not  charged  with 
tbe  trial,  and  the  offence  is  only  a  misdemeanor.  See  to  these 
points,  Vtiited  States  vs,  Gilbret,  2  Sumn.  19.  The  People  w. 
Goodidit,  18  JakMrR,  188/  and  3  Kdly,  53,  where  the  authari^ 
ties  are  reviewed. 

It  may  be  said,  too,  that  the  rule  of  the  Common  Law,  denying 
to  the  State  anew  trial,  contemplates  cases  only  where  there  has 
been  a  verdict  of  acquittal,  and  cannot  apply  to  errors  in  law 
committed  by  the  Court ;  whereas,  here,  there  was  no  verdict 
We  have  seen  that  a  new  trial  will  not  be  given  in  cases  where  the 
verdict  is  the  result  of  the  misdirection  of  the  Court.  Errors  in 
Law,  therefore,  cannot  be  reached  by  a  new  trial  at  the  instance 
of  the  State.  But,  farther,  the  Common  Law  maxim  and  the 
Constitution  are  founded  in  the  humanity  of  the  law,  and  in  a 
jealoQS  watchfulness  over  the  rights  of  the  citizen,  when  brought 
in  unequal  contest  with  the  State.  It  is,  doubtless,  tn  the  spirit  of 
this  benign  rule  of  the  Common  Law,  embodied  in  the  Federal 
Constitution — a  spirit  of  liberty  and  justice,  tempered  with  mercy* 
that,  in  several  of  the  States  of  this  Union,  in  criminal  causes  a 
writ  of  error  has  been  denied  to  the  State. 

The  trial  of  a  citizen  for  a  violation  of  the  Criminal  Law,  is  a 
very  different  thing  from  the  trial  of  civil  rights  between  two  citr* 
izeos.  The  forms  of  procedure,  and  the  principles  upon  which 
diey  proceed,  are  different.  When  the  prosecution '  is  upon  in« 
formation,  the  prosecutor  is  not  to  be  viewed  in  the  light  of  a 
party.  He  has  no  rights  to  be  violated  by  denying  the  writ  of 
error— he  has  no  more  interest  in  the  administration  of  criminal 
'justice  than  has  every  other  citizen.  The  offence  to  be  punished 
i»  against  the  people.  The  violation  is  of  a  public  law — ^the  ob- 
ject of  the  trial  is  not  compensation  or  restitution,  or  the  settle- 
ment a£  conflicting  claims  to  property,  but  punishment  if  there 
is  guilt.  The  punishment  inures  to  the  safety  and  peace  of  the 
whole  body  politic.  If  there  is,  by  reason  of  the  offence  chargr 
ed,  an  injury  done,  especially  to  any  one  person,  he  has  a  remedy 
for  the  wrong.  In  criminal  trials,  the  State — the  supreme  au- 
thority— tbat  authority  which  makes  the  law*  and  prescribes  its 
VOL.  VII.    54 
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penalty,  and  executes  ite  judgmeiitE — moyes  against  tbe  citisen. 
The  Court,  the  Jury  and  the  Solicitor  General  are  its  agents. 
The  State  is  ncA  a  party — the  State  is  rather  an  accuaei — abe 
charges  crime,  arrests,  tries,  convicts  and  executes.  In  criminal 
causes,  the  State,  through  her  agents,  isi  the  judge  trbo  tries  the 
accused.  In  civil  cbbbb,  she  stands  aside  and  leaTes  the  parties  to 
litigate  upon  equal  terms  before  a  tribunal  independent  of  both. 
Thus- unequally  do  the  State  and  the  defendant  enter  upon  an  is- 
sue, the  result  of  which  may  invoWe  the  liberty  or  life  id  the 
one,  and  no  tauihle  consequence  to  the  other.  Viewed  in  tlui 
light,  it  is  a  coocession  in  behalf  of  the  defendant^  both  humane 
and  reasonable,  (bat  the  iStofealiould  not  ret-iewheronn  ottot) — 
that  she  should  decide  but  once.  If  it  were  not  essentially,  in  all 
cases,  just,  yet  it  is  still  expedient.  It  is  a  salutary  precaution  in 
favor  of  the  citizen  against  an  abuse  oS  the  sorereigu  authority; 
for  history  teaches  the  melancholy  truth,  that  however  fenced  and 
guarded,  limited  and  defined,  by  laws  or  usages  it  somednMS 
breaks  over  all  these  barriers,  defies  the  sentiment  of  the  .world, 
and  in  the  name  of  the  law  riulatea  justice  and  outnges  humaif 
iiy.  The  reign  of  the  Stuarts  Jn  England,  itluslrates  these 
views;  that  the  State v'A\  not,  in  this  signally  favored  oountry, 
Haat  abuse  its  powers,  is  not  only  hoped  hut  believed.  Vigitant 
for  right  and  liberty,  we  wilt  not  trust  her,  but  bold  her  steadi^ 
to  the  just  limitations  within  which  the  wisdom  of  other  Stales 
and  past  gen ei-ations  have  circumscribed  her. 

The  Act  of  the  Legislature  organixing  this  Court,  does  not,  in 
our  judgment,  authorize  a  criminal  case  to  be  reviewed  by.Aii 
Court  by  writ  of  error,  at  the  instance  of  the  State.  It  declare), 
"  All  causes  of  a  criminal  or  civil  nature  may,  for  alleged  error  in 
any  deciMon,  sentence,  jadgment  or  decree  of  any  snch  Superior* 
Court,  be  carried  up  fi-om  the  Counties  of  the  respecdvi 
aforestud,  to  tl  ~ 
tftnns' thereof 
vised  and  dete 
conferring  the 
causes  of  a  cr 
Court,  but  it  i 
State.  If,  hov 
upon  the  8tat< 
is  qualified  by 
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Jirait  the  right  to  the  defendant.     In  prescribing  the   manner 
in  which  decisions,  &c.  in  criminal  cases  shall  be  taken  up,  provi' 
Mum  19  made  applieabU  to  the  defendant — ntmeie  made  for  ike  State, 
eo  nomine,  and  that  made /or  tAe  defendant  is  not  applicable  to  the 
State.     The  inference  from  these  facts  is  irresistible,  that  the 
law  does  not,  in  any  of  its  provisions,  contemplate  the  State,  and 
that  it  leaves  the  State,  in  this  regard^  subject  to  the  general  law. 
For  example,  it  declares  that  "  any  criminal  caase  may  be  carried 
Bp  to  the  Supreme  Court,  on  a  bill  of  exceptions  in  writing,  spe- 
cifying the  error  or  errors  in  law  complained  of,  to  be  drawn  up 
by  tke  party,  hia  counsel  or  attorney,"  &c.  he.     If  the  view  I  have 
taken,  that  in  a  criminal  cause  the  State  cannot,  in  any  just  sense 
be  considered  sporty,  then  the  v^ord party  does  not  embrace  the 
State,  and  -  applies  alone  to  the  defendant.     The  use  of  the  per- 
sonal pronoun  his,  indicates  a  person,  to   wit :  the  defendant. 
Neither  in  law  language,  nor  in  common  parlance,  is  it  usual  to 
indicate  a  State  by  the  use  of  a  personal  pronoun  of  the  mascu- 
line gender.     The  limitation  of  the  meaning  of  the  word  party  to 
the  defendant,  is  yet  more  clearly  established  by  the  way  and  the 
connection  in  which  it  is  used,  when  the..Act  makes  provision  for 
reco^gnizance.    It  declares,  *'  and  if  in  a  criminal  case,  where  the 
offence  is  by  law  bailable,  the  party  complaining  of  error  shall 
enter  into  recognizance,  with  security,  &c.  conditioned  for  the  ap- 
pearance, tn^^Mm,  of  such^r^y  complaining,. to  abide  the  final 
order,  judgment  or  sentence  of  said  Court,  and  if  the  offence  be 
not  bailable,  or  if  the  party  be  sentenced  to  imprisonment  in  the 
Penitentiary,"  &c.  &;c.     Clearly  all  this  refers  to  the  defendant. 
The  State  cannot  appear  in  person,  is  not  liable  to  sentence  of 
in^primmment,  or  any  other  sentence,  not  is  she  capable  of  any  of- 
fence bailable  or  otherwise.    These  provisions  are  inapplicable  to 
the  State,  and  in  them  the' State  is  not  contemplated.    Again,  in 
requiring  notice  of  the  signing  of  the  bill  of  exceptions  to  be 
given,  in  civil  caiies,  the  Act  directs  the  notice  to  be  given  to  the 
adverse  party  or  his  counsel — ^referring  to  both  parties;  £ut  in 
criminal  cues,  the  notice  is  directed  tobe  given  to  the  attorney  or 
Solicitor  (reneral,  who  represents  the  State.     Nothing  any  where 
18  said  about  notice  to  the  defendant  in  criminal  cases,  when  the 
State  brings  the  writ.     This  shows  th&t  the  State  was  not  eitpect- 
ed  to  bring  the  writ.     If  it  can,  then  the  Legislature  is  justly 
cha:f geable  with  the  culpable  injustice  of  authorizing  the  State,  in 
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criminal  cases,  to  take  a  bill  of  exceptions  without  gi'ving  notice 
of  its  being  signed.     Act  of  1845,  §4.     1  Kelly,  6. 

Let  the  motion  be  sustained,  and  the  writ  of  error  be  dismissed. 

NoTi. — ^A  sadden  bereavement  in  his  family  called  Judge  Nuiet  home,  m 
that  be  did  not  preside  during  the  balance  of  this  term. — [Rep.] 


■ 

No,  70. — ^Henry  Johnson,  plaintiff  in  error,  vs,  Rowland  Kik- 

SEY,  defendant. 

[1.]  One  of  the  methods  of  impeaching  a  witness  is,  by  proving  that  he  has 
made  statements  oat  of  Court,  contrary  to  what  be  has  testified  at  the  trial. 
But  before  this  can  be  done,  the  witness  most  be  first  asked,  himself,  upon 
cross-examination  or  upon  a  direct  examination,  at  the  instance  of  the  party 
who  seeks  to  bring  his  credit  into  question,  whether  or  no  he  has  said  or  de- 
clared that  which  is  intended  to  be  proved.* 

[2.]  It  is  wrong  in  the  Court,  in  summing  up  to  the  Jury,  to  select  one  piece 
of  evidence  and  express  a  strong  and  decided  opinion  respecting  it.  Either 
the  whole  testimony  should  be  presented,  or  else  the  duty  had  better  be  al* 
together  omitted. 

Case  for  demt,  Floyd  Superior  Court.  Tried  b^re  Judge 
Wright,  July  4, 1849. 

This  was  an  action  of  deceit,  for  falsely  representSog  anote  to 
be  solvent,  and  thereby  inducing  the  plaintiflP.  below,  (Kxosey,)  to 
purchase  it  from  John  S.  Johnson,  son  of  the  defendant  below. 

On  the  trial,  the  plaintiff  below,  Rowland  Kinsey,  offered  in  er- 
idence  an  exemplification  of  tbe  record  of  the  suit  brought  by 
himself  on  the  note  purchased,  vritk  the  execution  and  entry  of 
"  nmlkt  batta^'  thereon.  The  defendant  below  objected  to  the  er- 
idetnce  as  prpof  of  the  note,  and  insisted  that  the  original  should 
be  produced.  The  Court  overruled,  the  motion,  and  defeoAoit 
excepted. 

NoTX.^^ee  oMle  WilUam*  vs.  Turner  amd  anoiker* 
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Plaintiff  then  offered  in  evidence  a  bond,  by  the  agent  of  D«  R. 
Mitchell,  to  make  titles  to  certain  tracts  of  land,  the  considera- 
tion paid  for  the  note.  On  this  bond  was  a  transfer  to  Henry 
Johnson,  witnessed  by  Adiian  Johnsod.  l^a  plaintiff  proved 
the  execution  of  the  bond,  but  did  not  prove  the  execution  of  the 
transfer.  Defendant  objected  to  the  bond  as  evidence,  until  the 
execution  of  the  transfer  was  proven.  The  Court  overruled  the 
objection  and  defendant  excepted. 

Mafj  Johnson,  examined  by  commission  in  behalf  of  the  de* 
fendant^  in  answer  to  the  general  question,  to  "  relate  all  she 
*knew  in  favor  of  defendant,"  said  "  that  plaintiff,  Kinsey,  had  of- 
fered her  a  horse  and  a  tract  of  land,  to  swear  that  Johnson  recom- 
mended the  note  to  be  good,  at  the  time  of  the  trade."  Plaintiff 
offered  the  depositions  of  Nancy  Kinnemore,  to  prov^  that  Mary 
Johnson  had  made  contradictory  statements,  as  to  the  person  who 
-offered  her  a  bribe  to  swear  a  lie. 

This  evidence  was  admitted  by  the  Court,  and  defendant  ex- 
cited. 

The  Court  chargred,  among  other  things,  «*  that  there  was  one 
circumstance  in  the  case  that  made  a  ^*ong  impression  on  the 
mind  of  the  Court  \  and  though  not  conclusive,  it  was  a  strong  cir- 
cumstance of  fraud ;  that  the  defendant  seemed  to  be  the  benefit 
ciary  of  the  trade;  he  got  the  land,  the  consideration  of  the  note." 

To  this  charge  defendant  excepted. 

On  these  several  exceptions  error  has  been  aligned. 

W.  H.  Unde&wood  and  Akin,  for  plaintiff  in  error. 

Hooper  &  Shackleforb,  for  defendant. 

By  the  Cbwr^.*— Lumpkin,  J.  delivering  the  opimon. 

We  deem  it  unnecessary  to  go  into  the  reasons  for  sustaining 
the  Court,  as  we  do,  upon  xhejint  and  »econd  grounds  in  the  bill 
of  exceptions.  And  the  only  point  respecting  which  we  feel  it 
to  be  our  duty  to  express  an  opinion  at  length  is,  as  toth^  admis- 
siMlity  of  the  testimony  of  Nancy  Kinnemore,  to  impeach  the 
credit  of  Mary  Johnson. 

[1.]  The  latter  witness  had  given  material  evidence  for  the  de- 
fendant; and  the  object  pf  the  plaintiff  was  to  discredit  her, 
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by  {>roTing  that  she  had  made  statements  out  of  Couit,  contraiT' 
to  what  she  had  testified  to  on  the  ti-ial.  It  is  contended,  that  be- 
fore the  credit  of  the  witness  can  be  impeached  in  this  way/  the 
witness  herself  rngst  first  be  asked,  upon  cross-examination, 
whether  or  no  he  has  said  or  declared  that  which  is  intended  to 
be  proved.  This  practice,  af\er  the  subject  had  undergone  the 
most  thorough  discussion  in  the  Queen's  case,  was  settled  to  be 
law  by  the  unanimous  opinioti  of  the  Judges ;  and  it  was  one  to 
which  they  held  there  was  no  exception.  And  in  this  cbuotiy, 
with  the  exception  of  Maine  and  Massachusetts,  the  same  course 
has  been  uniformly  adopted.  And  Mr.  Justice  Cowen,  in  bis  note 
on  Phillips*  Evidence,  (voL  2,p,  774,)  and  Mr.  Starkie,  (1  Starke 
Er.  484,)  both  state  striking  cases  to  illustrate  the  justice.audpro^ 
priety  of  the  rule. 

But  the  difficulty  presented  in  this  case,  is  one  which  can  nevei^ 
occur  in  fhe  viva  voce  examination  of  a  witness.  The  depositions 
of  Mary  Johnsott  were  taken  under  the  provisions  of  our  Statute. 
And  the  statements  which  she  made,  and  which  are  now  sought 
to  be  attacked,  came  out  in  answer,  to  the  general  interrogatory,  ' 
to  state  all  she  knew  that«  would  make  in  favor  of  the  party  takbg 
her  testimony.  Xhere  was,  therefore,  nothing  in  the  quesdoos 
propounded,  to  apprize  the  other  side  of  the  disclosures  made. 
What  then  is  to  be  done?  Shall  the  rule  be  abandoned  in  such 
a  case  1  We  think  not.  Common  justice  to  the  witness  attempt- 
ed to  be  inculpated,  forbids  it.  The  practice  we  propose  to  es- 
tablishy  is  this  :  For  the  party  against  whom  the  proof  operates, 
so  soon  as  he  comes  to  the  knowledge  of  what  the  witness  baa 
sworn,  to  re-examii^  the  witness  under  another  commission,  ta- 
ken out  at  his  instance,  calling  his  attention  to*these  contradictory 
statements,  so  as  to  give  him  an  opportunity  to  recollect  the  &et8 
and  correct  the  statements  already  made.  If,  when  thus  asked, 
whether  or  no  he  has  said  or  declared  that  which  is  intended  to 
be  proved,  he  adjnits  the  words  imputed  to  him,  further  proof  of 
them  will  become,  of  course,  unnecessary ;  and  the  witness  eiiaH 
have  an  opportunity,  as  he  always  should  have,  to*  give  all  the  cot- 
planatiotis  which  the  facts  may  furnish.  If  he  denies  the  state* 
niehts,  the  party  taking  out  the  commission  will  not  be  boumMQr 
the  answers,  of  course ;  but  on  the  contrary,  he  will  be  alUiwed* 
because  he  has  now  laid  the  proper  foundation  for  ill,  to- contra- 
dict and  falsify  the  testimony;  and  hiq  impeaching  evidence  wiH 
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be  admitted  for  that  purpose.  Thus,  the  cule  of  law,  founded 
both  in  wisdom  and  humanity,  will  be  presei'ved,  and  the  adverse 
party  protected  at  tl|e  same  time,  from  the  surprise  of  which  h^ 
might  justly  complain,  were  he  not  permitted,  in  this  or  in  some 
other  way,  to  rebut  it. 

[2. J  The  Court,  in  its  charge  to  the  Jury,  after  stating  the  law 
of  the  case,  proceeded  to  remark — '*  That  there  was  one  fact  in 
the  case  which  made  a  strong  -  impression  on  the  mind  of  the 
Ctnirt ;  and  although  not  conclusive,  was  a  strong  circumstance 
of  fraud  ;  that  the  defendant  seemed  to  be  the  beneficiary  of  the 
trade.  He  got  the  land,  the  consideration  for  the  note.*'  And 
thi9  is  complained  of  as  being  an  improper  mode  of  submitting  the 
testimony. 

We  have  stated  again  and  again,  that  a  large  discretion  is  left 
to  the  Coarts,  in  expressing  their  opinion  on  the  truth  or  weight 
of  the  testimony,  and  the  utter  impossibility  of  prescribing  limits 
to  the  exercise  of  this  right.  It  is  most  obviously  wrong,  how- 
ever, for  the  pre^ding  Judge  to  single  out  an  isolated  fact,  and 
express  himself  thus  strongly  respecting  it ;  it  is  well  calcula- 
ted to  distort  itB  importance  in  the  estin^ation  of  the  Jury,  and  to 
concentrate  their  attention  too  intensely  upon  it,  to  the  underval« 
uing  of  the  rest  of  the  evidence.  To  swfn  up  means,  ex  vi  termini f 
to  present  all  the  proof  to  the  consideration  of  the  Jury.  And 
unless  this  is  done,  it  had  better  be  omitted  altogether.  In  some 
of  the  States,  it  is  prohibited  by  law ;  in  others  it  is  made  a  dis- 
tinct ground  of  error  for  the  Judge  to  intimate  his  opinion  upon 
the  facts,  or  any  portion  of  them.  And  this,  perhaps,  is  the  bet- 
ter practice. 

'*  When  the  evidence,''  says  Judge  Blackstane,  "  is  gone  through 
on  both  sides,  the  Judge,  in  the  presence  of  the  parties,  the  coun- 
sel and  all  others,  sums  u^  the  whole  to  the  Jwry^  omitting  all  su- 
perfluous circumstances,  observing  wherein  the  main  question 
and  principal  issue  lies,  stating  what  evidence  has  been  given  to 
support  it,  with  such  remarks  as  he  thinks  necessary  for  their  di- 
rection, and  giving  them  his  opinion*^ — ^upon  what?  the  testi- 
mony or  any  part  of  it,  in  a  question  oi  fraud  1  No.  But  "^upon 
matters  of  law  arising  upon  that  evidence."     3  Com.  375. 

Comment  is  unnecessary.  No  better  instruction  could  be  im- 
parted, upon  this  branch  of  the  case,  than  what  is  contained  in 
this  extract.    Judgment  reversed. 
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Henidon  and  uthers  v«.  I^imball  aud  another. 

. — . i f_ «- 

No.  71. — ^Tbomas  HsRNpoN  and  others^  plaindfik  in  error,  w. 
Doe  ex  dem.  John  Kimball  and  another,  defendants. 

[1.]  The  registry  of  a  deed,  not  proved  or  .acknowledged  according  to  law, 
is  not  constructive  notice  to  a  subsequent  purchaser.* 

[2.]  A  banajide  purchaser  of  land,  withcut  notice  of  any  fraud  or  defect  in  the 
title,  from  one  affected  tcitk  noiice,  will  be  protected. 

*     Ejectment,  in  Chattooga  Superior  Court.     Tried  before  Judge 
Wright,  April  Term,  1849. 

On  the  trial  of  this  cause,  the  plaintiff  in  ejectment  clamed  title 
through  a  deed  made  by  the  grantor,  John  Kimball,  to  George 
Swain,  in  the  State  of  Alabama,  and  County  of  Jackson,  and  wit- 
nessed by  Jackson  Kimball^  and  Joseph  Murphy,  J.  P.  which 
deed,  without  farther  probate,  was  admitted  tp  record  in  the 
Clerk's  office  in  Walker  County,  in  which  the  land  was  then  in- 
eluded. 

The  Court  charged  the  Jury,  that  this  was  constructive  notice 
to  subsequent  purchasers,  and  this  decision  is  alleged  to  be  erro- 
oeous. 

The  defendants  below  claimed  title  under  a  deed  from  John  T. 
Story t^  who  purchased  the  land  at  SherilTs  sale.  Evidence  was 
introduced  to  show  that  the  purchase  by.  Story  was  fraudulent. 
The  defendants  were  shown  to  be  bona  Jidt  purchasers,  anlkoui 
notice  of  the  fraud. 

The  Court  charged  the  Jury,  that  if  Story's  purchase  was 
fraudulent,  his  title  was  void,  and  that  he  conveyed .  no  title  to  the 
defendants  below,  although  they  purchased  without  notice  of  the 
£i*aud. 

And  this  decision  is  alleged  to  be  erroneous. 

HooPBR  and  Akin,  for  plaintiffs  in  error. 

I 

TrIppe,  for  defendants. 

Bjf  the  Court — ^Warner,  J.  delivering  the  opinion. 

Two  questions  are  made  by  the  record  in  this  case..    First, 


*See  FttmiHg  vs.  Toten^end,  6  Oa.  Jitp*  103.— [Bep.] 

f 

r 
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whether  the  registry  of  a  deed,  under  the  Registry  Acts  of  this 
State,  defeciivdy  proved  or  acknowledged,  is  comtrucHve  notice  to 
subsequent  purchasers] 

Second,  where  a  purchaser  at  Sheriff's  sa]e,«who  by  fraudulent 
representations,  purchases  land  at  a  mere  nominal  price,  and  af- 
terwards sells  it  to  a  bona  fidt  purchaser,  without  notice  of  the 
fraud,  whether  such  hn/M,  fide  purchaser  will  be  protected  in  his 
purchase  against  the  fraud  of  the  first  purchaser  at  Sheriff's  sale  ? 

[1.]  The  Court  below  decided,  that  the  deed  so  registered  tootf 
constructive  notice  to  subsequent  purchasers,  and  that  a  bona  fide 
purchaser,  toithoHt  notice  of  the  fraud,  was  not  protected.  We 
think  the  Court  below  was  wrong  on  both  questions.  The  regis- 
try of  a  deed,  not  proved  or  acknowledged  according  to  law,  is 
not  constructive  notice  to  a  subsequent  purchaser,  although  re- 
corded in  the  proper  County.  Heiiter  Vi.  Fortner,  2  Binmey's 
R.  40.    Frost  vs.  Beekman,  1  Johns.  Ck.  K.  300. 

[2.]  Story  purchased  the  lot  of  land  in  controversy  at  Sheriff's 
sale,  and  fraudulently  represented  he  had  a  deed  to  the  land, 
which  enabled  him  to  purchase  it  at  a  mdre  nominal  sum.  There 
is  no  evidence  that  the  Sheriff  participated  in  the  fraud  of  Story. 
Subsequently,  Story  sold  the  land  to  Beavers,  and  Beavers,  to  Zel- 
noFy  both  of  whom  were  bona  fide  purchasers,  without  notice  of 
the  fraud.  In  TnUuck  vs.  Peeples,  (3  KeUy,  446,)  this  Court  held, 
that  a  bona  ^i2e.  purchaser  of  land,  without  notice  of  any  fraud  or 
defect  in  the  title,  from  one  affected  toith  notice^  would  be  pro- 
tected. 

Let  the  judgment  of  the  Court  below  be  reversed. 


VOL.  VII.    65 
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Chriitian  v$.  Peim. 


No.  72^.— -Charles  W.  Christian,  plaintiff  in  error,  tw.  William 

Penn,  defendant  in  error.* 

[1.]  A  fonner  reeorerj  between  the  m&e  peitiea,  althoagh  not  an  abaolnte 
bar  to  another  niiti  may,  nevertbeleBt,  be  eondtuive  apon  tome  o£  the  mat* 
ters  involved  in  the  present  action.t 

[2.]  Fsand  and  damage  conititate  a  good  cause  of  action,  and  the  paitf  estab- 
lishing them  by  proof,  will  be  entitled  to  recover  to  the  extent  that  he  has 
been  injured. 

Ca80  for  deceit,  in  Chattooga  Superior  Court  Tried  before 
Judge  Wright,  April  Term,  1849. 

Charles  W,  Christian  brought  an  actioi\  oa  the  case  for  deoeit 
against  William  Penn,  alleging  that  plaintiff  and  one  Nathaniel 
Duncan,  being  copartners  in .  the  business  of  merchandize,  <m 
19th  March,  1838,  Penn  fraudulently  procured  puncan  to  sign 
the  firm  namb  to  a  promissory  note  for  four  hundred  dollars,  ike 
consideration  for  a  tract  of  land  sold  to  Duncan  indiyidoallyj 
without  the  knowledge  or  consent  of  plaintiff,  which  note  plain- 
tiff had  been  compelled  to  pay— -Duncan  being  insoWent.  Otber 
counts  charged  substaQtially  the  same  deceit. 

To  this,  defendai^t  pleaded  the  general  issue  and  a  former  re- 
coyery.        - 

On  the  trial,  there  was  in  evidence  an  exemplification  of 'the 
proceedings  in  a  suit  by  WUUam  Penn4>i.  Duncan  4*  Chritiian,  in 
Elbert  Superior  Court,  on  thd  note  referred  to  in  the  declaration. 
By  this  it  appeared  that,  to  that  suit  Christian  pleaded — 

Ist.  Nan. est /actum. 

2d.  That  the  note  sued  on  was  made  by  Duncan,  in  a  transae- 
tion  unconnected  with  any  of  the  partnership  business,  which  was 
well  known  by  Penn  at  the  time. 

The  presiding  Judge  held,  that  the  plea  of  former  recoTery 
was  sustained  by  the  record  produced,  and  was  a  bar  to  the  pre- 
sent action>  and-awarded  a  nonsuit 

To  this  decision  Christian  excepted. 


*Tbis  cause,  upon  another  question,  was  before  the  Supreme  C^U^ 
their  decision  is  reported  in  5  Oa,  Rep.  482.— [Rep.] 

tSeeante,  Adm^rs  of  McFarlcmd  v$,   AdmWi  of  Freeman;  ala^^  ExxeO  ««. 
MaWrie^  W^m.^  Go. Rep.  495.— [Rep.] 


GAINBSVILLE.  SEPTEMBER  TERM.  1849.      435 

Ghriitian  ««<  Pean. 

W.  H.  Undb&^ood,  for  pTaintiff  in  error. 

W.  Akin»  for  defendant 

Bif  the  Ckmrt. — Lumpkiuti  J.  delivering  the  opinion. 

[1.]  We  are  compelled  to  reverse  the  judgment  of  the  Circuit 
Court,  believing,  as  we  do,  that  the  'plea  of  former  recovery  is 
not  sustained  by  the  record  from  Elbert  County.  It  is  amdunve 
as  &r  as  it  goes ;  but  there  is  a  new  element  in  this  case,  which 
was  not  involved  in  the  issue  there,  to  wit:  that  of  fraud.  Wheth- 
er a  new  trial  can  avail  the  plaintiff  any  thing  with  the  opinion  of 
this  Court,  upon  the  force  and  effect  of  the  former  proceeding  be- 
tween these  parties,  it  is  for  the  plaintiff,  and  not  for  us,  to  deter- 
mine. We  shall  remand  the  cause  with  the  following  instruc- 
tions :  that  is-^ 

1.  It  is  the  opinion  of  this  Court,  and  it  so  adjudges,  that  the 
record  from  Elbert  Superior  Court  is  not  an  absolute  bar  to  the 
present  aistion. 

2.  That  the  former  recovery  in  Elbert  County,  establishes  con- 
clusively, 1st,  that  Duncan  &  Christian  were  partners  at  the  time 
the  note  there  sued  on  was  given ;  and  2d,  that  the  said  note  was 
given  in  a  transaction  connected  with  the  partnership  of  Duncan 
&  Christian,  and  in  a  matter  in  Ivhich  Duncan  had  a  right  to  bind 
Cbiistian,  ai^d  that  nO  evidence  is  admissible  which  goes  to  con- 
tradict or  gainsay  this  finding. 

[2.]  3.  If  the  plaintiff  can  show  fraud  in  the  conduct  of  Penn, 
aside  from  the  foregoing  facts,  and  that  he  has  been  injured  there- 
by, be  vrill  be  entitled  to  recover  to  the  extent  of  the  damage  he 
baa  sustained. 


436  SUPREME  COURT  OP  GEORGIA. 


Spears  9§.  Smith. 


No.  73.— Jesse  Spea&s,  plaintiff  in  error,  vs.  William  Smxtb, 

defendant  in  error. 

[1.]  On  Bpplicstion  for  new  trial,  a  brief  of  the  testimony  required  by  the  6Ut 

Common  Law  rule  of  practice,  is  not  by  that  role  required  to  be  entered  on 

the  minutes  of  the  Court,  but  must  heJUtd. 
[2.]  The  Superior  Courts  have  the  power  and  authority,  under  the  Constita- 

tion  and  the  55th  section  of  the  Judiciary  Act  of  1799,  to  grant  new  trials 

from  the  first  yerdict  that  may  be  rendered  in  a  cause. 
[3.]  Whenever  there  is  any  doubt  as  to  the  justice  or  legality  of  the  verdict  of 

the  Jury,  this  Court  will  not  control  the  discretion  of  the  Court  below,  in 

granting  a  new  triaL 

Assumpsit,  &c.  in  Floyd  Superior  Court.  Motion  for  a  new 
trial.    Decided  by  Judge  Weight,  July  Term,  1849. 

Suit  was  commenced  by  Jesse  Spears  against  William  Sxnitb, 
on  a  note  made  to  O.  Haynes  or  bearer,  for  $19,013  49,  dated 
July  6tb,  1840,  and  due  at  one  day.    To  this  case,  Smith  pleaded : 

1st.  That  Spears  bad  no  real  interest  in  this  note,  but  that 
Haynes  was  the  true  owner. 

2d.  Payment;  and, 

3d.  Set-off  against  Haynes,  to  the  amount  of  S12,172. 

On  the  trial,  the  Court  struck  out  the  plea  of  set-off»  and  the 
parties  went  to  trial  on  the  other  pleas.  The  Jury  found  a  ver- 
dict for  $4,836  70 ;  and  Smith,  by  his  counsel,  moved  a  new  tri- 
al, on  the  grounds  that  the  verdict  was  contrary  to  the  law  and 
evidence,  and  that  the  Court  erred  in  striking  out  the  plea  of  set- 
off of  debts  d\ke  by  Haynes  to  Smith.  The  rule  nisi  was  granted, 
and  an  abstract  of  the  testimony  made  out  and  agreed  on  by  the 
counsel  of  both  parties,  "  to  be  considei'cd  as  of  file." 

At  the  July  adjourned  Term  of  1849,  the  rule  came  on  for  a 
hearing,  when  counsel  for  Spears  moved  to  discharge  the  role,  on 
the  ground  that  the  abstract  of  the  testimony  had  not  been  *<  en- 
tered of  record ;"  which  motion  was  overruled  by  the  Court,  and 
the  abstract  entered  nunc  pro  tunc.  To  which  decision,  plaintiff 
excepted. 

It  appeared  from  the  evidence  that  the  transfer  of  the  note  to 
Spears  was  colorable  only  to  force  defendant  to  settle ;'  aifd  that 
Haynes  was  the  true  owner.    There  were  several  credits  on  the 
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note,  and  it  was  contended  by  counsel  in  this  Court  that  the  Jury 
ailc^wed  the  set-off  in  their  calculations,  notwithstanding  the  plea 
bad  been  stricken. 

The  Court  below,  after  hearing  argument,  granted  a  new  trial, 
and  this  decinon  is  excepted  to  as  erroneous. 

Hooper  &  Mitchell  and  Shackelford,  for  plaintiff  in  error. 

W.  H.  UzfDERwooD,  for  defendant. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

[1.]  Three  objections  were  urged  againstthejudgment  of  the  Court 
-below,  granting  a  new  trial  in  this  cause.  First,  That  a  brief  of 
tbe  testimony  agreed  on  by  the  counsel  in  the  cause,  had  not  been 
entered  on  the  minutes  of  the  Court.  The  6l8t.rule  of  practice 
does  not  require  it  should  be  entered  on  the  minutes  of  the  Court ; 
that  rule  only  declares  that  a  brief  of  the  testimony  in  the  cause 
shaU  be  JUed.    Hotchkiss,  951. 

[2.]  The  second  objection  is,  that  the  Court  had  no  authority 
to  grant  a  new  trial  from  the  first  verdict  rendered  in  the  cause. 
Tbe  Constitution  nor  the  55th  section  of  the  Judiciary  Act  of  1799, 
does  not  restrict  the  power  of  the  Superior  Courts  to  grant  new 
trials  from  the  first  verdict.  The  power  conferred  on  the  Supe- 
rior Courts  is  a  general  one,  and  we  have  no  authority  to  restrict 
it  to  trials  on  the  appeal.  Indeed,  such  a  rule  of  practice  might, 
in  some  cases,  operate  very  oppressively,  when  a  party  could  not 
give  securiiy  to  enter  an  appeal,  nor  sweat  he  was  unable  to  do 
80,  on  account  o£  his  poverty, 

[3.]  The  third  objection  is,  that  notwithstanding  the  defendant's 
pleas  of  set-off  were  stricken  out,  the  whole  amount  thereof  was 
allowed  him  by  the  Jury.  According  to  the  calculation*  which 
'we  have* made,  deducting  the  credits  on  the  note,  the  full  amount 
of  the  sets-off  pleaded  were  not  allowed ;  or  if  they  were,  the  ver- 
dict of  the  Jury  was  for  too  much.  Whether'the  full  amount  of 
the  sets-off  pleaded,  is  allowed  by  the  Jury  or  not,  is  at  least 
a  etamhtful  question  in  our  minds,  and  therefore  we  will  not  con- 
trol the  discretion  of  the  Court,  in  granting  the  new  trial. 

Let  the  judgment  of  the  Court  below  be  afiirmed. 
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Fricnoii  )iiid  Wife  ...  Beall. 
. 1 

^Mra.  B.  was  too  far  gone  to  resume  th^codicU,  and  died  in  less 

tlian  an  hour.     The  paper  was  not  read  over  to  the  deceased. 

The  Court  refused  to  order  the  paper  to  probate,  and  propoun- 
ders  excepted. 

A  new  trial  was  moved,  on  the  grounds  tbat  the  decision  was 
contrary  to  law  and  the  evidence,  and  was  refused  ;  and  to  this 
decision  propoundera  excepted. 

Cone,  Hull  and  Cons,  for  plaintifi*  in  error.  . 

C.  Pebples,  for  defendant, 

£y  the  Cowrf.— Lumpkin,  J.  delivering  the  opinion. 

This  is  a  case  of  some  nicety,  as  well  as  of  some  novelty,  in 
our  Courts.  It  is  a  single  point,  and  depends  on  the  testimony  of 
a  single  witness. 

Rebecca  Bostwick  died  in  1834,  and  it  is  proposed  to  establish 
and  admit  to  probate,  the  second  item  of  the  following  p'aper,  ai 
a  codicil  to  her  will : 

"  Georoia,  Clark  Countt  : 

"  In  the  name  of  God,  amen  :  I,  Rebecca  Bostwick,  b«Dg 
weak  in  body,  but  sound  in  mmd,  make  this  codicil  to  my  last 
will  and  testament,  to  wit :  tbat  is  to  say,,  the,  property  given  in 
iny  will  heretofore  executed,  to  my  sisters,  Tabitha  Groves,  and 
Eleanor  Harris  and  Mary  Hodges,  and  to  my  niece,  Ver£nda  R. 
Burton,  is  to  be  given  to  my  brother,  Nathan  H.  Beall,  in  trust 
for  their  sole  and  separate  U36,  during  their  lifetime,  that  is,  re- 
spectively each,  and  not  subject  to  the  debts  of  their  present  or 
any  future  husband  ;  but  at  the  death  of  my  said  legatees  seva- 
rally,  they  may  bequeath  the  said  legacies,  together  vriih  any 
given  in  this  codicil,  to  whomsoever  thev  riionna. 

"  Item  2.  I  will  and  bequeath  to  M 
thousand  dollars. 

Item.  I  vrill  and  bequeath  my  negri 

The  application  is  resisted  upon  I 
propounded  is  unfinished,  and  does  n 
mentary  scheme  of  the  deceased. 

James  Groves,  the  only  witness  ii 
the  13th  day  of  March,  1834,  Mrs. 
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**  Item  2.  I  will  and  Ifequeath  to  Miss  Margaret  Bostwick,  one 
thousand  dollars. 

**  Item.  I  will  and  bequeath  my  negro  woman,  Keziah,  and — *' 

Upon  the  appeal  in  the  Superior  Court  of  Clark  County,  the 
questions,  both  of  law  and  fact,  were  submitted  to  His  Honor, 
Judge  Dougherty, 

The  following  evidence  was  submitted  on  behalf  of  the  pro- 
pounders,  James  D.  Frierson  and  wife,  (formerly  Margaret  Bost- 
wick,) viz :  the  affidavit  of  James  A.  Groves,  made  before  the 
Court  of  Ordinary  of  Clark  County,  7th  April,  ]  834,  to  the  ef- 
fect that  on  the  13th  March,  1834,  he  was  requested  by  Mrs.  Bost- 
wick to  write  a  codicil  to  her  will,  which  he  immediately  pro- 
ceeded to  do  in  compliance  with  her  instructions,  which  she  gave 
bim  orally,  which  is  the  paper  offered  for  probate ;  that  her  at- 
tention was  required  to  a  prescription  of  her  physician,  which 
arrested  the  execution  of  the  codiciL  As  soon  as  she  was  disen- 
gaged, at  her  request,  prayers ,  were  offered  in  her  behalf  by  a 
clergyman  presient  Immediately  afterwards  the  deponent  ap- 
proached her  bedside.  She  was  too  much  exhausted  to  resume 
the  codicil.  She  died  without  completing  it,  in  less  than  an  hour 
after  the  writing  was  suspended.  Deponent  did  not  recollect  the 
precise  words  of  the  bequest  of  the  negro  woman,  Keziah,  and 
her  two  chiidren^  and,  therefore,  deferred  reducing  it  to  writing 
until  reiterated.     Testatrix  was  of  sound  and  disposing  mind. 

Also,  the  depositions  of  the  same  witness,  sworn  to  Au^st  2d, 
1849,  who  testified  that  he  wrote  the  codicil  and  made  the  fore- 
going affidavit ;  that  he  could  not  at  this  time  say,  that  the  codi- 
cil contained  the  precise  words  of  Mrs.  Bostwick,  but  presumed 
that  it  contained  their  substance.  It  was  written  at  a  time  of 
considerable  excitement  in  consequence  of  the  sudden  announce- 
ment of  the  rapidly  approaching  dissolution  of  the  testatrix* 
Testatrix  requested  every  person  to  retire  except  Mrs.  Groves 
and  witness.  She  then  hastily  told  witness  wh^  to  write  as  a 
codicil  to  her  will,  which,  as  soon  as  the  implements  for  writing 
could  be  obtained,  he  did.  He  was  interrupted  by  a  request  that 
he  too  should  retire  for  fi  few  moments,  which  he  did,  and  puiv 
su^fdObis  writing  in  another  room,  until  he  came  to  a  part  where  it 
was  necessary  to  see  testatrix  again.  In  a  few  moments  the  door 
was  opeiiedy  and  witness  with  others  rushed  into  the  room;  but 
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expressed  on  hist  the  testalor^B,  part.  But  where  a  paper  is  on- 
"fim^edy  as  well  as  anexeoutedt  (especially  where  it  is  just  he- 
gun,  and  contains  only  a  few  clauses  or  hequestSr)  not  only  must 
its  being  unfinished  and  unexecuted  be  accouiited  for  as  abofe, 
but  it  must  be  also  prevedt  (for  the  Court  will  jtatpreium€  it,)  to 
express  the  testator's  intentions,  in  order  to  repel  the  legal  pre- 
auuptioQ  against  its  Talidity. 

[3.]  It  must  be  dearly  madt  to  appear^  upon  a  just  view  6t  itU 
the  fbcts  and  circumstances  of  the  case,  that  the  deceased  hsd 
come  to  a  ^nal  resolution  in  respect  to  it  at  far  aa  it.goa;  so 
that  by  .establishing  it,  eren  in  such  its  imperfect  state*  the  Court 
win  gite  effect  to,  and  not  thwart  or  defeat,  the  testator's  rati 
wishes  and  intentions  in  respect  to  the  property  which  it  purperiB 
to  bequeath,  in  order  to  entitle  such  a  paper  to  probate.  2  Air 
amss  354. 

Before  applying  these  general  principles,  which  I  take  to  he 
sound  law,  to  the  facts  of  this  case  aMiey  are  stated  in  thoTe- 
cord,  I  would  obsonre,  that  the  presumption  of  law  is  against 
this  instrument,  from  its  verjfi/rm;  that  this  presumption  must 
be  repelled  by  proof,  and  that  the  task  of  repelling  ii,  the  omu 
probandif  m  the  case  of  this,  as  of  every  imperfect  paper  resb, 
it  need  scarcely  be  observed,'  upon  the  party  setting  it  up. 

'the  only  inquiry  then  iS)  has  Uie  propounder  oierod  aaliafiic- 
tory  testimony  to  show  that  this  paper,  as  to  the  jsesail-item  of  it, 
notwithstanding  it  is  incomplete  as  a  whole,  contains,  neverthe- 
less,  the  kut  vnU  or  final  dispontum  of  the  testi^x,  respecting 
the  legacy  of  a  thousand  dollars  to  her  niece,  Mrs.  Frierson,  and 
that  no  inf^ence  of  the  absence  of  matured  testamentary  ioten- 
tion  arises  in  this  case,  from  the  imperfect  state  of  the  dociiBaent, 
it  being  clearly  established,  that  the  testatrix's  design  wasfiniilied 
as  to  £^tt  clause,'  and  that  the  only  reason  why  the  papor  was  not 
perfected  was,  that  it  was  frustrated  by  her  sudden  death,  and  the 
religiouB  senrice  prepsFatory  thereto,  which  intervened  f  • 

The  question  of  law  upon  the  proof  ib  one  of  so  littie  doubt  Or 
diffictthy,  that  I  am  deterred  from  entering  into  any  elaboiate 
discussion  of  it.  The  evidence,  I  conceive,  comes  fully  »p  to^Ae 
rale,  even  as  contended  for  with  so  much  ability  by  the  leaned 
counsel  for  the  defendant  in  error,  namely,  that  the  ptgper  pro- 
pounded should  disclose  the  whole  testamentary  sch^^  of  the 
deceased.    The  witness  deposes,  that  all  the  insmjglbBS  of  the 
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teatatrix  were  communicated ;  that  he  cooimeoced  reducing  them 
to  writing,  and  was  only  prevented  from  finishing  the  inatrument 
on  account  of  hia  forgetfulnesa  or  uncertainty  as  to  the  terml 
upon  which  Keziah  and  her  children  were  given  to.  another  lega- 
tee. There  could  then  have  been  nothing  behind— nothing  left 
iiiidon0«a6  to  the.  previous  pecuniary  bequest  to  Margarat  BosU 
wick.'  Had  the  scrivener  began  to  write,  as  he  was  dictated  to^ 
and  the  work  been  arrested  in  its  progress  by  the  sudden  deat^ 
of  the  testatrix,  the  case  might  have  been  different; 

[4.]  For  the  proposition  is  not  true,  in  all  of  its  broad  exteol; 
that  if  a  testator  dies  while  the  instrument  is  in  progress,  tb«t 
instrament,  as  foot  as  ii  goes,  be  its  contents  and  effect  what  tiiey 
may,  must  be  valid..  No  such  principle  is  to  be  deduced  from  th^ 
aathoritiee. 

[5.]  The  rule,  I  repeat,  is  this :  can  the  Court  infer  that  by 
pronouncing  for  the  paper,  it  will  carry  into  effect  what  it  collects, 
from  ail  the  circumstance  of  the  case,  to  have  been  the  deceas- 
ed's wish  ?  Here  there  can  be  no  doubt,  for  her  directions  were 
4UI  communicated,  and  there  was  nothing  more  to  be  done,  so  far 
as  this  legacy  was  concerned.  There  is  no  danger,  therefore, 
diat  ia  pronounciiig  for  this  item  of  the  oedicil,  that  the  Court 
will  defeat  or  ^counteract,  instead  of  giving  effect  to  the  wii^  of 
tbe  deceased.  Common  justice,  then,  requires  that  it  should  be 
e8td>yshed  and  admitted  to  probate,  and  so  this  Court  ordem  and 
adjudge 


Ko.   75. — ^Andrew   Howell,  plaintiff  in  error,  V9.  James  J. 

Blackwell,  defendant  in  error. 

[1.]  Where  a  witnets  had  been  labpcBnaed,  in  a  criminal  proiecation,  to  at- 
tend Court  oat  of  the  County  of  his  residence,  in  hehalf  of  the  defendant 
who  was  acqoitted  on  the  trial:  Held,  that  such  witness  had  no  legal 
aathdHty  to  charge  for  his  attendance  and  mileage,  and  collect  the  same  on 
his  sabpoena^  as  an  execution  against  such  defendant. 
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lUegafity,  in  Lumpkin  Superior  Conrt.  Decided  bj  Judge 
Wright,  March  Term,  1849. 

James  J.  Blackwell,  of  Elbert  County,  was  subpcenaed  to  at- 
tend as  a  witness  for  the  defendant,- on  the  trial  of  an  indictment 
for  perjury,  in  Lumpkin  County.  The  defendant,  (Howell,)  was 
acquitted.  Blackwell's  subpoona,  regularly  proven,  for  attend- 
ance and  mileage,  was  levied  on  the  property  of  Howell,  who  filed 
this  affidavit  of  illegality ;  and  the  sole  question  was,  the  liability 
of  a  defendant,  after  acquittal,  for  the  fees  of  witnesses  from  an- 
odier  County,  subpoenaed  in  his  own  behalf. 

The  Court  below  dismissed  the  illegality,  and'Howell  appealed 
tothisdourt 

W.  H.  UiVDEBWooD,  for  plaintiff  in  error. 

Solidtor  General  Word,  for  defendant. 

By  the  Cewrf .-— Wariter,  J.  deliveriRg  the  opinion. 

[1.]  We  are  not  aware  of  any  Statute  in  this  State,  which  au- 
thorizes witnesses  subpoenaed  at  the  instance  of  a  defendant  in  a 
criminal  cause,  who  has  been  acquitted,  to  charge  and  coDeot  by 
ezeoutioB,  for  his  attendance  and  mUeage  out  of  the  County  in 
which  such  witness  resides. 

The  Act  of  1836  applies- only  to  such  witnesses  as  are  com- 
pelled to  attend  the  Superior  Courts  in  behalf  of  the  State,  out  of 
the  Counties  in  which  they  may  reside.  Prmce,  476.  There  be- 
ing no  authority  for  the  proceeding  of  the  defendant  in  error,  to 
charge  and  collect  his  attendance  and  mileage,  by  virtue  of  his 
subpoena,  as  an  execution  against  the  plaintiff  in  error,  according 
to  the  facts  stated  on  the  record,  the  judgmeif  of  the  Court  be- 
low must  be  reversed. 
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No.  76. — George  W.  Crawford,  Governor,  &c.  for  the  use 
of  John  R.  Stanford,  plaintiff  in  error,  vs,  Charles  B.  Word, 
principal,  and  William  B.  Wofford,  et  cd.  sureties,  defendants 
in  error. 

• 

p.}  A  role  abfolnte  agiunit  the  Sheriff,  ordering  hiM  to  pay  over  money,  it  , 
neither  an  extinguishment  of  his  official  security,  nor  a  bar  to  a  suit  against 
his  furetiev.  It  is  but  one  of  several  remedies  which  the  injured  party  - 
may  use  successively,  until  he  obtains  satisfaction.  In  a  suit  on  bis  bond,  it 
ueonduahe  against  the  prindpalf  but  presumptive  evidence  only  against  the 
suretieB;  and  they  will  be  allowed  to  prove  everything  ab  ongine,  which 
would  have protectedthe  priiicipal from  liability. 

{3.}  In  a  rule  or  action  against  the  Sheriff,  for  neglecting  or  refusing  to  levy 
an,  execution  oo  the  property  of  the  defendant,  the  measure  of  damages  is 
the  amount  of  the  execution ;  and  neither  the  officer  himself  nor  his  secu- 
rities, when  sued  on  the  bond,  will  be  permitted  to  give  in  evidence,  to  re- 
duce the  recovery,  the  insolvency  of  the  defendant,  and  that  there  were 
outstanding  liens  against  him,  at  the  time  the  official  default  occurred,  more, 
than  sufficient  to  cover  the  proceeds  of  the  property,  had  it  been  brought  to 
sale. 

£3.]  Interrogatories  taken  in  one  case,  in  order  to  be  read  in  another,  must  not 
only  be  between  the  same  parties,,  but  relate  also  to  the  same  subject  mat- 
ter;  and  then  will  be  introduced,  only  from  the  necessity  of  the  case,  the 
witness  being  dead  or  beyond  the  jurisdiction  of  the  Court. 

Debt  on  Sheriff's  bond,  in  Habersham  Superior  Court.  Tried 
before  Judge  Dougherty,  April  Term,  1849. 

This  was  a  suit  on  the  bond  of  Charles  B.  Word,  former  Sheriff 
of  Habersham  County.  The  breach  was,  the  failure  to  pay  the 
amount  of  a  fi'fm,  in  favor  of  John  R.  Stanford  against  Lewis 
Levy,  upon  an  order  absolute  of  the  Inferior  Court,  command- 
ing him  so  to  do,  he  having  failed  to  collect  the  same.  Upon  the 
trial,  the  i:ule  absolute  against  the  Sheriflf^  was  in  evidence  before 
the  Jury.  .Defendants  then  offered  in  evidence ^.ya«.  V9.  Levy, 
to  a  large  amount,  unsatisfied,  to  show  his  insolvency ;  to  which 
plaintiff  objected^  on  the  grounds — 

Ist.  That4he  rule  absolute  against  the^ Sheriff,  was  ctmdunve 
against  him  and  his  sureties.. 

2d.  That  there  was  no  return  of  "nulla  btmd"  on  the  ^.  Jos. 
at  the  time  plaintiff's^.^,  was  in  the  Sheriff's  hands,  nor  for  two 
or  thrib  years  afterwards. 

3d.  That  plaintiff  having  no  notice  of  their  production  in  evi- 
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dencCt  defendants  ought  to  prove  that  they  have  not  been  satisfied ; 
M*  at  least,  that  they  had  been  continued  in  the  Sheriff's  office. 

The  Court  overruled  the  objections,  and  plaintiff  excepted. 

The  plaintiff  offered  the  deposition  of  the  defendant  in  jLffu 
Lewis  Jj.evy,  to  prove  that  he  had  sufficient  property  to  pay  his 
debts,  at  the  time  plaintiff's  execution  was  in  his  hands. 

These  interrogatories  were  taken  in  another  case,  between  the 
same  parties,  in  which  defendants  had  sued  out  an  injunction  of 
the  present  case  against  the  plaintiff 

On  objections  by  defendants,  the  Court  ruled  out  the  testimony, 
and  plaintiff  excepted.- 

The  Court  charged  the  Jury,  that  the  rule  absolute  against  the 
Sherifr,  was  only  prifma  facit  evidence  against  the  sureties,  sad 
might  be  rebutted.  To  this  charge  plaintiff  excepted;  and  on 
these  several  exceptions  error  has  been  assigned. 

John  R.  Staiifobd«  fpr  plaintiff  in  error. 

H^  Cobb,  Undbbwood,  Pbb^les  and  Otbbbt,  for  defendants 
inenrdr. 

By  the  Cbtir^.— Lumfkin,  J.  delivering  the  opinion. 

The  Sheriff  having  failed  to  levy  the  execution  of  Stanferd^ 
against  Levy,  and  a  rule  absolute  having  been  granted  agsinst 
him,  for  the  amount  of  the  plaintiff's  debt,  in  consequence  of 
this  neglect  of  duty,  the  question  submitted  to  us  is,  -Whether  or 
not  it  is  allowable  for  the  securities,  in>an  action  trgainst  them,  on 
the  bond,  to  show  in  mitigation  of  dan^ages,  that  there  were,  it 
die  time,  outstanding  Ji,  Jut.  against  the  defendant,  of  an  older 
date  than  plaintiff's,  amounting  to  $3,000  and  upwards ;  and  at 
;was  demonstrated  by  the  sale  which  was  made  of  the  property 
sometime  afterwards,  more  than  sufficient  to  cover  the  .proceeds  t 

[1.]  It  is  conceded  that  the  rule  absolute  against  the  Sheriff  >> 
presumptive  evidence  only,  against  the  seourities ;  and  that  titey, 
when  sought  to  be  made  chargeable  therefor,  may  set  up  any  di^ 
fence.which  the  Sheriff  himself  could,  in  answer  to  the  origitd 
rule  which  was  taken  against  him.  Would  the  Sheriff,  fiioK  iioh 
self  be  permitted  to  plead  tlivs  matter,  by  way  of  excuse' mr  not 
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levying  the  execution  7  Some  of  the  cases^  I  grant,  would  seem 
to  maintain  this  doctrine. 

Gamt  vs,  Downs^  fHarp$r*s  L,  R,  72,)  was  an  action  on  the 
case  against  the  Sheriff.  The  defendant  had  levied  an  execution 
of  the  plaintiff  against  one  Kendrick,  on  property  which  he  left 
in  Kendrick's  .possession*  who  left  the  State  with  it,  and  failed  to 
produce  it- on  the  day  of  sale.  It  was  shown  in  evidence,  that 
there  were  in  the  office,  executions  against  Kendrick,  older  than 
the  plaintiff's,  which  would  have  taken  the  whole  of  the  proceeds, 
if  the  property  had  been  sold.  And  the  Court  held,  that  the 
plaintiff  had  sustained  no  injury,  and  was  not  entitled  to  recover. 
.But  Mr.  Justice  Nott,  in  delivering  the  opinion  of  the  Court,  re.- 
marked  that  the  Sheriff's  conduct  could  scarcely  be  said  to 
amount  to  neglect,  and  that  it  was  rather  a  legal  responsibility 
which  he  had  incurred,  by  the  misconduct  of  an  agent  who  had 
betrayed  his  confidence.  "  There  can  be  no  question,"  says  the 
learned  Judge,  *'  but  that  when  a  Sheriff  takes  property  in  exe* 
cution,  he  nmy  place  it  in  the  hands  of  an  -agent,  to  keep,  subject 
to  his  order )  and  if  be  thinks  proper,  he  may  employ  the  party 
himself,  for  that  purpose.  It  affords  him  an  opportunity^  of  in- 
dulging towards  an  unfortunate  debtor,  the  benevolent  feelings 
cff  which  those  clothed  witlr  a  little  authority,  are  too  often  um 
mindful.  It  savl3s  to  the  debtor  the  expense  which  he  might  oth- 
erwise incur ;  it  allows  him  the  enjoyment  of  the  property^  until 
the  time  shall  arrive  when  probably  he  will  have  none  to  enjay ; 
«nd  it  may  afford  him  the  means  of  paying  the  debt,  without  such 
a  sacrifice.'* 

Thusy  it  will  be  perceived,  that  the' decision  is  placed  ypon  the 
frrounds,  both  of  humanity  to.  the  debtor,  and  upon  the  fact  that 
the  officer  had  been  guilty  of  no  intentional  wrong.  On  the  con- 
trary, that  he  was  attempting,  in  good  faith,  to  do  his  duty,  and 
was  only  prevented  by  an  abuse  of  confidence,  which  he  could 
not  foresee,  nor  consequently,  provide  against.  So,  in  Ware  ve^ 
FowUtj  (^4  Maine  R,  183,)  it  was  held,  that  in  an  action  against 
an  officer,  to  recover  damages  occasioned  by  neglect  of  official 
duty,  in  omitting  to  serve  and  return  an  execution  in  favor  of  the 
ptaintiff,  the  measure  of  damages  was  the  amount  of  injury  actu- 
ally sustained.  The  facts  were  briefly  these :  The  deputy  Sher- 
iff arrested  the  debtor,  who  gave  a  poor  debtor's  bond,  which 
was  approved  by  two  Justices,  and  the  debtor  released  f  but  nei- 
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tlier  the  execution  nor  the  bond  was  returned  in  the  Clerk's  of- 
fice, as  required  by  law.  The  Court  suffered  the  officer  to  show, 
in  mitigation  of  damages,  that  the  obligors  were  insolvent  and 
unable  to  paj  the  debt 

But  here  again  it  will  be  observed,  that  the  Magistrates,  and 
not  the  officers  who  made  the  arrest,  w^re  made  the  judges  of 
the  sufficiency  of  the  bond ;  that  duty  the  law  had  confided  to 
others ;  and  the  Court  remarked  very  properly,  that  the .  Sbepff 
was  not  responsible  for  the  neglect  or  misconduct  of  the  Justices* 
Kthe  bond  was  worthless,  the  creditor  would  at  most,  under  the 
circumstances,  be  entitled  to  nominal  damages  only»  for  the  failure 
of  the  officer  to  return  it. 

Without  assenting  to  all  the  principles  embodied  in  these  deds- 
ionst  and  other  reported  cases  which  might  be  adduced  to  the 
same  purpose,*!  may  be  permitted  to  say»  that  they  come  short  of 
the  case  at  bar.  Weie  it  otherwise,  however,  and  did  the  author^ 
itiea  support  the  defendant's  view  of  the  subject,  i.  e.  that  the  gist 
of  the  action  was  the  neglect  pf  the  Sheriff,  in  not  levying  the  ex- 
ecution ;  and  that  while  it  is  true  that  proof  of  the  omission 
to  lev^,  according  to  the  command  of  the  writ,  makes  oat  a  jier- 
feet  cause  of  action  against  the  officer,  nevertheless,  the  measure 
of  damages  will  be  more  or  less, .  according  to  the  facta  -and  cir- 
cumstances of  each  particular  case,  varying  from  one  cent  to  the 
whole  amount  of  the  execution ;  and  that  notwithstanding  the  n^- 
lect  of  the  officer,  testimony  is  admissible,  to  show  the  actttal  in- 
solvency of  the  debtor ;  that  although  he  had  property  in  hi^  p<»- 
sessiout  apparently  sufficient  to  satisfy  the  fi^jun  yet  there  were 
other  liens,  to  which  the  avails  of  the  sale  would  have  been  ap- 
plied ;  and  that  consequently,  no  injury  has  resulted  to  the  plain- 
tiff»  from  the  officer's  neglect  to  levy  and  sell :  I  repeat,  bad  the 
adjudications  in  the  Courts  of  our  sister  States  gone  to  this  ex- 
tent, we  should  have  felt  constrained  to  have  dissented  £rom  the 
doctrine. 

[2.]  We  will  proceed  to  lay  dowii»  succinctly,  the  law,  as  held 
by  this  Court. 

It  is  the  noam  duty  of  the  Sheriff,  ^thfiilly  to  execute  d  pre* 
oepla  and  processes  which  are  directed  to  him.  The  law  makfli 
it  his  imperative  duty,  especially,  to  levy  all  executions  .  which 
come  to  his  hands,  unless  otherwise  instructeds  and  he  is  not  al- 
lowed to.  exercise  any  discrefcion  concerning  it.    If  he  fatis  or  neg- 


GAINESVILLE,  SEPTEMBER  TERM,  1849.        449 

Crawford,  Governor,  &c.  t'#.  Word,  Wofford  and  others. 

lectfl  to  perform  the  duties  which  the  law  and  his  oath  of  office 
thus  devolve  upon  him,  and  renders  no  satisfactory  excuse,  when 
called  on,  for  the  omission,  he  is  amenable  by  action  or  rule,  to 

•the  party  aggrieved  by  his  misconduct.  And  (hat  where  an  ex- 
ecution is  placed  in  his  hands,  and  he  makes  no  efiort  to  collect 
it,  and  gives  no  good  reason  for  not  doing  so,  the  presumption  of 
law  is,  that  he  has  collected  the  debt,  and  he  will  therefore  be 
held  liable  for  the  amount.  And  it  is  not  competent  for  him  to 
show  outstanding  liens  of  an  older  date  than  the  plaintiff's,  which 
might  have  claimed  the  proceeds  of  the  defendant's  property,  had 
it  been  brought  to  sale.  The  Sheriff  is  a  mere  ministerial  officer, 
and  the  law  has  not  constituted  him  a  judge  in  such  a  case.  He 
must  use  due  diligence  toUnd  out  what  estate  the  debtor  has,  and 
make  reasonable  exertions  to  bring  it  to  market.  Nor  will  the 
failure  to  point  out  the  effects  by  the  plaintiff,  excuse  the  officer. 
He  is  commatided,  de  banU  et  ttrrisy  of  the  goods  and  chattels, 
lands  and  tenements,  to  raise  the  debt ;  and  he  must,  at  his  peril, 
make  an  honest  effort  to  execute  the  mandate  of  the  Court.  He 
has  no  right  to  speculate  as  to  the  course  that  may  likely  be  pur- 
sued by  the  conflicting  creditors.  His  duty  is  plain :  to  lety  the 
precept  on  the  property  of  the  party.  It  oflen  happens,  that  by 
pressing  a  junior  lien,' the  defendant  will  pay  the  debt,  rather 
than  submit  to  be  sold  out.  And  this  is  one  of  the  chances  of  be* 
ing  paid,  of  which  the  officer  has  no  right,  by  his  laches^  to  de- 
prive the  plaintiff.  If  it  were  settled  that  officers,  having  execu- 
tions in  their  hands,  are  permitted  to  neglect  or  disregard  their 
duty,  and  then  to  avoid  responsibility,  may  give  the  poverty  of 
the  debtor  in  evidence,  one  main  object  of  the  law  will  be  defeat- 
ed ;  and  that  is,  to  force  the  debtor  to  apply  all  of  his  funds  and 
effects,  secret,  as  well  as  those  which  are  apparent,  to  the  payment 
of  his  debts.  Besides,  if  the  execution  remain  unsatisfied,  after 
all  the  visible  effects  of  the  debtor  are  exhausted,  other  steps  may 
be  resorted  to.  by  the  creditor,  to  coerce  payment  out  of  assets 
not  subject  to  seizure  and  sale.  And  on  this  account,  he  may 
well  complain  of  the  neglect  or  refusal  of  the  officer  to  levy  his 
execution; 

And  we  do  not  see  that  any  well-founded  complaint  can  be 
made  against  the  rule,  which  holds  an  officer  rigidly  responsible 

for  his  wilful  dereliction  qfdu^y.     The  law  does  not  exact  impos- 
sibilities.    If  he  meets  with  obstructions,  he.  has  nothing  to  do 
VOL.  vn.    67 
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but  to  report  tliem  to  the  Court,  and  his  retam,  unless  succeo- 
fiilly  controverted,  will  ehidd  him  from  liability.  Thna  perieno- 
ing  his  contract  with  the  public,  he  is  more  invulnerable  tbui 
Achilles  himself— the  moat  covetous  creditor  cannot  even  bnase 
his  heel.  At  the  same  time,  he  mbst  be  made  to  understand,  ihai 
he  is  not  at  liberty  Co  suspend-  the  law  at  his  pleasure,  or  violate 
it  with  impunity.  And  that  if  he  wilfnUy  refuses  to  levy  an  exe- 
cution on  the  propetiy  of  the  defendant,  or  to  arrest  his  bo^y 
when  required  to  do  so,  ho  is  guilty  of  a  gross  and  unpardomble 
breach  of  the  high  publio  trust  which  his  fellow- citizens  have 
confided  to  his  hands ;  fur  which  he  ought,  justly,  to  be  made  fi- 
eble,  by  way  of  punuhment,  for  the  amount  of  the  debt  in  his 
hands.  And  we  believe  that  it  would  be  dangerous  in  the  ex- 
treme to  prescribe  a  rule  more  lax  then  this,  wheic,  as  in  the 
present  case,  no  extenuating  circumstances  were  offered  by  the 
Sheriff. 

We  must  not  lose  sight  of  the  creditor's  rights,  in  oar  sympa- 
thy for  the  defaulting  officer,  nor  deci-ease  his  vigilance,  by  ]e»- 
eening  his  responsibility.    Remove  from  Sherifis  the  salntaiy 
checks  and  restraints  and  stimulants,  established  and  imposed  hy 
law— let  their  liability  depend,  in  every  instance  of  official  mis- 
conduct, whether  voluntary  or  involuntary,  wilful  or  otherwise, 
upon  what  a  Jury  may  deem  a  proper  degree  of  diligence,  stid 
responsibility  is  at  an  end.     There  must  be  e  fixed  rale  of  liabilir 
ty,  not  to  be  disturbed  or  set  aside  by  the  courts,  except  upon  ea- 
tabliahed  principles.     And  it  will  not  do  to  allow  the  officer  to 
take  tlie  law  into  his  own  hands,  and  peremptorily  refuse,  or 
what  is  the  same,  wholly  neglect  or  fait  to  serve  ibe  process  of 
the  Court,  to  which  be  is  bound,  and  which  the  creditor  hu  a  per- 
fect tight  to  insist  upon ;  and  then^  when  called  on,  to  snbsiuiite 
-himself  in  place  of  the  debtor 
anee  with  sound  policy.     We 
comstances,  it  woald  be  a  bai 
to  recover  the  whole  amount  < 
If  the   Sheriff  then,  could  1 
rule,  under  these  circumstanc 
a  recovery  against  them  on  tl 
the  Sheriff  for  official  miscoi 
averred  or  shown.     Having  i 
was  incumbent  on  him  to  do, 
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-who  h&d  tlie  right  to  have  the  duty  performed.  And  if  the  plain- 
tiflT's  injury  is  the  amount  of  his  debt,  to  that  extent,  also,  the  se- 
<nirities  are  liable. 

And  we  have  precedent  to  sustain  us  in  the  position  we  occupy. 

The  Derby  Bank  of  Connecticut  brought  an  action  against  the 
Sheriff  of  Litchfield  County,  for  the  default  of  one  of  his  depu- 
ties,  in  relation  to  the  collection  and  return  of  an  execution. 
The  defendant  sought  to  justify  himself,  upon  the  ground  of  an 
alleged  agreement  between  the  plaintiff  and  the  debtor  in  execu- 
tion, to  suspend  the  collection  of  the  money  due  upon  the  judg- 
ment, for  the  term  of  nine  months  ;  and  the  plea  being  allowed 
by  the  Court  below,  the  plaintiff  filed  a  bill  of  exceptions,  and 
assigned  this  decision  as  error.  The  Supreme  Court  held,  that 
the  plea,  if  proven,  constituted  no  justification  to  the  Sheriff;  that 
it  was  no  payment,  satisfaction  or  discharge  of  the  debt,  and  that 
the  officer,  being  a  stranger  to  the  arrangement,  and  having  no 
direction  from  the  Bank  to  confonn  to  it,  he  could  not  avail  him- 
self of  it ;  that  whether  it  was  an  honorary  or  legal  compact,  it 
,  was  an  affair  between  the  parties  themselves,  and  with  which  the 
Sheriff  had  no  concern.  And  that  the  question  of  the  existence 
of  the  agreement  could  not  be  tried  in  the  present  issue.  2  Conn, 
R.  417. 

This  case  shows  that  the  Sheriff's  liability  is  regulated  exclu- 
sively by  the  line  of?iU  duty,  and  that  he  is  limited  by  this  in  his 
defence,  and  that  he  will  not  be  suffered  to  go  beyond  it,  to  hunt 
up  excuses. 

The  argument  assumes  that  the  Sheriff  was  authorized  to  take 
cognizance  of  the  outstanding  liens  against  Levy;  and  that,  al- 
though the  fact  of  his  insolvency  was  not  demonstrated  until  the 
sale  of  his  property  took  place,  which  was  some  time,  perhaps  sev- 
eral years,  after  the  Sheriff's  liability  for  neglect  of  duty  had  ac- 
crued, that,  still  the  officer  may  screen  himself  under  this  subse- 
quent or  ex  font  facto  evidence.  I  shall  be  pardoned,  I  hope, 
for  introducing  to  this  point  the  remarks  which  fell  from  Chief 
Justice  Ho9mery  in  delivering  the  opinion  of  the  Court  in  Watson 
vs.  Watson,  (9  Conn.  R.  141.)  It  was  an  action  of  trespass  against 
John  B.  Watson  and  Samuel  Phelps,  for  taking  and  carrying 
away  Ttom  the  plaintiff  a  certain  gray  Arabian  horse,  of  the  value  of 
$900.  The  defendants  justified,  utider  a  writ  of  rejdetnn,  issued 
by  John  M,  Niles,  esquire,  a  Justice  of  the  Peace.     The  plaintiff 
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replied  and  proved,  that  the  horse  in  controveray  was  not  di>- 
trained,  impounded,  attached,  or  in  any  other  way  in  the  custody 
of  the  law,  so  as  to  justify  the  writ  oirepUvin;  but  was  in  t^e  ac- 
tual passesflion  of  the  plaintiff,  and  that  these  facts  were  weD 
known  to  both  the  defendants,  at  tbe  time  the  writ  of  repleeim 
was  taken  out  and  served.  The  presiding  Judge  decided,  that 
under  these  circumstances,  (be  writ  of  repleri/t  was  no  justiBca- 
tion  to  either  of  the  defendants ;  and  an  appeal  was  rsken  to  tbe 
Supreme  Court,  to  correct  the  alleged  error  in  this  judgment. 

"  The  nest  inquiry,"  says  the  Judge,  "  regards  the  conduct  of 
Phelpt,  the  defendant.     The  writ  was  put  ihto  his  hands,  as  an 
officer,  to  serve,  and  ha  accordingly  served  the  same  by  replevy- 
'  ing  the  before- meptioned  horae.     The  first  objection  to  this  act  of 
his,  is  founded  on  a  fact  proved  at  the  trial  of  the  canse,  to  wit: 
that  he  knew  the  said' horse  had  ((ot  been  distrained  or  impoanded. 
From  this  the  plaintiff  infers  that  the  officer  ought  not  to  have 
served  the  replevin,  and  (bat  in  thus  doing  be  became  a  trespas- 
ser.    I  reply  to  this  objection,  that  the  dofendan(,  Phelps,  bein^  a 
legal  officer,  it  became  his, duty,  regardleu  of  any  knmeJedgt  if 
Ail  own,  that  there  existed  no  cause  of  action,  to  serve  the  writ 
committed  to  bim,  promptly,  unheaitaiingly  and  without  restraint 
from  the  above  mentioned- cause.     This  I  consider  so  firmly  ca- 
tablished  as  to  render  the  proposition  self-evident.     The  facts  on 
the  face  of  the  writ  constitute  his  justification,  because  he  was 
obliged  to  obey  its  mandate ;  nor  was  it  any  part  of  bis  duty  to 
determine  whether  the  allegatinns  contained  in  the  replevin  were 
true.     Tbe  proof  of  these  pAsitions  results,  incontrovertibly,from 
his  relative  condition.     He  was  an  executive  officer,  whose  sole 
duty  it  is  to  execute,  and  not  to  decide  on  the  tmtb  or  sufficiency 
of  the  processes  committed  to  him  for  service.  He  has  noportioa 
of  judicial  authority,  nor  the  meatjs  of  inquiry  into  tbe  caaset  of 
action  cnntained  in  the  writs  and  declarations  put  into  his  baitds 
for  service.     Obedience  to  ail  j 
td,iatke  firit,  tecond  and  third 
what  wide-spread  mischief  mi; 
utive  officer  to  decide,  on  his  i 
to  serve  a  precept  or  warrant 
to  consider  what  justly  must 
that  his  return  of  (be  fact  woi 
■ion.    In  short,  tbe  executive  i 
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obei/  all  legal  writs,  and  must  not  arrogate  to  himself  the  right  rtf 
disobeying  the  paramount  commands  of  those  to  whose  mandates,  by 
law,  he  is  subjected.^* 

I  need  not  comment  on  this  strong  and  appropriate  language ; 
and  it  is  too  plain  and  pointed  to  require  application  to  the  present  . 
case.  It  establishes,  conclusively  and  roost  forcibly,  the  great 
truth,  that  whatever  may  be  the  knowledge  of  tlio  officer,  he  can 
never  set  it  up  against  the  imperative  command  of  the  precept  of 
the  Court,  nor  return  it  as  a  justification  for  his  disobedience  to 
the  mandate  of  the  writ ;  and  farther,  that  he  is  clothed  with  no 
judicial  functions  to-try  titles  to  property,  or  to  adjudicate  the  re- 
spective liens  of  the  conflicting  claimants. 

In  Earle  vs.  Camp  4*  Stone,  (16  Wend,  562,)  it  was  held,  that 
in  an  action  of  trespass  by  an  officer,  it  is  not  admissible  for  a  de- 
fendant to  show  that  the  property,  for  which  he  is  sued,  was  sub- 
ject to  a  mortgage  previous  to  the  levy  by  the  plaintiff,  or  that  it 
belonged  to  a  third  person  ;  nor  can  he  show  that  the  property 
taken  from  the  custody  of  the  officer  by  him,  was  exempt  from 
execution  or  attachment.  No  one  but  the  defendant  in  the  pro- 
cess, under  which  the  levy  was  made,  can  avail  himself  of  such 
fact. 

If  a  third  person,  when  sued  by  the  Sheriff,  is  not  allowed  to 
set  up  those  outstanding  liens  and  titles,  why  should  the  Sheriff  . 
be  permitted  to  do  it,  when  prosecuted  by  the  plaintiff? 
.  Suppose  the  Sheriff  had  returned  nulla  bona  upon  Stanford's 
execution,  could  he,  under  the  facts  now  offered  in  evidence* 
have  justified  the  return?  We  think  not;  for  Levy  had,  at  the 
time,  property  in  his  possession,  ostensibly,  perhaps  enough  .to 
pay  this  debt ;  and  had  he  made  this  return,  and  the  plaintiff  had 
Bued  him  for  a  false  return  of  the  ^eri  Jacias,  it  is  clear  that  the 
insolvency  of  the  defendant  if  execution  could  not  have  justified 
the  return.     Stevens  and  others  vs,  Beekes,  3  Black,  R,  88. 

In  Har graves  vs.  Penrod,  {Breese^s  R.  appendix, p,  15,)theSu-. 
preme  Court  of  Illinois  ruled,  that  it  is  the  duty  of  an  pfficer  to 
whom  an  execution  is  directed  and  delivered,  to  make  reasonable 
exertions  to  levy  it  on  the  property  of  the  defendant,  and  if  he 
is  guilty  of  negligence,  he  will  be  made  liable ;  and  the  fact  that 
the  creditor  did  not  point  out  to  the  officer  the  debtor's  estate,  on 
which  to  levy,  is  not  sufficient  to  excuse  the  Sheriff;  and  that^tfae 
right  of  action  of  the  judgment  creditor  against  a  Sheriff  for  not 
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levying  a  fi,  fa,  is  not  taken  away  by  his  discharging  the  debtor 
fronra  ca,  sa.  issued  at  liis  instance,  although  such  discharge  might 
be  a  satisfaction  of  the  judgment,  tlie  creditor's  remedy  against 
the  Sheriff  being  perfect  before  such  discharge. 

If  this  be  so,  how  can  the  subsequent  sale  of  Levy's  property, 
and  its  falling  short  of  the  amount  in  the  Sheriff's  hands,  Telieve 
Word,  the  Sheriff,  from  the  liability  already  incurred  by  his  ne- 
glect to  levy  the  execution  1 

In  Hall  if  Co.vs,  Brooks,  (8  Verm,  R.  485,)  which  was  a  casein 
all  respects  entirely  similar  to  this,  and  where,  as  here,  the  only 
question  was,  whether  the  evidence  offered  aa  to  the  poverty  of 
the  debtor  in  execution  was  competent  to  mitigate  the  damages, 
the  Supreme  Court  held,  that  the  Sheriff  having  wholly  failed  asd 
refused  to  levy  or  collect  the  execution,  that  no  tb&timony  could 
be  received  to  show  the  situation  of  the  debtor,  or  that  he  was 
irresponsible  and  unable  to  pay  .the  ^.  Ja,  or  any  part  of  it ;  that 
ihe  officer,  by  his  conduct,  made  the  debt  his  own,  and  that  the 
creditor  was  entitled  to  recover  the  full  amount  of  his  execution. 
In  the  note  to  Wiilianu  vs,  Mastyn,  (4  M,  if  W,  145,  Ameriam 
Edition,)  it  is  said,  "  For  an  escape  on  execution,  the  Sheriff  is  lia- 
ble for  the  whole  debt.  In  debt,  it  is  certain  that  less  than  the 
whole  original  judgment  cannot  be  recovered.  In  cate,  it  has 
.  been  said  that  the  Jury  may  lessen  the  damages,  according  to  the 
circumstances;  but  it  would  seem  that  the  only  circumstances 
which  would  authorize  a  reduction  of  damages,  are  such  as  ex- 
tenuate the  misconduct  of  the  officer;  for  the  mere  fact  of  the 
prisoner'^  being  destitute  of  property,  will  not  authorize  the  Jury 
to  give  less  than  the  ainount  of  the  judgment,  for  they  are  not  to 
speculate  on  the  probable  chance  which  the  plaintiff  had  of  re- 
covering his  debt,  if  the  escape  had  not  taken  place."  Citing  4 
McCord,  281,  and  1  Bailey,  98.       ^ 

The  same  distinction  ift  taken  in  RidiardMm  vs,  Spencer,  (6 
Ohio  R,  13,)  namely  :  that  the  measure  of  damages  will  be  regii- 
'  lated  by  the  wilful  default  of  the  officer,  and  not  the  solvency  or 
'  insolvency  of  the  debtor.  *'  The  total  inability  of  the  debtor  to 
pay,"  sd.y  the  Court,  <*  conduces  directly  to  lessen  the  damages, 
and  would  be  received  to  reduce  them  in  all  cases  where  the  es- 
cape was  not  voluntary  on  the  part  of  the  officer;  but  the  Sheriff 
has  no  right  to  judge  of  the  propriety  of  imprisoning  persons 
committed  to  his  charge,  or  to  permit  persons  to  go  at  large,  in 
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tlie  expectation  of  reducing  the  damages  to  be  recovered  of  him, 
by  showing  that  no  good  could  have  resulted  from  confining  the 
party  in  prison." 

And  as  proof  that  this  view  of  the  liability  of  ofBcei*s,  is  in  ac- 
cordance with  public  policy,  it  is  worthy  of  notice,  that  many  of 
the  States  of  the  Union,  in  the  revision  of  their  codes,  have  inseil- 
ed  an  express  provision^  to  the  effect  that  if  any  Sheriff*  or  other 
officer  shall  fail  to  levy  and  return  an  execution,  tis  directed  by 
law,  that  the  plaintiff  may  not  only  recover  judgment  against 
bim  for  the  amount  of  his  debt,  but  damages  also  for  the  default. 
For  myself,  I  am  not  disposed  to  rail  against  the  severity  or  in- 
justice of  such  enactments. 

We  have  been  respectfully  reminded,  that  the  tendency  of  this, 
as  well  as  all  similar  tribunals,  is  to  become  too  technical — to  in- 
cline too  much  to  the  summum  jus  principle,  viz :  the  too  rigor- 
ous exaction  of  extreme  legal  justice ;  and  to  overlook  the  maxim, 
jfus  respicit  aquitatem,  that  the  law  should  have  respect  to  tlie 
equity  of  the  case;  and  this  is  attributed  to  the  iact,  that  by  not 
havipg  circuit  duties  to  perform,  we  are  removed  too  far  from 
the  world  as  it  is  ;  and  to  some  extent,  perhaps,  this  objection  is 
well  founded;  but  every  medal  has  its  reverse — every  picture  its' 
lights  and  shade ws-^and  thei  e  are  doubtless  advantages,  as  well 
as  disadvantages,  resulting  from  this  organization.  While  it  may 
be  true  that  we  are  liable  to  become  too  stiff  and  rigid,  from 
dwelling  forever  in  the  frigid  zones,  we  are  protected  by  reason 
of  our  propinquity  to  the  polar  ices,  from  those  storms  and  temr 
pests  which  fall  often  withsuch  overwhelming  violence  upon  those 
who  dwell  nearer  the  equator.  To  drop  the  metaphor,,  the  ex- 
citement resulting  necessarily  from  a  nm  j^nW  trial,  is  not  always 
the  mo^t  favorable  to  the  calm  discussion  and  sober  consideration 
of  truth.  Appeals  here  are  usually  made,  as  they  ought  always 
to  be  in  such  a  forum,  to  the  reason  and  understanding,  rather 
than  to  the  passions;  and  our  minds  are  seldom  distracted,  and 
our  judgments  disturbed,  by  that  impassioned  oratory  which, 
however  admissible  in  itself,  and  in  its  place,  is,  nevertheless, 
better  adapted  to  the  investigation  of  matters  of  fact  than  ques- 
tiona  of  law,  and  which  may  be  addressed  more  appropriately  to 
the  Jury  Box  than  the  Bench,  and  the  aim  of  which  is  frequently 
victory  and  success,  rather  than  the  ascertainment  and  establish- 
ment of  truth. 
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*  [3.]  The  interrogatories  taken  in  the  Equity  cause,  and  propos- 
ed to  be  read  in  the  Common  Law  action,  were  properly,  we 
think,  ruled  out;  for  while  the  parties  to  both  proceedings  were 
the  same,  it  did  not  satisfactorily  appear,  that  the  subject  nuitter 
was  the  same  in  both.  And  having  excluded  the  testimony  which 
was  tendered  to  support  the  plea  of  the  defendants,  we  deem  it 
unnecessary  to  express  any  opinion  on  the  rebutting  proof  which 
was  offered  by  the  plaintifil 

Believing,  therefore,  that  the  judgtnentof  tlie  Circuit  Gonitis 
erroneous,  we  shall  remand  the  cause  and  award  a  new  trial,  with 
the  following  instructions,  to  wit^« 

1.  It  is  the  opinion  of  this  Court,  and  it  so  adjudges,  that  when 
an  execution  is  placed  in  the  handd  of  the  Sheriff,  commanding 
him  to  make  the  money  due  thereon,  ample  time  being  aUowed 
for  that  purpose,  and  he  fails  to  levy  the  same  on  the  property  of 
the  defendant,  and  renders  no  sufficient  excuse  for  hia  neglect  of 
duty,  that  he  becomes  personally  responsible  for  the*  debt  to  the 
plaintiff;  and  the  fact  that  there  may  be  other  outstanding  Hens 
against  the  party  or  his  property,  of  an  older  date,  will  not  pro- 
tect the  officer  from  his  said  liability,  although  it  should  tiu-n  out, 
upon  a  subsequent  sale  of  the  property,  that  there  was  not  enoagb 
to  satisfy  all  the  Kens. 

2.  That  a  rule  absolute  against  the  Sheriff,  ordering  bim  to  pay 
over  to  the  plaintiff  the  amount  due  upon  huji.ya.  is  conclnsiTe 
against  the  principal,  hxxl  prima  facie  evidence  only  against  the  se* 
cuHties,  in  an  action  upon  the  bond ;  that  said  sureties  will  be  en- 
titled .  to  make  any  defence  which  the  Sheriff  himself  could  have 
made  to  the  original  rule  against  him  ;  yet,  inasmuch  as  he  could 
not  defend  himself,  under  th6  facts  and  circumstafices  stated  in 
the  foregoing  direction,  so  neither  can  the  securities  resist  a  reco- 
very on  that  showing,  and  that  any  evidence  offered  for  that  pur- 
pose is  incompetent  and  inadmissible. 
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No.  77. — ^WiLLiABf  W.  Berry  and  .others,  plaintiffs  in  error,  «#. 
John  R.  Matbewes  and  others,  defendants  in  error. 

[1.3.  The  4th  Common  Law  rule  of  practice,  which  authorize!  a  continnance  on 
appeal  trials,  for  the  purpose  of  making  a  substantial  amendment  to  either 
declaration  or  answer,  does  not  apply  to  Equity  causes. 

[2.]  Where  a  bill  was  filed  by  several  creditors,  for  the  payment  of  separate 
and  distinct  demands  against  the  stockholders  of  an  incorporated  company, 
and  one  of  the  complainants  died  pending  the  suit:  Heldf  that  the  suit  did 
not  abate  aa  to  the  other  complainants,  but  that  the  name  of  the  deceased  com- 
plainant might  be  stricken  out  of  the  bill,  and  the  other  complainants  pro- 
ceed to  obtain  a  decree  for  their  separate  debts. 

[3.3  Where  exceptions  have  been  filed  to  the  defendant's  answer,  by  the  com- 
plainant, and  he  afterwards  files  his  replication,  aud  the  cause  is  set  down 
for  trial,  the  Court  will  not  hear  the  exceptions  at  the  trial,  but  will  consid- 
(;r  them  as  having  been  waived  by  the  complainant. 

[4.]  The  6th  section  of  the  Judiciary  Act  of  1799,  and  the  57th  Common  Law 
jole  of  practice,  requiring  the  production  of  books  and  papers  at  the  trial, 
.   upon  ten  days^iotice,  do  not  app^  to  Equity  causes. 

[5.]  Where  a  printed  circular,  produced  by  the  defendants  under  notice  from 
the  complainants,  was  offered  in  evidence  by  the  latter,  to  prove  that  a  cer- 
tain joint  stock  company  had  represented  to  the  public,  that  they  had  been 
Incorporated  with  a  capital  of  $600,000 :  Hddf  that  it  must  first  be  proved 
that  the  defendants  had  it  sued  and  drculated  the  paper  before  it  could  be  read 
in  evidence  against  them. 

[6.]  .Where  the  Court  gives  to  the  Jmy  substantially  the  charge  as  requested, 
and  iJBoriy  submits  the  law  arising  upon  the  faots  of  the  case  to  the  Jury,  a 
new  trial  will  not  be  gitoted. 

In  Equity,  in  Habersham  Superior  Courts    Tried  before  Judge 
DouGHERTT,  Apiil  Term,  1849. 

This  bill  w^  filed  by  the  plainti£b  in  error,  returnable  to  April 
Term,  1843,  as  creditors  of  the  Habersham  Iron  Works  Compi^ 
ny,  against  the  defendants  iii  error,  as  stockholders,  seeking  to 
make  them  liable  individually  for  the  debts  of  the  corporation,  on 
various  grounds ;  all  of  which,  on  demurrer,  were  declared  insuf> 
ficient,  except  one,  viz :  ''  That  large  dividends  had  been  distrib- 
uted by  the  corporation  to  the  stockholders,  which  oug^t  to  have 
heed  applied  to  the  payment  of  the  company's  debts.'*  As  to  this, 
the  bin  was  retained  and  leave  given  to  complainants  to  amend. 
An  nmendment  was  made,  for  the  result  of  which,  see  1  Kelly 9 
519,  &  C. 

vot.  vu.  ^  58 


-"V 
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B^ry  and  others  vs.  Mathewea  send  others. 


At  April  Term,  1847^  there  was  a  trial  and  decree,  and  an  ap- 
peal taken  to  October  Term,  1847.  At  April  Term,  1849,  the 
case  being  called  in  its  order,  John  R.  iStanford,  one  of  the  par> 
ties,  and  also  counsel  in  tlie  cause,  moved  a*  continuance,  on  the 
grround  that  he  desired  to  make  a  substantial  amendment  to  the 
bill,  which  he  deemed  material  The  Court  overruled  the  mo- 
tion, and  complainants  excepted. 

A  motion  was  then  made  to*  amend,  instantetf  on  the  ground 
that  that  was  the  firist  term  of  the  appeal ;  the  death  of  one  of 
the  defendants  having  been  suggested  at  the  October  Term,  1847, 
and  parties  roadie  only  at  this  term.  The  Court  refused  the  mo- 
tion, and  complainants  excepted. 

The  death  of  Philip  Hudgins,  oqe  of  the  complainants;  being 
suggested,  thfi  complainants'  counsel  moved  a  continuance  to. 
make  parties.  The  Court  overruled  the  motion,  and  cottpiain- 
ants  excepted. 

The  complaniants  then  moved  the  Court  to  decide  upon  seven! 
exceptions  to  defendants'  answers,  filed  before  the  first  trialr  btt^ 
never  disposed  of,  although  replication  had  been  filed.  The  Covit 
refused  to  hear  th^m,  and  (omplainauts  excepted. 

Defendants  being  called  on  to  respond  to  a  notice  served  hj 
complainants,  to  produce  various  books  and  papers,  on  which  no- 
tice was  the  affidavit  of  Stanford,  that  he  believed  the  l^ooks  to  be 
in  existence,  and  material  to  the  cause,  sundry  books  and  pa- 
pefs  were  produced,  and  others  nained  in  the  notice,  were  noL 
John  R.  Mathewes,  one  of  the' defendants,  then  swore  that  no  such 
books  and  papers  were  in  his  power  or  possession,  nor  of  Dob- 
son  or  Frazer,  two  other  defendatats,*  whose  agent  he  was.  Com- 
plainants objected  to  this  response ;  but  the  Court  held  it  suffi- 
cient, as  far  as  Mathewes  was  concerned,  and  that  complasnaots 
were  entitled  to  the  benefit  of  the  Statute  as  to  the  other  d^ndants, 
on  inaking  the  affidavit  required  by  the  Rule  of  Court;  and  that 
the  affidavit  of  Stanford,  on  the  bi^ck  of  tlm  notice,  made  befi>re 
the  former  tnid,  was  instifficient  for  this' purpose.  To  which  de- 
cision complainants  excepted. 

Complainants  offered  in  evidence  a  printed  paper  purporting 
to  be  a  circular  issued  by  the  Habersham  Iron  Works  Ooigpiiiy, 
to  obtain  a  piractical  mechanic  to  take  charge  of  their  Iroo  Works. 
The  paper  gave  a. description  of  the  property  of  the  company — 
the  health  of  the  country — the  geogvaphy  of  the  Stato^its  miner* 
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a]  and  agricultural  productions — its  rail-roads  imd  canals,  com- . 
pleted  and  projected — the  mint — the  gold  mines— stage  routes 
and  ztiail  arrangements — the  extent  of  .the  navigation  of  the  rive's 
of  the  State— their  sources  and  mouth— the  population  of  Haher* 
sham  County,  and  the  numher  of  physicians  therein,  &c.  &c. 
And  among  other  things,  that  the  **  company  had  just  been  char- 
tered with  a  c'apital  of  $600,000."  This  paper  professed  to  be 
sTgrned  by  no  one,  alid  was  produced  by  defendants  under  notice. 

The  Court  rejected  the  circular  until  proved  to  have  been  is- 
sued and  circulated  by  the  company.  To  which  decision  defend- 
ants excepted.  ^ 

Counsel  for  complainants  requested  the  Court  to  charge, 
"  That  the  liabilities  of  the  company  included  the  capital  stock 
thereof,  and  that  the  company  was  not  authorized  to  declare  a  div- 
idend among  its  stockholders,  unless  they  had  on  hand  property 
over  and  above  their  debts  and  liabilities." 

The  Court  charged  '*  that  the  capital  stock  of  the  company  was 
a  liability  among  the  corporators  themselves ;  and  when  the  cor- 
poration was  dissolved,  and  all  debts  due  other  persons  paid,  then 
the  capital  stock,  as  well  as  other  things  belonging  to  the  company, 
should  be  divided  among  the  stockholders,  and  as  before  stated, 
the  company  had  no  right  to  make  dividends  of  such  capital,  until 
all  debts  were  paid ; .  and  until  that  time,  the  profits  only  were 
subject  to  be  distributed." 

To  which  charge  complainants  excepted. 

Counpel  requested  the  Court  farther  to  charge,  "  That  the  is* 
«ue  of  assessment  stock,  without  any  thing  being  paid  therefor  by 
the  stockholders,  is  nothing  more  nor  less  than  a  declaration  of  a 
dividend,  and  must  be  refunded  as  other  dividends." 

On  this  point  the.  Court  charged,  "that  if  the  capital  stock  had 
at  any  time  been  increased  by  assessments  or  otherwise,  such  in- 
crease  was  in  the  same  condition  as  the  original  stock,-  and  could 
not  be  legally,  abstracted,  by  way  of  dividends,  any  more  than  the 
original  stock." 

To  which  charge  the  complainants  excepted. 

The  Court  farther  charged  the  Jury,  that  if  the  company  had 
made  any  profits  at  or  before  the  day  they  organized  under  the 
charter,  and  such  profits  did  not  become  a  part  of  the  capital  stock, 
they  had  a  right  to  make  a  dividend  thereof,  and  were  not  liable 
to  creditors  therefor,  if  solvent  at  the  time." 


460  SUPREME  CODRT  OF  GEORGIA. 

Beny  and  othen  n.  Mathewei  Uid  oth«t«. 

To  which  charge  complainants  nxcepted. 

And  OD  these  several  exceptions,  error  was  assigned. 

John  B.  Stanford  and  H.  Gobb,  for  p1aiati&  ip  error. 

John  W.  H.  Unsbrwood  and  T.  R.  R.  Cobb,  for  defendants. 

By  the  Court. — ^WAHNim,  J.  deliveriDg  the  opinion. 

[I.]  The  ficBt  ground  of  error  assigned  on  the  record  is,  tk«t 
the  Court  below  refused  the  complainant  a  conlinnance.of  hit 
cause,  for  the  purpose  ormaking  a  substantia]  amendment  to  his 
bill,  according  to  the  provisions  of  the  4th  Common  Law  rale  <£ 
practice. 

The  complainant  was  not  entitled,  as  a  matter  of  right,  to  a  con- 
tinuance of  hb  cause  to  make  a  substantial  amendment  to  his  ImIL 
The  4th  Common  Law  rule  of  practice  does  not  apply  to  Eqaity 
causes.  Amendments  of  bills  pending  on  the  Equity  side  of  lie 
Court  on  the  appeal  are  to  be  allowed,  according  to  ilie  ^attiet 
in  CovrU  1^  Equity,  at  the  discretion  of  ihe  Court, 

In  this  case  the  cause  had  been  s^t  down  for  trial,  and  r^lici- 
tion  filed  to  the  defendant's  answers.  The  amendment  w«s  not 
'  allowable  as  a  matter  of  course,  but  soma  tpedal  reason  onghl  to 
have  been  given  to  the  Court  why  it  had  not  been  mads  beibra. 
Slon/'t  Eq.  Pleading,  ST9,  §§88G,  887.  Whilmarth  viJ  QamfitB, 
2  Paige't  Rep.  67.  Prescotl  vt.  Hubbell  et  al.  1  jffi/Tf  Gft.  Rtf.  817. 

The  discretion  of  the  Court  below  in  not  allowing  the  amend- 
ment of  the  bill  to  be  made  imtanter  was,  in  our  Judgment,  prop- 
erly exercised. 

[2.]  The  next  ground  of  error  assigned  is,  thatlbe  Court  refosed 
a  continuance  of  the  cause,  on  the  suggestion  of  the  death  of  Phil- 
ip Hudgins,  one  of  the  complainants. 

The  bill  is  filed  by  sundry  crediti 
assert  their  teparale  and  dittixet  da 
■r  the  death  of  one  of  the  coniplaini 
Hnct  demand  from  the  other  comp) 
suit  as  to  them.  In  this  case,  the  i 
oomplainant,  was  stricken  out  of  t 
to  proceed  in  the  name  of  the  «thi 
rule  is.  that  if  any  of  the  parties  to 
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Maddock,  after  stating  the  geoeral  rule,  qualifies  it  by  the  fdllow- 
ing  remarks :  "  An  abatement  by  death  is  occasioned  only  by  the 
dfeath  pf  such  as  iare  so  far  mcUerial  parties,  and  concerned  in  in- 
terest, as  to  make  it  lUceasary  to  have  their  representatives  before 
the  Court,  previous  to  a  final  determination  of  the  cause."  2 
'Maddock' 9  Ch.  Practice,  .526. 

It  does  not  appear  to  be  necessary  that  the  representatives  of 
Hudgins  should  be  before  the  Court  to  enable  the  surviving  com- 
plainants to  obtain  a  decree  for  their  respective  demands,  and  up- 
on the  score  o£ principle,  we  do  not  see  any  good  reason  why  the 
suit  should  abate  as  to  the  surviving  complainants,  who  ar&  cred- 
itors, seeking  to  enforce  the  collection  of  their  separate  debts,  in 
which  the  deceased  complainant  had  no  interest.  See  3  Daniel* s 
Ch.  Practice,  1699.   . 

[3.]  The  Court  below  did  not  err  in  refusing  to  decide  upon 
the  exceptions  which  had  been  filed  to  the  defendant's  answer  be-> 
fore  the  first  trial  of  the  cause,  at  the  appeal  trial.  After  th^  exr 
cf'ptions  had  been  Hied  to  the  answer,  a  replication  was  fifed' 
thereto  by  the  complainants,  and  one  trial  had.  The  filing  the 
replication  was  the  complainant's  answer  or  reply  to  the  answer 
of  the  defendants.  2  Madd.  Ch,  Practice,  349.  The  cause  was 
set  down  for  trial,  and  according  to  the  5th  Equity  rule  of  prac- 
tice was  at  issue  after  replication  filed.  Hotckkiss,  954 .r  By  fil- 
ing a  replication,  and  setting  down  the  cause'  for  trial,  the  com- 
plainants waived  their  exceptions  to  the  answers  of  the  defendants. 

[4.]  The  Court  below  did  not  err  in  its  judgment  in  refusing 
the  complainjants  the  benefit  claimed  by  them,  under  their  notice  to 
produce  certain  books  and  papers,  as  specified  in  the  6th  section 
of  the  Judiciary  Act  of  1799,  for  the  reason,  that  Statute,  and  the 
57th  Common  Law  rule  of  practice,  do  not  ap{)ly  to  causes  pen- 
ding on  the  Equity  side  of  the  Court. 

The  6th  section  of  the  Judiciary  Act  of  1799,  provides  that  the 
Superior  and  Inferior  Courts,  on  ten-  days'  notice,  shall  bave  pow- 
er to  require  the  produc^on  of  books,  and  other  writings  from 
tbe  opposite  pfairty,  on  the  trial  of  causes,  cognizable  before  them 
respectively,  which  shall  contain  Evidence  pertinent  to  the  cause 
IB  question,  under  circumstances  where  such  party  might  be  com- 
pelled to  produce  the  same,  by  the  ordinary  rules. in  Equity;  and 
if  the  piaintiff  shall  fail  or  refuse  to  comply  with  such  order,  it 
shall  be  lawful  fi)r  the  Court,  on  motion,  to  giye  judgment  against 
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such  plaintiff,  as  in  case  of  noiuuit;  and  if  the  defendant  shall  &il' 
or  revise  to  comply  therewith,  the  Court,  on  motion,  shall  give 
judgment  against  such  defendant,  as  in  case  of  judgment  by  de» 
JauiL  Priuce,  420.  The  object  of  this  Statute  was  to  give  to  the 
Courts  ofLaWt  the  same  power  to  compel  the  production  of  books 
and  papers  which  Courts  of  Equity  possessed ;  and  that  the  books 
and  papers  required  to  be  produced  on  the  trial  of  causest  were 
such  causes  as  might  be  pending  oi>  the  Common  Law  side  of  the 
Court,  and  not  Equity  causes,  is  manifest  from  the  judgment  to  be 
rendered,  in  case  either  the  plaintiff  or  defendant  failed  or  refused 
to  comply  with  the  order  of  the  Court.  Courts  of  Equity  do  not 
award  judgments  ofnotuuU  nor  judgments  by  default.  .  Beades, 
Courts  of  Equity,  independent  of  that  Statute,  had,  and  now  have, 
ample  power  and  jurisdiction  to  compel  the  production  of  books 
and  papers  which  may  be  necessary  or  material*  upon  the  trial  of 
causes  in  that  Court.  As  to  the  power  and  authority  of  a  Couit 
of  Equity,  to  require  the  production  of  books  and  papers  by  Uie 
defendant  and  the  complainant,  necessary  and  material  for  the  tri- 
al of  the  cause,  see  3  DanieVs  Chancery  Practice^  2036,  2069. 
Kelly  VM,  Eckford^  5  Paige,  548.  Watson  vi,  Rennick,  A  Mm. 
Ch.  Rep.  381.  WatU  vs.  Lawrence,  3  Paige,  159.  By  our  17ih 
rule  of  Equity  practice,  "  copies  of  all  deeds,  writings,  and  other 
exhibits^  shall  be  filed  with  the  bill  or  answer,  and  no  otker^exkOiti 
shall  he  admitted,  unless  by  order  of  the  Court,  for  some  special 
and  good  cause  shown.  The  production  of  the  original,  if  not  ad- 
mitted by  the  answer,  may  be  required  on  the  hearing ;  and  upon 
application  to  the  Court,  or  to  the  Judge  in  vacation,  and  cause 
shown,  the  original  of  any  exhibit  will  be  ordered  to  be  depoated 
in  the  Clerk's  office,  for  the  inspection  of  the  adverse  party." 
Hotchhiss,  955.  It  will  be  perceived  that  onr  own  Equity  rule 
of  practice  makes  ample  provision  for  the  production  of  books  and 
papers,  upon  sufficient  cause  shoum  to  the  Court,  or  to  the  Chimcel- 
lor  in  vacation,  for  that  purpose.  The  affidavit,  in  this  case,*  of 
the  party  seeing  to  make  the  notice  available,  would  not  hare 
been  sufficient,  if  the  trial  of  the  cause-  had  been  in  a  Court  of 
Law,  according  to  the  57th  Common  L%iw  rule  of  practice.  The 
party  inaking  the  affidavit  must  not  only  state  that  the  books  tmi 
papers  are  material,  but  he  should  also  state  in  what  partieular 
the  same  are  material,  that  the  Court  may  judge  of  their  materi- 
ality;  for  unless  the  Court  shall  be  of  opinion  that  the  l^i>oks  and 
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papers  sought  to  be  obtained  are  material  to  the  issue,  the  notice  is 
not  aTailable.  Hotchkiss,  950.  The  rule  does  not  contemplate 
that  the  party  notified  to  produce  books  and  papers  shall  be  plac- 
ed in  the  power  of  the  opposite  party,  simply  because  he  may 
deem  them  material. 

[5.]  The  rejection  of  the  paper  circular  offered  in  evidence  on 
tliepart  of  the  complainants,  and  which  was  produced  by  the  de- 
fendants under  notice,  without  proof  that  it  had  been  issued  and 
circulated  by  the  defendants,  constitutes  no  ground  of  error.  The 
.general  rule  undoubtedly  is,  that  when  a  party  produces  a  writ-' 
ten  instrument  under  a  notice  from  his  adversary,  to  which  he  is 
a  party,  and  claims  a  beneficial  interest  under  it,  such  written  in- 
strument may  be  read  in  evidence  without  proof  of  its  execution. 
Orr  vs.  Morrice,  7  English  Com.  Law  Rep.  382.  This  paper  was 
signed  by  no  one,  and  was  offered  to  show  that  the  Habersham 
Iron  Works  Company  had  held  out  to  the  world  that  they  had 
obtained  a  charter  with  a  eapital  stock  of  $600,000.  This  paper 
was  extracted  from  the  possession  of  the  defendants;  there  was. 
no  evidence  they  had  ever  issued  or  circulated  it,  or  copies  of  it, 
and  consequently,  nobody  was  deceived  by  it.  So  long  as  it  re- 
mained in  the  defendantis'  possession,  it  was  perfectly  harmless; 
they  claimed  no  beneficial  interest  under  it ;  and  until  issued  and 
circulated  by  them,  no  injury  resulted  to  any  body  from  it. 

[6.]  With  regard  to  the  request  of  the  complainants'  solicitors 
of  the  Court  to  charge  the  Jury,  and  the  charge  as  given,  as  the 
same  appears  in  the  record  before  us,  we  do  not  find  there  is  any 
error.  The  Court,  in  our  judgment,  gave  to  the  Jury,  as  the  law 
of  the  case,  substantially  the  instructions  requested. 

The  object  of  the  complainants  was  to  make  the  defendant  lia- 
ble for  the  amount  of  dividends  which  they  alleged  the  company 
had  declared  and  paid  to  the  stockholders,  when  the  company  was 
insolvent.  These  questions,  we  think,  were  fairly  submitted  to  the 
J4iry  by  the  Co^rt  in  its  charge,  and  afford  no  ground  for  the  re- 
versal of  the  judgment. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  78. — The  Justices  of  the  Inferior  Court  of  Burkk 
County,  for  the  use,  &c.  plaintiffs  in  error,  vs.  Eli  Wooten 
and  others,  defendants. 

[1.]  The  Jtuticeiof  the  Inferior  Court  of  BoiiLe  Goimty  are,  not  the  legal  oh« 
ligees  of  an  adminiatrator'B  hond,  payable  to  the  JuaticeB  of  the  Inferioi 
Oonrt  of  said  County,  aitting  as  a  Court  of  Ordinary,  so  as  to  authorize 
them  to  wM\intAiti  gujit  on  such  bond. 

Debt,  in  Burke  Superior  Court.  Tried  befcfre  Judge  HoLqr, 
May  Term,  1849. 

This  suit  was  brought  by  "  The  Justices  of  the  Inferior  Court 
of  Burke  County,  who  sued  for  the  use  of  Jamefii  Grubbs,"  &c. 
on  the  bond  of  Eli  Wooten,  as  administrator  of  John  Lodge,  de- 
ceased. On  the  trial,  there  was  given  in  evidence  a  bond  made 
payable  to  "  The  Justices  of  the  Inferior  Court  of  Burke  Coun- 
ty, silting  for  ordinary  purposes ;"  whereupon  defendants'  coun- 
sel moved  for  a  nonsuit,  on  the  ground  that  the  plaintifis  were 
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not  the  legal  obligees  in  tfae  bond.     Tbe  Court  rastained  the  mo- 
tion, and  this  decision  is  broogbt  before  tbis  Coort  for  review. 

M.  Marsb,  for  pUintifi^  in  error,  cited — 

Morley  v».  Law,  4  Moore,  369.  3  Camp,  29.  Angtil  4*  Ama 
OK  Qtrporalioja.n,' 5li.  13  JHom.  192.  8  JbAit.  422.  5  CW. 
309.  10  Mau.  360.  2  Cote.  770.  /Mnmm  v».  BaUngat,  1  IQi- 
ly,  68.  Winkler  r*.  Scudder,  I  Kdly,  134.  1  Eatt,  77,  33fi. 
Eeant  rt.  Rogeri,  1  Kdly,  466.  2  How.  13.  14  Pef.  298.  9 
Wend.  233.  5  ITnuJ.  191.  4  Wend.  414.  7  Term  R.  698.  3 
JtfaMfa  If  S.  450.    4  Go.  Rtp.  203.     TVtU,  919. 

A.  J.  MtLLBR,  for  defendants  in  error. 

By  ike  Court. — Waknbk,  J.  delivering  tbe  opinion. 

[1.]  Tbe  only  qaeedon  made  by  tbe  record  in  tbis  case,  for  oar 
judgment,  is,  wbetber  tbe  Justices  of  tbe  InferiorCourt  of  Birke 
County  are  the  legal  obligees  of  a  bond  given  by  an  administTk- 
tor,  to  tbe  Justices  of  tbe  Inferior  Court  of  said  County,  sitting 
for  ordinary  purposes,  so  as  to  autborize  tbem  to  maintiia  suit 
thereon  as  parties  plaintiff.  The  jurisdiction  of  tbe  Inferior 
Courts  in  this  State,  and  tbe  jurisdiction  of  tbe  Inferior  Coutts 
sitting  as  Courts  of  Ordinary,  ia  endrely  different,  and  relate  to 
entirely  distinct  matters.  Tbe  Act  of  1810  declares,  "  The  Infe- 
rior Court,  whdn  sitting  for  ordinary  purposes,  shall  be  known 
only  as  tbe  Inferior  Court  sitting  for  that  purpose,  and  diall  have 
original  jurisdiction  of 
Prinet,  239. 

Tbe  plaintiSd  sue  as  J 
dence  offered  in  support 
payable  to  the  Justices  ol 
Ordinary.  The  Justices 
of  the  Inferior  Court  sitti 
rate  and  distinct,  in  the  < 
separate  and  distinct  indi 
properly  remarked  by  it 
rior  Court  can  no  more 
tor's  bond,  payable  to  the 
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posea,  than  the  latter  Court  could  maintain  an  action  upon  a  bond 
to  build  and  keep  in  repair  a  bridge,  payable  to  the  Inferior 
Court. 

The  Justices  of  the  Inferior  Court  of  Burke  County  were  not 
the  legal  obligees  of  the  administrator's  bond  offered  in  evidence, 
payable  to  the  Justices  of  the  Inferior  Court  of  said  County,  sit- 
ting ^as  a  Court  of  Ordinary,  and,  therefore,  the  nonsuit  was  pro- 
perly awarded. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  79. — Samuel  A.  Williams,  William  Alexander  and  Rob- 
ert S.  BuRCH,  plaintiff  in  error,  vs.  Jasper  M.  Chapman,  de- 
fendant in  error. 

[I.]  Where  a  party  seeki  to  impeach  the  testimony  of  a  witness,  on  the 
ground  that  he  has  made  contradictory  statements,  it  is  incumbent  on  the 
party  to  announce,  when  so  required,  the  statement  he  seeks  to  contradict, 
that  the  Court  may  judge  of  its  materiality. 

[2.]  The  rule  requiring  the  party  to  lay  the  foundation  for  impeaching  a  wit- 
ness, by  first  inquiring  of  the  witness  whether  or  not  he  has  made  ^e  state- 
ments, does  not  apply  where  the  evidence  to  impeach  the  witness  is  his 
sworn  depositions,  previously  taken  in  the  same  cause. 

[3-3  Testimony  offered,  avowedly  to  impeach  the  credit  of  a  witness,  by 
showing  contradictory  statements,  cannot,  in  the  argument  before  the  Jury, 
be  used  for  a  wholly  different  purpose. 

[4.3  Where  the  issue  before  the  Jury  is,  whether  a  party  has  waived  a  lien 
given  him  by  contract,  or  by  operation  of  law,  it  is  error  in  the  Court  to 
charge,  that  the  testimony  should  be  dear  and  explteU,  It  is  sufficient  that 
the  Jury  should  be  satisfied  of  the  fact. 

Assumpsit,  &c.  in   Hancock  Superior  Court     Tried  before 
Judge  Sayre,  April  Term,  1849. 

Daniel  A.  Williams,  William  Alexander  and  Robert  S.  Burch, 
being  sureties  for  one  Sidney  R.  Qrenshaw,  took  from  him,  as 
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collateral  security,  on  24th  January,  1845,  a  transfer  and  assign 
ment  (^  all  his  demands  in  the  hands  of  Jasper  M.  Chapman^ 
against  persons  in  the  State  of  South  Carolina. 

Suit  was  commenced  on  this  transfer  against  Chapman,  alleg- 
ing that  he  had  collected  on  these  claims  three  hundred  dollars, 
which  he  refused  to  pay  over*  The  defendant  pleaded,  that  by 
contract  with  Crenshaw,  he  was  to  retain  three  hundred  dollars 
out  of  the  amount  collected,  &r  his  services  as  agent  in  selling 
gins  and  making  collections;  and,  also,  that  he  waa,  by  the  gene- 
ral Law  of  Lien,  entitled  to  retain  the  amount  due  for  his  servi- 
ces out  of  the  collections  made  by  him. 

Three  several  commissions  were  taken  out  by  the  plaintiffs  be- 
low, for  the  examination  of  Sidney  R.  Crenshaw  as  a  witness, 
and  one  at  the  instance  of  defendant. 

On  the  trial,  the  plaintiff  having  read  in  evidence  the  last  de- 
positions taken  by  him,  defendant's  counsel  proposed  to  read  the 
three  other  depositions,  for  the  purpose  of  contradicting  the  depo- 
sitions read  by  plaintiff.  Counsel  for  plaintiff  demanded  that  the 
statement  or  statements  proposed  to  be  contradicted  should  be 
specified.  Defendant's  counsel  declined  so  to  do.  The  Court 
overruled  the  demand,  and  plaintiffs  excepted. 

Counsel  for  plaintiffs  objected  to  the  reading  of  a  portion  of 
these  depositions,  going  to  show  that  the  debts  for  which  plaintife 
were  sureties,  had  been  paid  off — there  being  no  plea  of  payment. 

The  Court  overruled  the  objection,  and  plaintifis  excepted. 

Evidence  was  introduced  by  the  plaintiffs  to  show  that  the  de- 
fendant had  waived  his  lien,  if  any  he  had,  by  promising  to  ac- 
count with  the  plaintifl&.  On  this  point  there  was  contraiUctory 
evidence. 

The  Court  charged  the  Jury,  among  other  things,  that  the  de- 
fendant might  waive  his  lien,  either  expressly  or  by^implicationv 
but '» the  evidence  showing  an  express  or  implied  waiver,  most 
be  clear  and  explicit."     To  which  charge  plaintifis  excepted. 

And  on  these  several  exceptions  error  has  been  assigned. 

L.  H.  Stephens,  for  plaintiff  in  error. 
Jas.  Thomas,  for  defendant. 
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Daniel  A.  WilHams,  William  Alexander  and  Robert  S.  Burch, 
being  bound  as  sureties  for  Sidney  R.  Crenshaw,  the  latter,  by  a 
ivritten  instrument  bearing  date  24th  of  January,  1845,  assigned 
to  them  all  of  his  demands  in  the  hands  of  Jasper  M.  Chapman, 
against  persons  livipg  in  the  State  of  South  Carolina,  as  (collateral 
security  for  the  paymenjt  of  S567,  with  interest  from  the  time  of 
making  the  transfer.  Williams,  Alexander  and  Burch  brought  an 
action  of  assumpsit  against  Chapman,  in  which  they  allege,  that  at 
the  date  of  the  assignment,  he  held  in  his  hands  assets  of  Cren- 
shaw's  amounting  to  $1000,  and  that  he  had  notice  of  the  transfer; 
that  on  the  15th  day  of  January,  1847,  the  defendant  collected  on 
these  claims  $400,  which  he  refused  to  pay  over. 

The  defendant  pleaded  the  general  issue,  and  farther,  that 
Crenshaw  had,  previous  to  making  the  assignment  of  his  effects, 
a^need  to  pay  him  $300  out  of  the  money  to  be  collected  in  South 
Carolina,  for  attending  to  his  business  for  the  year  1846,  in  selling 
gins  and  collecting  his  debts. 

.  The  plaintiffs,  on  the  trial,  read  in  evidence  the  depositions  of 
Crenshaw,  and  after  closing  their  case,  the  defendant  offered  three 
other  sets  of  depositions  of  Crenshaw,  all  taken  in  this  case. 
Plaintiffs'  counsel  requested  to  be  informed  for  what  purpose  this 
testimony  was  sought  to  be  introduced.  The  defendant's  counsel 
replied,  that  they  were  offered  with  a  view  to  contradict  the  de- 
positions of  the  witness,  as  read  by  the  plaintiffs.  Plaintiffs' 
counsel  then  insisted,  that  the  statements  proposed  to  be  discred- 
ited should  be  specified*  Defendant's  counsel  declined  making 
any  specification;  and  the  Court  decided  that  the  plaintiffs  had  no 
right  to  make  this  requisition ;  but  that  the  depositions  were  ad- 
missible generally,  and  without  restriction,  for  the  object  indicat- 
ed ;  and  the  first  error  assigned  is  to  this  judgment  of  the  Court 
below.  • 

[1.]  After  a  vritness  has  been  examined  in  chief,  his  credit  may 
he  impeached^  says  Mr.  Gretadeqfy  in  various  modes,  besides  that 
of  exhibiting  the.  improbabilities  of  his  story  by  a  cross-examina- 
tion^- 

1.  By  disproving  the /acts  stated  by  him,  by  other  vritnesses. 

2.  By  g^eral  evidence  affecting  his  credit  for  veracity. 
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3.  By  proof  that  he  has  made  BtatemeoU  out  of  Court,  cODtraiy 
to  what  be  has  sworn  at  the  trial. 

BiU  it  tt  mUg  in  titek  maltert  at  are  rdevant  to  the  ittue  that  the 
wUneu  COM  be  cmUradicttd.  1  Green}/.  Enid.  §§461,  462.  If,  then, 
the  credit  of  a  witnesa  can  only  be  impeached  under  ibis  third 
tiead,  by  shewing  that  he  has  made  contradictory  stBtemeots  upon 
matters  relevant  to  the  issue,'ia  it  not  indispensably  necessary  that 
the  party  proposing  thus  to  discredit  him,  shoyld  specify  where**, 
in  order  that  the  Court  may  know  that  it  is  in  a  matter  relevant 
to  the  issue  t  Otherwise,  by  involving  the  witness  in  contradic- 
tions in  matters  wholly  immaterial  to  the  issue,  his  character  for 
truth  might  utterly  be  destroyed  before  the  Jury,  in  direct  viola* 
tion  and  disregard  of  the  limitation  contained  in  this  rule  of  eri- 

[S.]  But  the  argument  has  taken  a  wider  range,  and  the  point 
made  in  the  asMgnment  of  errors,  and  discussed  before  us  ig^ 
whether  or  not  it  was  competent  for  the  defendant  to  discredit 
Crenshaw,  by  introducing  in  evidence  other  depositions  made  by 
him,  in  the  same  case,  contradictory  of  those  offered  by  the  plain- 

The  doctrine  in  the  Queen'*  Cote,  (2  Brod.  If  Bing.  129.)  name- 
ly, that  if  it  be  intended  to  bring  the  credit  of  a  witness  into  ques- 
tion, by  proof  of  any  thing  that  he  may  have  said  or  declared 
touching  the  cause,  the  witness  must  first  be  asked,  upon  his  croee- 
examination,  whether  or  not  he  has  said  or  declared  that  which 
is  intended  to  be  proved,  has  been  repeatedly  recognized  and  en- 
forced by  this  Court ;  and  in  Kimey  v*.  Johnson,  {ante,  p.  ASS,) 
recently  decided  at  G-aineaville,  we  went  so  &r  in  favor  of  this 
practice,  as  to  require  the  party  to  renew  the  commisaJon,  in  or- 
der to  afford  the  witness  an  opportu 
tion  or  exculpation  of  her  conduct,: 
particular  cii'cumstances  of  the  tran. 
nish  ;  and  although  at  the  time  whe 
and  written  out,  I  was  not  aware  tlu 
any  adjudicated  case  to  sustain  it,  I 
sent  re-examination  of  the  principle 
Kimball  VI.  Dam*,  19  We»d.  437.     £ 
,     But  we  are  not  willing  to  go  fartl 
reason  of  the  rule,  as  adopted  in  the 
present  instance.     It  was  intended. 
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it  being  considered  both  just  to  the  witness  and  the  party,  not  to 
allow  the  witness  to  be  impeached,  perhaps  in  his  absence,  when 
there  was  no  opportunity  of  making  explanations,  by  pro^'ing, 
that  in  some  loose  conversation,  not  distinctly  understood  or  recol- 
lected, that  he  had  said  something  inconsistent  with  his  present 
evidence,  when  no  attempt  had  been  made  to  bring  the  facts  to 
his  recollection ;  but  how  does  this  apply  to  a  previous  examina* 
tion  taken  under  oaih,  when  the  witness  was  under  obligation  to 
tell  the  whole  truth  ? 

It  is  well  settled,  that  a  witness  may  be  contradicted  by  the 
contents  of  a  letter  which  he  had  written,  containing  statements 
at  variance  with  his  evidence,  without  laying  the  foundation  for  it, 
as  required  by  the  rule  in  the  Queen's  Case,  DeSobry  vs,  Dc' 
Laistre^  2  Har,  4*  J-  19 !•  And,  also,  by  his  recitals  in  a  written 
contract.  Drew  vs.  Wadleigh^  7  Greenlf,  94.  So  the  testimony 
of  a  witness,  taken  down  in  writing  by  a  Magistrate,  may  be  used 
to  show  contradictory  statements  made  by  him.  1  Hawk's  Law 
and  Equity  R.  344.  And  the  same  doctrine  is  recognized  in 
Pearce  vs.  Furr^  2  Smede  Sf  MarshaWs  JR.  54.  These  precedents 
appear  to' us  to  be  in  accordance  with  principle,  and  if  sound 
law,  they  must  control  this  case. 

[3.]  Another  question  made  by  the  record  is,  whether,  where 
evidence  is  received  to  contradict  or  discredit  a  witness,  it  may  be 
used  for  another  and  wholly  different  object,  to  wit :  to  show  that 
Crenshaw,  the  principal  in  the  debt,  wherein  the  plaintiffs  were 
securities,  had  paid  off  and  discharged  the  liability  himself?  We 
think  not.  We  do  not  say  that  the  interrogatories  of  Crenshaw 
might  not  have  been  offered  for  this  purpose ;  but  we  hold,  that 
under  their  introduction,  avowedly  for  a  totally  different  purpose, 
it  could  not  be  done.  At  the  same  time,  we  cannot  subscribe  to 
the  position  that  the  omission,  by  the  defendant,  to  plead  payment, 
would  have  excluded  this  proof.  For  this  being  an  equitable  ac- 
tion, any  thing  which  goes  to  show  that  the  plaintiffs  ex  equo  et 
bono,  viz  :  in  good  faith  and  conscience,  ought  not  to  recover,  will 
defeat  the  cause  of  action,  and  consequently  may  be  given  in  eri- 
dence  under  the  general  issue. 

[4.}  The  presiding  Judge,  among  other  things,  charged  the 
Jury,  that  the  testimony,  to  take  away  the  right  of  lien  in  the  de- 
fendant, either  by  express  agreement,  or  by  operation  of  law, 
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must  be  dear  and  explicit;  and  it  is  complained  that  the  rule  of 
eTidence,  as  thus  expounded,  is  too  stringent 

In  crimimul  caseSf  the  mind  of  the  Jury  must  be  satisfied  beyond 
a  reasonable  doubt ;  and,  in  some  few  instances,  the  law  pre- 
scribes the  number  of  witnesses — as,  in  cases  of  high  treason  and 
perjury,^/ iro  witnesses  are  essential  Indeed,  in  certain  dasses  of 
eiril  cases^  the  rule  laid  down  by  Judge  Sayre  would  not  be 
deemed  too  strong.  As,  fbr  instance,  where  you  propose,  by  /la* 
fW,  to  change  the  terms  of  a  written  agreement,  on  the  ground  of 
fraud  or  mistake,  the  evidence,  say  the  Courts,  must  be  dear  and 
irrefrag<ihle.  So  in  one  of  the  points  in  this  case.  It  is  suggest- 
ed, that  the  order  given  by  Crenshaw  to  the  plaintifis  <m  Chap* 
man,  his  collecting  agent,  is  ante-dated  just  one  year,  and  that  it 
should  bear  date  January,  1846,  instead  of  January,  1845.  To 
change  the  face  of  this  paper,  however,  the  proof  should  be  clesr 
and  erplicit ;  but  we  apprehend  this  case,  although  the  proof 
seeks  to  divest  a  vested  right,  either  under  the  express  agree- 
ment set  up  by  the  defendant,  or  by  operation  of  the  Law^  of 
Lien,  does  not  &I1  within  the  reason  of  any  of  the  foregoing 
principles.  The  law  rarely  interferes  as  to  the  quaniiiy  or  siwar- 
ure  of  proof;  and  it  is  best  not  to  undertake  to  subject  its  suflt- 
ciency  to  legal  definition  or  control.  In  the  nature  of  things  this 
cannot  be  done.  Qu€s  argwnefUa  ad  quern  modmii  probanda 
emifme  rei  svffidant  nmllo  certo  modo  satis  definiri  jtotest.  The  law 
very  properly  confides  this  matter  to  the  good  sense  and  integrity 
of  the  Jury.  It  is  for  the  party  to  procure  and  produce  the  best 
evidence  the  nature  of  the  case  will  supply,  and  it  is  for  the  Jury 
to  decide  upon  its  effect.  Here  the  proof  was  contradictory,  and 
the  Jury  might  have  believed,  under  the  charge,  that  the  testimo- 
ny should  have  heen  positive  and  free  from  contradiction;  where- 
as, all  that  was  necessary  was,  that  their  minds  should  be  saUsfitd 
af^er  weighing  all  the  facts  and  circumstances  of  the  case. 

Upon  the  whole,  therefore,  we  think  it  advisable  to  remand  diis 
cause  fbr  a  new  trial.    Judgment  reversed. 


/ 
I 
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No.  80— *RicHARD  W.  Bonner,  plaintiff  in  error,  vs.  The  State 
OF  Georgia,  ex  reUUume^  Columbus  A.  Pitts,  defendant  in 
orror. 

[1.]  According  to  the  proyisiona  of  the  Act  of  1819,  the  Jiuticea  of  the  Infe 
rior  CourtA  in  this  State  Continue  in  office  for  the  term  of  four  yean,  and  un- 
til their  successors  are  elected  and  qualified:   Held,   that  an  election  of    ' 
Clerk  of  the  Court  f4  Ordinary,  on  the  second  Monday  in  January,  1849, 
by  the  old  Justices,  between  the  election  and  qualificaiion  of  their  successors 
in  office,  'was  a  good  and  valid  election. 

{2.]  Where  a  person  is  in  office  under  a  prima  facie  title  thereto,  by  eolor  of 
rigktj  the  remedy  to  admit  another,  having  a  lawful  claim,  is  not  by  man- 
damns  ;  but  the  appropriate  remedy  is  by  information  in  the  nature  of  a 
-quo  tearranto. 

Mandamus.  Decided  by  Judge  Merri wether,  Jones  Supe- 
rior Court,  April  Term,  1849. 

* 

On  the  first  day  of  January,  1849,  at  an  election  for  Justices  of 
the  Inferior  Court  of  Jones  County,  Joseph  Day,  James  Gray, 
William  Moreland,  Sterling  W.  Smith  and  Thomas  S.  Humphries, 
were  elected,  and  their  election  was  duly  certifijed  to  His  Excel- 
lency the  Governor,  who  returned  their  commission,  together 
with  a  **'d€dimus  potesiatem,^*  &;c.  to  the  acting  Justices  of  the  In- 
ferior Court  of  said  County. 

On  the  second  Monday  in  January,  at  the  regular  terpi  of  the 
Court  sitting  for  Oi'dinary  purposes,  the  commission  and  ••  dedi" 
THUS**  having  been  received,  before  qualifying  the  new  Court  the  old 
Court  proceeded  to«lect  a  Clerk  of  the  Court  of  Ordinary  for  the 
ensuing  two  years;  andColumbus  A.  Pitts,  the  acting  Clerk,  was  du- 
ly elected.  Upon  the  afternoon  of  the  same  day,  the  newly  elected 
Justices,  after .  b^ing  qualified  and  commissioned,  proceeded  to 
elect  a  Clerk,  which  resulted  in  the  election  of  Richard  W.  Bon- 
ner. Certificates  of  the  election  were*  sent  by  each  Court  to  the 
Governor  of  the  State,  who  sent  a  commission  to  Bonner,  the 
Clerk  elected  by  the-new  Court,  *tp  whom  Pitte  delivered  up  the 
•books  and  papers  of  the  office,  and  who  proceeded  to  discharge  - . 
its  dv^ties. 

Subsequently,  on  31st  March,  1^49,  Columbus  A.  Pitts  prayed 
for  and  obtained  a  mandamus  nisi,  directed  to  Richard  W.  Bon- 
ner, the  acting  Clerk,  alleging  the  foregoing  facts ;  and  farther, 
VOL,  vn.    60     . 
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ihac  the  election  of  Bonner  was  not  by  the  Justices,  as  a  Court 
'sitting  for  Ordinary  purposes,  the  same  having  adjonmed,  and 
there  being  neither  Clerk  or  minutes  of  the  Court  present,  and  that  * 
his  election  was  void ;  an4  requiring  that  Bonnpr  show  cause,  at  the 
regular  term  of  the  Court,  why  he  should  not  driver  up  the 
booKS,  &c.  to  the  relator,  Pitts,  and  permit  him  to  be  restored  to 
the  full  jenjoyment  of  the  office  of  Clerk  of  the  Court  of  Ordinary. 

To  this,  thp  respondent,  Bonner,  made  return,  and  for  •  cause 
why  the  mandanius  ^houlcl  not  be  made  absolute,  submitted — ^ 

1st  That  the  writ  of  mandapaus  «hould  have  been  dnrected  tjo 
His  Excellency,  Governor  Towns,  and  not  to  tl^erespondcfnt,  be- 
cause it  is  not  within  liis  power  te  restore  the  office  to  him.    . 

2d.  That,  holding  the  office  under  color  of  right,  at  l^^ist,  ma^ 
damns  was  not  the.proper  remedy^  but  an  information  in  the  na- 
ture of  a  writ  of  **quo  warranto" 

3d.  That  it  was  the  exclusive  province  of^e  Grovemor  of  the. 
State,  to  decide  between  the  claims  of  respondent  and  relator, 
and  the  Superior  Court  had  no  jurisdiction  of  th^  question. 

4th.  That  the  election  of  relator,  was  >by  a  Court  whote  t^m  • 

•  •  • 

'of  office  had  expired. 
'  5th.  Because  the  election  of  Pitts  was  made  in  fraud  of  the  taw  * 
and  of  the  rights  of  the  citizens  of  Jones  County,  because  the  Jus- 
tices had,  at  the  time,  the  commissions  of  the  persons  elected,  as 
their  successors,  with, a  "  dedimu$*'  from  the  Governor,  to  qualiff 
theiQ ;  that  their  successors  appeared  and  demanded  to  be  quali- 
fied, which  was  refused  by  the  Court  then  sitting. 

6th.  That  the  respondent  was  duly  elected  and  commisfflooed 
as  Clerk  of. the  Court  of  Ordinary,  and  entitled  to  discharge  its 
duties. 

^T^  That  relator  had  voluntarily  delivered  up  the  books,  &c 
to  jiaabondetit,  and  had  thereby  abandoned- hia  claim  to  said  af> 
fiee,  it  iny  he  had. 

The  C<Mi¥t  below  grant<9d  a  .mandamus  absolute ;  and  from  this 
.decisioh  Bdlitter  appealed  to  this  Couvt. 

The  queSlioHli  h^re  argued  and  dedded,  vf^re—  . 
.    'Ist.  Whetl^r  the  election  of  Pitts  was  valid  and  binding. 

2d.  Whether  a  mandamus  was  a  proper  remedy. 

ft 

Cons,  Tor  plaintiff  in  error. . 
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•  let.  The  record  dUdoses  the  fact,  that  the  plaintiff  in  error  is 
in  the  possession  of  the  office  of  Clerk,  hy  virtue  of  the  cornmiv- 
sibn  from  the  Governor  of  (he  State ;  he  is  therefore  exerdsing 
the' duties  of  the  office,  under  color  of  right. 

The  relator  oliums  title  to  the  office.  In  such  case,  the  title 
of  the  plaintiff  can  he  inquired  into  only  hy  writ  oiquo  toarranto.' 
6  Iredell,  155.  5  Stew,  if  Port.  40.  1  Ala.  R.  688.  3  Jokiu.  Ca.79. 
2  Johns.  R.  190.  5  Hill^  61(S.  3  Dallat,  490.  4  Cowen,  100  in  , 
notes.  3  Black.  C.  262.  Angell  if  Ames  ^on  Corp^  557.  Peters- 
ijorfy  349,  352. 

2d.«  The  proper  Office  of  mandamus  is  to  enforce  the  perform- 
ance of  some  official  duty;  therefore,  a  writ  of  mandamus  should    * 
not  be  granted,  where  the  prayer  of  the  peti^on  is,  that  it  may  be    , 
issued  against  one  having  no  power  to  execute  it.     SUite,  vs. 
Dunn,  Minor,  46.    .1  Cotcen,  502.    5  Pick.  329.     1  Minor,  47.    3  ' 
Smede  ^  Marsh.  713.     1  IrrdeU,  22.    4  Hwnph.i27.  •  1  LreddVs 
Law,  41&     4  Serg.  SfRawle,  448.     Bacon's  Abridg.  title**  Man-    . 
damusy  E.    5  Comyn's  Dig.  44.    3  Black.  Com.  265. 

'34.*  The  writ  of  mandamus  will  not  lie,  where  there  is  another 
remedy.  2  Term  ^259.  1  Ala.  R.  15.  3  Black.  Com.  110. 
.1  Crunch,  67.  1  Cowen,  417.  7  East,  353.  2  Maule  if  Sd.  80. 
Dudley's  Oeo.  Decis.  37.  Minor,  56.  2  MeCord,  170.  1  Wend. 
318.  2  Grattan,  575.  2  Leigh,  165..  10  Miss.  117.  3  Johns. 
Co.  19.    3  Smith,  369^    5  Comyn's  Dig.  31.     Om^.  378. 

4th.  Writ  oi'quo  warranto  lies  against  an  officer  commissioned 
under  the  authority  of  the  State.  1  McCord,  52.  2  Stewart,  231. 
1  iftM.  115.     ;0  Mass.  290.     1  Oa^A,  67.     1  Cond.  R.  267. 

5th.  The  acts  and  conduct  of  the  old  Justices,  in  refusing  to 
qualify  the  Justices  electa  as  set  foirth  in  the  bill  of  exceptions, 
.  wps  a  violation  of  their  duty  and  a  fraud  upon  the  rights  of  the 
people;  and  rendered  their  action,  in  relation  to  t^e  election  of 
Clerk,  void.     Prince's  Dig.  180,  910,  179.     Hotchkiss,  501,  ^07 
to  510.     Prince's  Dig.  177.     Hotchkiss,  688,  689. 
•     6th.  The  surrender  of  th6  office  of  Cler)c  and  its  records,  and 
the  giving  entire  control  of  the  same,  hy  the  relator  to  the  plain- 
tiff in  error,  bars  the  relator  of  any  right  or  claim  to  the  office. ' 
•  1  Dev.  if  Bat.  61.     lb.  406.     42  Eng.  Com.  Law,  760.    2  Bam. 
if  AhL  239. 

Q,.  Habdeman,  for  defendant  in  error,  submitted —   ^ 
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-Ist  That  the  memben'  of  rhe  Coun,  hy  whom  relator  was 
elected  on  the  2d  Monday  in  January,  IB49,  wer«  the  Jubdccis  of 
the  Inferior  Court  for  the  County  of  Jones,  and  u  such,  GoaelK 
tuted  the  Couit  of  Ordinary  for  iburyears  from  the  time  c^thnr 
election,  and  until  their  Buccesabrs  were  elected  and  pudifitdi 
and  as  such.  Justices  had  the  right  to  liold  the  Court  of  Ordinar  j 
for  said  County,  on  the  Sd  Monday  io  January,  1819,  sndtodect 
B  Clerk.     Prina:'i  Dig.  18Q,- 181. 

2d.  That  the  relator,  Columbus  A.  Pitts,  having  been  daly  . 
elected  Clerk  of  the  Court,  of  Ordinary  of  Jwies  County,  qn  the 
Sd  Monday  in  January,  1847,  and  conunisnoned  as  sucb  by  tbe 
Governor ;  and  nnt  having  been  removed  for  malpractice  ta  of^ 
fice,  has  the  legal  right  to  act  as  such  Clerk,  until  a  legal  succes- 
sor to  him  ia  elected;  and  that  relator's- re-election  on  the  2d 
Monday  in  January,  1849,  was  legal,  and  by  the  proper  legal 
power,  when  sitting  as  a  Court  ofOi-dinary ;  uid  thatthasubaequent 
election  ofBonner  was  illegal  and  Toidihaving  been  madeaubeequeu 
to  relator's  election,  and  by  the  Justices  when  eittiug  otherwuo 
than  a  Court  of  Ordinary.  3d  Artide  of  the  CoiMU»Imk  >^  Geor- 
gia, aeetimt  6,  Prince'a  Digat,  910,  231,  239,  241.  Act*  )^IS35, 
'41. 

3d.  That  where  a  party,  is  improperly  suspended  or  remoTodl 
'  from  an  office  that  concerns  the  public,  or  administration  of  jus- 
tice, a  maiu^tniwhes  to  reatorehim,  provided  he  has  no  other  ^ie~ 
cific  legal  remedy,  i  Bacon,  title  M<a»(Za»u»,496(  500, 601,503. 
,  2  SdioynU  Niti  Print,  ^n .  Brew  vt.  The  JmUm ^  the  Stoeet 
Spritig  Biatrial,  3  Hen.  If  Munf.  1,  22,  23,  35,  36,  37,  38,  39.  46 
and  47.     Cowper,  370.     2  Bay,  105. 

4th.  A  taandamut  must  be  directed  to  him  who  is  obliged  to 
execute  and  obey  it.  Bacan,  title  Mandamu*,  516.  2  Selvyn't 
Niti  Piiiu,  816,  827.  It  will  not  lie  against  the.Chief  £xeciilivQ 
of  a  State. 

5th.  The  writ  of  quo  warranto  or 
thereof,  would  not  be  a  sufficient  remi 
judgment  of  the  Court  in  such  case,  : 
fice  be  seized  for  the  benefit  of  the  pu 
be  ousted  and  fined,  and  that  he  pay 
store  relator.  ^  Seltoyn't  Nm  Print, 
347.     3  Hen.  IfMwif.  16.  17,  35. 
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6th.  That  relator  could  not  bring  qtto  warranto^  at  his  own 
mere  will  and  right,  because  such,  writ  must  be  brought  in^tho 
name  of  thq  Attorney  General  or  Solicitor  General.  2  Sdwyn^t 
Nisi  Prius,  873,  '4.  Blackatane^s  Commentaries,  3  Hen.  ^  Munf, 
16, 37. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

Two  questions  were  submitted  on  the  argument  of  this  cause,   , 
for  the  judgn^ent  of  the  Court : 

IsL  Whether  the  election  of  Pitts,  as  Clerk  of  the  Court  of 
Ordinary,  by  the  old  Justices  of  the  Inferior  Court  of  Jones 
County,  as  stated  in  the  record,  was  a  legal  and  valid  election. 

2d.  Admitting  that  Pitts  had  been  duly  and  legally  elected  by 
the  old  Court,  was  a  mandamus  the  proper  remedy  to  vacate  the 
office  of  Clerk  of  the  Court  of  Ordinary  held  by  Bonner,  under 
a  commission  from  the  Executive  of  the  State,  and  who  was  exer- 
cising the  duties  of  that  office  under  such  commission. 

[1.]  Was  the  election  of  Pitts  by  the  old  Justices,  legal  and 
valid  in  law  ?  Had  the  old  Court  the  legal  power  and  authority 
to  electa  Clerk  of  the  Court  of  Ordinary,  at  the  time  and  in  the 
manner  Pitts  was  elected  \ 

By  the  Act  of  16th  February,  1799,  jurisdiction  is  expressly 
given  to  the  Courts  of  Ordinary  in  each  County  in  this  State,  to 
appoint  their  own  Clerks,     Prince^  231. 

By  the  Act  of  1811,  the  Justices  of  the  Inferior  Court  in  the 
several  Counties  of  this  State  were  required,  at  the  usual  places 
ci  holding  their  Courts,  on  the  first  Monday  in  January  in  the* 
year  1813,  and  on  the  first  Monday  in  January  in  every  second  * 
year  thereafter,  to  proceed  by  ballot  to  the  choice  of  Clerks  of 
the  Courts  of  Ordinary,  who  shall  hold  their  office  for  and  diiring 
the  term  of  two  years,  unless  sooner  removed  for  malpractice  in 
office,  and  until  a  successor  is  in  manner  aforesaid  elected. 
Prince,  241. 

By  the  Act  of  1839,  after  reciting,  it  frequently  occurs  that  the 
Justices  of  the  Inferior  Court  fpr  the  several  Counties  of  this 
State,  fail  to  elect  a  Clerk  for  the  Court  of  Ordinary,  on  the  first  . 
Monday  in  January,*  as  required  to  do  by  law ;  for  remedy  where- 
of, it  is  declared,  "  that  in  future,  where  the  Justices  of  the  Infe- 
rior Court,  as  aforesaid,  shall  fail  to  elect  a  Clerk  as  aforesaid, 
that  it  ahall  and  may  be  lawful  for  the  said  Justices,  or  a  major- 
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ity  of  theiQi  to  proceed  at  auy  time  thereafter,  and  previotis  to  the 
next  regular  time- of  said  election,  to  elect  a  Clerk  lEd  aforesaid." 
Pamphlet  Laws,  1839,  '41. 

The  election  of  Pil^s  was  made  by  the  Justices  of  the  Inferior 
Court  of  Jones  County,  ^t  the  usual  place  of  holding  Court  in 
that  Cdunty,  on  the  second  Monday  in  January,  1S49,  as  provi- 
ded by  the  Act  of  1839.  At  the  time  of  the  electi6n  of  Pitts  by 
the  old  Justices,  on  the  second  Monday  in  January,  1849*  the* 
newly  elected  Justices  of  the  Inferior  Court  were  iio^  qualijied  to  * 
make  an  election  of  Clerk — ^they  had  not  taken  the  oath  of  office 
as  prescribed  by  law.  The  old  Justices  of  the  Inferior  Court, 
who  had  been  previously  elected  according  to  law,  and  who  made 
the  election,  were  duly  qualified  as  such  Justices,  and  authorized 
and  empowered  to  do  dl  'official  acts  entrusted  .to  th^m  and  e&« 
joined  upon  them  by  law,  at  the  time  the  election  of  Pitts  .was 
-made  by  them..  By  Ahb  first  sectibn  of  the  Act  of  1819,  it  is  de- 
ojared  that  the  JusUees  of  the  Inferior  Courts  shall  continue  in 
'  office  for  the  term  ol'four  years,  and  until  t/ieir stuxxssors  are d^xt-^ 
ed  and  qualified^  unless  removed,  &c.  ,  Prinee,  180. 

The  official  power  and  autiiority  of  the  old  Justices,  did  not 

terminate  when  their  successors  were  elected  on  the  first  Monday 

in  January,  1849 ;  their  official  power  and  authority  continue 

.  until  their  successors  were  not  only  •ejected,  «but  qualified  by  ta* 

king  the  oath  of  office. 

That  the  old  Justices  were  clothed  with  the  l^gal  pow^r  and 
authorityto  tnak^'the  election  of  a  Clerk  of  the  Court  ofOrdina^ 
^y  for  Jones  County,  at  the  tim^  and  place  specified  in  the  re- 
cord, under  the  Constitution  and  laws  of  this  State,  ifi  a' proposi- 
tion, too  plain,  in  our  judgment,  to  admit  of  argument  or  discus- 
sion. But  it  is  said  thai  the  old  Justices,  in  making  the  election 
.of  a  Clerk  befiare  i^e  newly  elected  Justices  were  t|ualified,  pniD» 
tised  a  fraud  upon  the  people  of  Jones  County ;  and  therefere, 
the  election  of  Pitts- is  void.  If  the  old  Justices  have  acted  in 
bad  ^th  towards  those,  whose  agents  they,  were;  if  they  have 
viblated  the  trust  and  confidence  reposed  in  them  by  their  eo»^ 
'stituents,  who' appointed  them  to  office,  then  are  they  resgoniAte 
*'  to  them;  and  with  them  we  leave  their* official  conduct, fio 
thcfy  may.b.e  considered  as  having  abused  it,  for  any  selfish,  td^i 
proper  object.  The  only  question  for  us  to  decide  is,  whether 
th'ey;had  ^e  2e^ii^  .power  and  authority -to  make  the  e}#cCionr  of 
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tbe  Clerk  of  the  Court  of  Ordmary ;  not  whether  they  abused 
the  power  and  authority  with  which  thev  were  clothed,  by  exer- 
cising it  improperly  and  indiscreedy.  Did  Pitls^  the  Clerk  elected 
by  the  old  Justices,  acquire  a  right  and  title  to  the  office,  for  the 
term  of  two 'years,  by  virtue  of  said*  election?  We  are  of  the 
opinion  that  he  did  acquire  such  right  and  titfe  to  the  office,  by 
virtue  of  his  election  as  stated  in  the  record ;  and  therefore,  we 
affirm  the  judgment  of  the  Couit  below,  as  to  this  brancli  of  the 
ease, 

[2.J  Was  the  proceeding  t>y  mandamus  the  proper,  remedy  to 
vacate  the  commission  of  Bonner,  who  .  Was  elected  by  the  new 
Justice,  and  commissioned  by  the  Governor  ?  From  the  record 
in  this  case,  it  appears  that  the  respondent,  Bonner,  was  the  act- 
ing Clerk  of  the  Court,  of  Ordinary  of  the  County  of  Jones,  un- 
der a  commission  from  the  Governor  of  this  State.  He  was  in 
*  .   '  •  * 

possession  of  the  books  and  papers  appertaining  to  the  office,  and 

•.  exercising  the  duti^  thereof  upder.  a/^nma^cie  title;*he  was 
the  officer,  de.  facte,  ^nd  one  of  the  objects  of  the  mandamus  was, 
to  inquire  into  the  validity  of  the  respondent's  title  to  the  office, 
and  to  vacate  the  samor    In  our  judgment,  the  relator  h$id  another 
.  specific,  and  much  more  appropriate  remedy,  to  try  the  validity 
•  of 'the  respondent's  title  to  tbe  office  which  he  was  exercising,  by 
.  an  information  in  the  nature  of  a  quo  warranto:    In  The  Kmg  vs, 
JTke  Mayor  of  Cdchesier,  (2.  Term  Rep,  259,)  it  was  held,  that  a 
miandamMS,  to  admit  a  Recorder,  should  be  refused,  because  there 
'  was  a  Recorder,  de  facto,  and  the  party  had  another  remedy  "by 
quo  warranto,  though  both  of  them  claimed  under  the  same  elec- 
tion.    In  The  State  vs.  Deliesseline,  (1  McCord*s  Rep,  52,)  it  was 
held,  that  an  information  in  the  nature  of  a  quo  warranto  may  be 
filed  against  an  officer  who  holds  a.  commission  under  the  author- 
.   ity  of  the  State.    In  The  SCjote  ex  relatione  ofMeUde  vs,  Dunn,  (1 
Minor*s  Ala.  Rep.  46,)  the.  Court  riijed,  that  a  mandamus  would 
not  lie  on  behalf  of  one  claiming  an  office,  when  another  held  the 
commission,  and  was  ib  tHe  exercise  of  the  duties  of  the*  office^ 
and  that  quo  toarranto  was  the  proper  remedy.    la  The  People 
vs^  The  Corporation  of  New  York^  (3  John.  Cases,  79,)  it  was  de- 
eidcijd>  that  when  a  person  is  in  office^  by  color  of  right,  the  remedy 
is  not  by  mandamus  to  admit  another,  having  lawful  claim,  but 
by  inibrmation  in  the  nature  of  a  quo  warranto.    From  the  facts- 
of  this  case,  as  the  same  appear  on  t^e  record  before  usV  it  is  our 
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jud^cnt,  that  the  relator  ought  lo  have  proceeded  by  qito  war- 
ranto in  the  first  inatancc  against  Bonner,  the  respondeirt,  and  ob- 
tained judgment  of  oiuter  against  him,  upon  the  inquiry  by  what 
authority  he  held  and  exercised  the  dniiea  of  the  office  of  Cleri 
of  the  Court  of  Ordinary  /  That  upon  such  incjuiry  being  had, 
and  judgment  of  otuUr  obtained,  vacating  his  dbira  or  title  to  tbe. 
office,  and  the  legality  of  the  relator's  election  to  the  office  being 
cstabli^ihed  by  the  final  judgment  of  a  Court  of  competent  juiis- 
diction,  then  for  the  relator  to  apply  to  the  Goremer  for  a  com- 
raiaeion,  which  we  cannot  permit  ourselves  to  doubt,  would  have 
been  promptly  issued  to  him,  for  tho  reason  drat  BuebjudgBoeat  of 
a  Court  of  competent  jurisdiction  as  to  the  validity  of  the  rel»i 
tor's  election  to  the  office,  and  hia  right  to  a  conuniasioR,  would - 
afford  to  the  Executive  Department  the  most  conchisive  Bi>d  asti^ 
factory  evidence  of  the  fact,  that  the  relator  was  the  indtvidtul 
'  duly  and  legally  elected  to  the  office  in  question.  Having  diuti^ 
ed  his  commission  from  the  Governor,  and  the  prima  Jaeie  tftla 
of  the  respondent  to  the  office  having  been  vacated  by  the  judg- 
ment of  the  Court  upon  the  que  toarrattto,  the  relator  wouU  be 
entitled  to  the  possession  of  the  books  and  papers  sppertainhig  le 
the  office,  and  a  clear  right  to  exercise  the  duties  theieof,  and  ^en- 
joy its  emoluments.  Should  the  Court  of  Ordinary,  boweVer, 
refitse  to  permit  him  to  recnveinto.his  custody  and  posseaioa  Ae 
books  and  papers  appertaining  to  the  office,  and  refiise  to  permit 
,  him  to  exercise  the  duties  thereof,  as  pointed  out  bf  Law,  (which 
'  we  cannot  presume  would  have  been  the  caae,)  then  the-  relator 
would,  in  our  judgment,  be  entided  to  &  moxiJfznKf,' directed  to 
the  Court  of  Ordinary,  requiring  it  to  admit  him  into  th»  poasefr- 
sion  of  the  books  and  papers  of  the  office,  and  into  the  full  ca- 
joyment  of  the  rights  and  privileges  thereof  An  objeclioa  w«9 
urged  on  the  argument  to  the  coarse  we  have  indicated,  by  ifae 
counsel  for  the  relator,  because  the  remedy  would  be  imperiecC 
and  inadequate,  inasmuch  as  tbe  G 
ed,  by  mtrndamnt,  to  issue  a  comn 
hii  refuaa)  to  do  so.  The  presumj 
ofiicer  of  the  Govemment  will  do 
will  not,  for  a  raomant,  indulge  tti 
Magistrate  of  the  State  will  not  ch 
each  and  every  duty  enjoined  npt 
bend,  so  for  as  individual  rights  are 
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ed  on  the  argument  cannot  be  sustained,  either  by  principle  or 
authority,  in  this  country.  In  England,  it  is  true,  the  law  ascribes 
to  the  King,  in  his  political  capacity,  absolute  perfectum^^he 
maicim  there  is,  that "  the  King  can  do  no  wrong;"  but  that  max* 
iro  is  not  applicable  to  the  Chi^  Magistrate  of  a  republican  State. 
The  right  of  sovereignty  here  is  in  the  people,  and  not  in  the  ex- 
ecutive authority  of  the  State.  All  the  power  and  authority  of 
the  executive  officer  of  the  State,  is  derived  from  the  people-— 
they  have,  by  their  Constitution  and  laws,  delegated  it  to  him,  and 
defined  his  dudes.  Every  officer,  from  the  highest  to  the  lowest, 
in  our  government;  is  amenable  to  the  laws  of  his  country,  for  an 
injury  done  to  individuals,  either  by  a  violation  of  them,  by  acts 
of  commission,  or  refusing  to  do  that  which  the  laws  enjoin  upon 
him  as  a  duty.  When  the  voice  of  the  people  speaks  in  the  form 
of  a  legislative  enactment,  all  are  bound  to  obey  the  mandate ; 
and  the  people  have  ordained  and  established  the  proper  tribu* 
nals  to  enforce  obedience  to  their  will,  for  the  protection  and  se- 
curity of  individual  rights. '  In  all  cases  where,  by  the  Constitu- 
tion and  laws  of  the  State,  the  executive  officer  is  vested  with  the 
legal  dUcreHoH  to  do  or  not  to  do  any  particular  act,  he  is  not 
amenable  to  judicial  process ;  fbr  if  he  errs  in  his  judgment* 
or  exercises  his  discretion  improperly,  his  acts  can  only  be  exam- 
ined politically ;  but  when  the  laws  of  the  State  require  &  specific 
duty  to  be  performed  by  him,  and  individual  rights  depend  upon 
the  performance  of  that  duty,  the  individual  who  may  be  injured 
by  a  refusal  to  perform  such  duty,  enjoined  by  law,  has  the  right, 
in  our  judgment,  to  resort  to  the  proper  tribunals  of  his  country* 
for  a  remedy.  The  distinction  is  between  those  executive  duties, 
delegated  by  the  Constitution  and  laws,  in  which  the  officer  may 
properly  exercise  a  ducretions  and  those  duties  which  are  merely 
tfunuterieUf  and  in  the  performance  of  which  no  discretion  is  dele* 
gated  to  the  officer.  With  regard  to  the  former  class  of  duties 
delegated  to  the  Executive,  the  Courts  have  no  power  or  author- 
ity to  interfere  with  or  control  in  any  manner  whatever;  but  with 
regard  to  the  latter  class,  when  the  act  or  duty  to  be  performed 
does  not  require  the  exercise  of  any  discretion  on  the  part  of  the 
Executive,  and  he  is  made  by  the  law  merely  the  mimsierial 
agent,  to  perform  certain  duties  in  behalf  of  the  people,  then  he 
may  be  required  to  perform  such  duties  as  required  by  law,  at 
the  instance  of  a  citizen,  whose  rights  are  dependent  on  the  per- 
VOL.  v^.     61 
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formanee  of  euch  duty,  by  resorting  to  the  appropriate' 
for  that  purpose. 

This  identical  question  was  elaborately  discussed  and  dedded, 
in  Marbury  v».  Maduem,  I  Craneh't  Rep.  137. 

Chief  Justice  MarthtUl,  in  delivering  the  judgment  of  tbe 
Court  in  that  case,  speaking  of  the  dntiea  of  the  Execntire 
officer  of  the  United  States,  thus  expresses  himself — "  But  when 
the  Legislature  proceeds  to  impose  on  that  officer  other  da- 
ties — when  he  is  directed,  pwemptori/y,  to  perform  certain  Att»— 
when  the  rights  of  individuals  are  dependent  on  the  perfonnaace 
of  those  acts — he  is  so  &r  the  officer  of  the  law — is  amenable  to 
the  latBt  for  hia  conduct,  and  cannot,  at  Ai'i  ducretvm,  tport  awag 
.the  vetted  righuof  oOien"  The  doctrine  with  regard  to  judicial 
interference  with  the  duties  of  the  Executive  Department  of  tbe 
Government,  underwent  a  moat  thorough  and  searching  investi- 
gation in  the  case  of  Kendall  vt.  The  Ikited  StaUt,  12  Peta^'  ^. 
524.  The  whole  Court  were  of  the  opinion,  that  a  mandm^mt 
would  lie  against  one  of  the  executive  officers  of  tbe  GovermoeDt 
to  enforce  the  perfbnnance  of  a  mere  ministerial  act. 

Three  of  the  Justices  dissented  from  tbe  opinion  of  the  major- 
ity of  the  Cosrt,  on  the  gronnd,  that  the  Circuit  Court  of  the 
DistrictofCcdumbia  had  not  the  power  and  jurisdiction  conferred 
on  it  by  Congress,  to  issue  the  writ  of  >naiii2a>nw,-  but  as  to  the 
quesdon  whether  the  writ  pf  mandavtiu  could  be  issued  to  ao  ex- 
bcntjve  officer,  to  compel  the  performance  of  a  mere  miuisieiial 
act  required  by  law,  the  whole  Court  were  uttanimons. 
•  The  Act  of  1799  declares  that  the  Court  of  Ordinary  shall  ap- 
point its  own  Clerk,  who  ihall  be  committioned  by  the  Governor. 
Prince,  231. 

The  Governor  has  no  discret 
Clerk  of  the  Court  of  Ordinary 
that  when  he  is  appointed  by 
der  th«  law,  the  Governor  thall 
dividual  is  appointed  Clerk  of) 
to  law,  he  has  a  vested  right  to 
and  also  has  the  legal  right,  whe 
from  the  Governor ;  far  the  langu 
becommiitioitedbythe  Governor." 
appointment  of  a  Clerk  of  the  C 
thereof!     The  certificate  of  the 
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Tidual  to  tbat  office,  duly  certified  by  a  majority  of  the  Justices  of 
the  Court  But  suppose  the  question,  as  to  the  legality  of  the 
election,  has  underwent  a  judicial  investigation  before  a  compe- 
tent tribunal,  and  the  final  judgment  of  a  Court  (^competent  ju- 
risdiction declares  that  a  particular  individual  was  duly  and  legal- 
ly elected  to  that  office  :  for  example,  the  judgment  of  the  Court 
declares  that  Columbus  Pitts  was,  on  the  second  Monday  in  Jan- 
nary,  1849,  duly  and  legally  elected  Clerk  of  the  Court  of  Ordi- 
nary of  Jones  County,  for  the  ensuing  two  years,  and  such  judg- 
ment should  be  regularly  certified  to  the  Governor,  would  not 
such  judgment  afford  the  highest  evidence  to  the  Executive  de- 
partment, as  to  who  was  legally  appointed  theCl^rkof  the  Court 
of  Ordinary  of  that  County?  Would  not  the  individual  so  de- 
clared to  have  been  duly  appointed  Clerk,  by  such  judgment, 
when  properly  certified  to  the  Governor,  be  entitled,  under  the 
/a2£T,  to 'his  commission?  Would  the  Governor,  under  the  law 
which  declares  the  Clerk  appointed  by  the  Court  of  Ordinary, 
**  shall  he  commiasUmed  by  the  Governor^*  have  any  discretion  as 
to  the  performance  of  the  mere  ministerial  act  of  issuing  the  com- 
mission, in  obedience  to  the  mandate  of  the  people,  as  declared 
in  the  form  of  a  legislative  enactment  ?  To  say  that  the  Execu* 
tive  officer  of  the  State,  on  the  supposed  statement  of  facts,  would 
be  at  liberty  to  refuse  a  commission  to  the  individual  legally  de- 
clared to  have  been  elected  to  the  office  of  Clerk,  would  be  to 
say  that  such  officer  was  above  the  laws  of  the  people  ;  that  he 
liad  the  right  to  exercise  despotic  power,  regardless  of  the  laws 
of  the  people;  and  in  the  language  of  Chief  Justice  Marshall^  iU 
Ais  discretioHf  sport  away  the  vested  rights  of  individuals,  se- 
cured and  protected  by  the  laws  of  the  land. 

The  doctrine  contended  for,  might  meet  with  favor  in  monarch- 
ical and  despotic  governments,  but  cannot  be  sanctioned  in  a  re- 
publican State,  where  the  sovereign  •authority  is  vested  in  the 
people,  who  have  the  right  to  limit  and  prescribe  the  duties  of 
their  public  officers,  by  laws  of  their  own  enactment*  This  right 
of  the  people  to  enact  laws  prescribing  specific  duties  to  be  per- 
formed by  public  officers,  for  the  benefit  of  individuals  or  the 
community  at  large,  would  be  entirely  nugatory  and  inoperative, 
if  there'was  no  remedy  provided  to  enforce  obedience  to  them. 
Such  a  state  of  things  does  not,  in  our  judgment,  exist  in  this 
Govemraent. 
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The  appropriate  remedy. for  the-  relator  in  this  case  being  sa 
infiinnatioD  id  the  nstare  of  a  quo  warranto,  and  not  by  mowIamMt 
the  jodgtoent  of  the  Court  below  ia  reversed  on  that  ground.  - 


No.  81. — James  T.  Diokek,  plaintiff  in  error,  m.  Vwsoh  Josir' 
BON,  defendant. 

[t.]  The  opinion  of  m  witncH  (other  thina  nbicribing  witoeu  orspbjii- 
cian,)  i*  not  competent  to  prove  the  bianit;  of  &  gnntw,  anleai  the  bets 
mnd  drcuintttiicei  are  ilBted,  upon  which  it  u  fonnded. 

[S.]  Wbeo  •  gnntoT  goei  into  Chueery  toKToidhii  owd  deed  upon  ibe 
groQud  of  inunity,  the  borlhen  is  upon  him  to  proTe  it  at  the  time  the  deed 
wu  eiecated,  the  law  preiuming  aanity;  but  if  lofrifjiaJ  inmiirr  >*  I^^'^Bn 
previoDi  to  the  eiecnltcii]  of  the  deed,  (be  prefomption  of  Uw  ii,  ihst  it 
oonlinDap  to  the  time  when  the  deed  i«  exeonted,  and  the  boithen  of  proring 
■ani^  at  the  making  of  the  deed  is  devolved  npon^he  other  cide. 

[3.]  In  inch  a  case,  one  ii  iaaane  who  ha*  not  strength  of  mind  and  reaasa 
eqcal  to  a  clear  and  fnll  undentanding  of  the  nature  and  amseqneiMxa  of 
bii  act  iQ  making  a  deed. 

[4.]  The  Btatate  of  Limitatwns  will  ms  against  an  inMne  pecion  fnun  the 
time  of  hii  reiloration  to  sanity,  with  knowledge  of  the  Eiiilciice  of  Ifae 
deed. 

[5.]  A  defendant  is  not  protected  by  the  BlKtnte  of  Limitations,  mien  be  f*> 
tablishes  possessioa  in  himself,  or  those  noder  whom  he  claims,  far  di6  ata- 
taiory  tenn. 

In  Equity,  in  Warre: 
Satu,  April  Term,  184 

VinaoQ  Johoaon,  ia  '. 
Court,  alleging  that  on  '. 
oertaia  land  to  James  T 
be  made  a  deed  to  ceiti 
U  the  grantor'a  death ; 
Mid  fraudulently,  from  ti 
from  bodily  and  mental  i 
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contract.  The  bill  prayed  tbat  the  deeds  might  be  given  up  to 
be  cancelled. 

On  the  trial,  it  was  proved  that  Johnson  and  Dicken  wei^e  half- 
brothers,  and  much  testimony  was  introduced  to  show  the  inca- 
pacity  of  Johnson,  from  continual  drunkenness  from  some  tibie 
previous  to  the  deeds  to  the  year  1839. 

There  was  proof  that  Dicken  took  possession  of  the  land  at  the 
time  of  making  the  deed,  but  no  proof  of  continuous  possession. 

Complainant  offered  in  evidence  the  depositions  of  one  Ezekiel 
Brown,  who  swore,  **  that  he  was  employed  by  Johnson,  from 
1B30  to  1835,  and  lived  on  the  same  farm  with  him  in  the  year 
1834 ;  knew  him  to  be  deranged  from  the  excessive  use  of  spirit- 
uous liquors.  He  was  in  the  habit  of  drinking  to  excess,  which 
did  bring  about  derangement  of  his  mental  faculties.  He  was 
repeatedly  deranged — so  much  so  that  he  appeared  to  be  afraid 
that  his 'own  negroes  would  kill  him,  and  would  say  that  they 
were  after  him  to  kill  him.  He  never  did  oiler  to  give  all  of  his 
property  to  witness,  biit  did  offer,  in  1833,  to  give  him  a  negro 
and  lot  of  land,  vvrithout consideration." 

Defendant's  counsel  objected  to  this  as  evidence,  on  the  ground 
that  it  was  the  opinion  of  the  witness  as  to  the  sanity  of  tbe  grant- 
or.    The  Court  overruled  the  objection,  and  defendant  excepted. 

Defendant's  counsel  requested  the  CouVt  to  charge  the  Jury, 
that  "  sanity  was  always  to  be  presumed,  and  that  unless  fixed  in- 
sanity was  shown  previous  to  the  execution  of  the  deeds,  the 
burthen  of  proof  was  on  the  complainant  to  show  that  he  was 
incapacitated,  at  the  time,  of  making  the  deeds  ;**  and  also, "  that  if 
tbe  complainatit  was  incapacitated  at  the  time,  yet  if  seven  years 
elapsed  after  his  restoration  to  capacity,  before  the  filing  of  his 
billlo  set  the  deeds  aside,  with  a  knowledge  that  such  deeds  ex- 
isted, his  right  to  relief  ivas  barred  by  the  Statute  of  Limitations." 

The  Court  did  not  give  the  charges  as  prayed,  but  did  charge 
the  Jury,  among  other  things,  "  K  the  party  had,  at  the  time,  sufii- 
cient  mind  and  reason  to'  be  capable  of  knowing  his  real  situation 
and  GonditioD-— of  knowing  and  clearly  understanding  what  he  is 
doing— of  perceiving  the  effects  of  his  acts-rbe  cannot  complain, 
subftequently,  of  the  act  done  by  him  in  transferring  his  proper- 
ty." •^If,  from  the  evidence,  you  believe  the  complainant  was  of 
sufficient  strength  of  mind  to  understand  the  nature  and  effects  of 
hia  acts  at  the  dates  of  these  deeds,  they  cannot  be  set  aside." 

> 
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**  If  incapacity  in  the  complainant  be  proved  to  have  existed  at 
any  reasonable  time  previous  to  tb^  making  of  tbe  deeds,  it  was 
incumbent  on  tbe  defendant  to  sbow,  at  tbe  time  of  executing 
tbe  deed,  tbat  capacity  to  contract  was  restored ;  tbat  his  mind 
had  become  strengthened  to  that  degree  that  he  understood  the 
nature  and  effect  of  his  acts.^'  '*  If  the  deed  shows  that  it  was  not 
to  lake  effect,  or  the  estate  was  not  to  be  enjoyed,  until  the  death 
of  the  complainant,  the  opinion  of  the  Court  is,  that  the  Statute 
of  Limitations  creates  no  bar ;  but  if  tKe  estate  is  to  be  enjoyed 
immediately  on  the  execution  of  the  deed,  and  the  defendant  todc 
actual  possession  of  the  property,  the  lapse  of  time  should  ope- 
rate as  a  bar  to  the  relief  sought." 

To  which  charge  of  the  Court,  and  refusal  to  charge,  excep- 
tions were  filed,  and  error  has  been  assigned  on  the  several  tt- 
ceptions. 

Cone,  for  plaintiff  in  error.  - 

Toombs  and  A.  H.  Stephens,  for  defendant.  « 

B^  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  There  can  be  no  doubt  about  the  truth  of  the  proposition 
slated  in  the  first  assignment  of  error.  That  proposition  is;  that 
a  witness,  (other  than  the  subscribing  witness  or  a  physician,) 
called  to.  prove  the  insanity  of  a  testator  or  grantor,  cannot  give 
his  opinion  of  his  insanity,  without  stating  facts  or  giving  reasons 
for  such  opinion.  Two  recent  opinions  of  this  Court  have  recog- 
nized this  rule.  Fatter  vs.  Brooks,  6  Ga.  Rtp.  291,  '2,  '3.  PotU 
H  al.  vs.  Homse,  6  Ga.  Rep.  324.  It  is  a  rule  of  evidence  weQ 
settled.  I  shall  not  farther,  than  by  the  references  already  made, 
attempt  its  confirmation.     • 

In  looking,  however,  with  great  care  into  this  record,  I  find 
that  the  presiding  Judge  made  no  such  error  as  that  charged  in 
the  first  asaigrnment.  He  is  stated  in  the  bill  of  exceptions  to 
have  admitted  the  opinion  of  Rzekiel  Brown,  a  witness  caDed 
by  the  plaintiff  below  in  rebuttal,  as  to  the  insanity  of  the  graufar, 
without  a  statement  "  of  facts  going  to  show  derangement,"  The 
testimony  of  the  witness.  Brown,  is  the  only  testimony  in  the  case 
excepted  to  oii  any  ground.    His  opinion  as  to  the  insaoity  of  the 
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grantor  was  admitted,  but  in  every  instance  he  gave  the  facts 
upon  which  the  opinion  was  based.  The  witness  says,  **  He 
knew  him  (the  grantor)  to  be  deranged/'  and  proceeds  to  say, 
''from  excessive  use  of  spirituous  liquors.  He  was  in  the  habit 
of  drinking  to  excess,  which  did  bring  about  derangement  of  his 
mental  faculties."  Again,  the  witness  says,  *' plaintiff  was  re- 
peatedly deranged ;"  but  thpn  follow  facts  and  sayings  which  are 
given  as  proofs  of  derangement.  "  So '  much  so,  (proceeds  the 
witness,)  that  he  appeared  to  be  afraid  that  his  own  negroes  would 
kill  him,  and  would  say  that  they^  were  afler  him  to  kill  him." 
These  are  the  only  instances  of  the  expression  of  opinion  by  the 
witness,  Brown,  and  the  facts  and  circumstances  are,  in  these  in- 
stances, stated  upon  which  the  opinion  is  founded. 

[2.]  This  was  a  bill  filed  by  a  grantor  against  the  grantee,  for 
the  delivery  and  cancellatioa  of  two  deeds,  conveying  properly, 
both  personal  and  real,  upon  the  ground  of  fraud  and  insanity. 
Upon  the  subject  of  insanity,  the  defendant  requested  the  Couit 
to  instruct  the  Jury,  **  That  sanity  was  always  to  be  presumed, 
and  that  rnie^^  fixed  insanity  was  shown  previous  to  the  execution 
of  the  deeds,  the  burthen  of  proof  was-  on  the  complainant  to 
show  that  he  was  incapacitated  at  the  very  time  of.  their  execu- 
tion." The  Court  did  not  give  this  charge  to  the  Jury  precisely 
as  requested,  but,  upou  the  subject  of  insanity,  instructed  them  as 
follows:  "  What  is  the  degree  of  mental  imbecility  or  alienation 
of  intellect  produced  by  continued  intoxication,  excessive  drun- 
kenness, oid  age,  or  any  other  cause,  that  will  suffice  to  authorize 
a  Court  of  Equity  to  ^t  contracts  aside,  or  cancel  deeds  made  by 
a  party  that  alleges  that  he  was  incapable  of  entering  into  such 
contracts  1  If  the  party  had,  at  the  tiqie,  sufficient  mind  and  rea- 
aon  to  be  capable  of  knowing  his  real  situation  and'condition— of 
knowing  and  understanding  clearly  what  he  is  doing  and  perceiv- 
ing the  effects  of  his  acts — he  cannot,  complain,  subsequently,  of 
the  ac^  done  by  him  in  disposing  of  or  transferring  his  property. 
Now,  whether  he  w,as  of  this  condition  and  strength  of  mind,  or 
whether  he  was  not^  is  for  you  to  determine,  from  the  evidence 
introduced  by  both  parties ;  and  if,  from  this  evidence,  you  be- 
lieve that  he  was  of  sufficient  strength  of  mind  to  understand 
the  nature  and  effect  of  his  act,  at  the  date  of,  these  deeds,  they 
cannot  be  set  aside.  If  incapacity,  in  the  terms  laid  dawn  by  the 
Court,  be  proven  to  have  existed  with  the  con^lainant  at  any  rea* 
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eonable  time  previous  to  the  making  of  tbe  deeds,  for  iiiBMoce, 
during  tbe  year  1831,  it  is  incumbent  on  tbe  dafeodatit  to  show 
that,  at  tbe  lime  of  executing-  the  deeds,  cnpacity  to  contract  w«a 
restored,  and  that  his  mind  bad  become  etrengthened  to  that  de- 
gree that  he  understood  the  nature  and  effects  of  hie  acta.     Now, 
if  you  believe,  from  the  evideoce,  that  the  previoua  iocKpseity 
did  exist  with  tbe  complainant,  and  tbete  is  no  evidence  of  tbe 
■lestoration  of  his  mind,  at  tbe  date  of  the  deeds,  the  conveyance 
should  be  avoided' and  you  should. find  for  the  complunant;  but 
iC  from  tbe  evidence,  you  believe  that  the  complainant,  at  ibe 
date  of  these  deeds,  was  of  that  degree  of  mind  and  reason  to  od- 
dersland  the  full  nature  and  effects  of  his  acts,  the  conTeyaneea 
must  be  considered  valid,  and  you  should  find  for  the  defeodasL" 
It  seems  to  be  agreed  between  the  plaintiff  in  error  and  the 
Court  below,  that  MZfi%  is  to  be  presumed,  and  that  be  who 
comes  into  Court  to  avoid  his  own  deed,  alleging  his  nuaatfjr, 
assumes  the  burthen  of  pt-oving  it     There  waa  no  question  mada 
between  the  parties  as  to  this  point.     Nor  ia  it  denied  by  the 
plaintiff  in  error,  that  this  burthen  of  proof  as  to  the  intaniiy  of 
the  grantor,  at  the  time  of  the  execuKon  of  tbe  deeds,  may  be 
removed  byproof  of  Muanify  at  a  time  previous.     That  iatoaay, 
one  alleging  insanity,  must  prove  it  at  the  time  the  instnuDtint 
•ought  to  be  avoided  was  made  ;  but  if  he  ahould  prove  hia  inaao- 
ity  at  a  reasonable  length  of  time  anterior  to  the  maldng  of  Buoh 
inatroment,  then  tbe  presumption  is,  il)at  it  was  continuous  up  to 
the  time,  and  prevailed  at  the  time  when  the  instrinent  w«s 
made,  and  it  devolves  upon  the  other  side  to  prove  a  lucid  inter- 
tbI  or  tanit^  at  that  time.     I  do  not,  I  say,  understand  that  thia 
proposition  is  controverted.     I  linger  here,  however,  for  oiw  mo- 
ment, to  abbw  that  this  is  the  i 
prevails  both  as  to  wills  and  dee 
to  set  aside  the  one  or  the  other, 
in  Cartwrigkt  vi.  Cartwright,  " 
kahitttaily  afBicted  by  a  malad] 
and  if  there  was  an  intermission 
act,  that  being  proved  ia  aufficie: 
%.  will  not  afiect  it ;  but  the  effi 
der  of  proof  and  preenmption. 
aanity  is  made,  the  preanmplioi 
human  creatures,  was  rational) 
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the  mind  of  the  person  who  does  the  act,  is  established,  then  the 
party  who  would  take  advantage  of  an  interval  of  reason,  must 
prove  it."     1  PhiUim.  Rep,  100. 

So,  also.  Lord  Thurlow^  in  The  Attorney  General  vs.  Pamther, 
^eaks  to  the  same  point.  He  says,  "  If  derangement  is  alleged,  it 
ia  clearly  incumbent  on  the  party  alleging  it,  to  prove  such  derange- 
ment. If  such  derangement  be  proved,  or  be  admitted  to  have 
existed, at  any  particular  period,  but  a  lucid  interval  be  alleged  to 
have  prevailed,  at  the  period  particularly  referred  to,  then  the 
burthen  of  proof  attaches  on  the  party  alleging  such  lucid  inter- 
val, who  must  show  sanity  and  competence  at  the  period  wheh 
the  act  was  done,  and  to  \Vhich  the  lucid  interval  refers;  and  it 
certainly  is  equally  as  important  that  the  evidence  in  support  of 
the  allegation  of  a  lucid  interval,  after  derangement  at  any  period 
bas  been  established,  should  be  as  strong  and  as  demonstrative  of 
each  fact,  as  when  the  object  of  the  proof  is  to  establish  derange-' 
ment."     3  Brow.  Ch,  R.  441. 

Lord  Thurlow  is  held  to  have  gone  so  far  in  this  case  as  to  say, 
that  where  lunacy  has  once  been  established  by  clear  proof,  the 
party  ought  to  be  proved,  by  equally  clear  evidence,  to  be  restored 
to  as  perfect  a  state  of  mind  as  he  enjoyed  before  his  lunacy. 
This  extreme  position  is  controverted  by  Lord  Eldon,  in  ex  parte 
ffoUandt  and  it  seems  to  me  with  good  reason ;  for,  as  argued  by 
hia  Lordship,  the  strongest  mind  may  be  reduced  by  the  delirium 
of  ieveTj  and  be  weaker  than  before  the  delirium,  yet  in  such  a 
case  it  would  be  unreasonable  and  unjust  that  such  a  person 
should  be  subjectedto  a  commission,  or  be  holden  incapable  of 
making  a  will  or  executing  a  deed.     11  Vesey,  11. 

Stcinhume  says,  "  That  if  it  be  proved  that  the  testator  was 
once  mad,  the  law  presumeth  him  to  continue  still  in  that  case 
unless  the  contrary  be  proved.'^  Stoinb,  pt,  2,  §3,  ph  7»  See, 
also.  Hall  vs.  Warren^  9  Vesey,  611^  IVhite  vs.  Driver,  1  Phil- 
limore*s  Rep.  88.  Groom  vs.  Thomas,  2  Hagg.  434.  Godolph. 
pL  1,  ch.  8,  §2.  White  vs.  Wilson,  13  Vesey,  88.  1  Williams* 
Esfrs,  17,  18.     Evans*  Pothier,  2  vol.  appendix,  p.  25.  * 

To  return,  now,  to  the  case  before  me.  Agreeing  with  the 
Court,  as  I  have  stated^  in  these  particulars,  the  plaintiflT  excepts 
to  the  charge  of  the  Court  in  the  following  words :  *' The  presid- 
ing Judge  committed  error  in  charging,  that  if  incapacity,  in  the 
terms  laid  down  in  the  previous  part  of  the  charge,  be  proved  to 
VOL.  VII.    62 
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have  existed  witii  tlie  complainant  at  atij  reasonable  lime  previ- 
ous' lo  the  makiag  of  the  deeds — for  instance,  daring  the  year 
1831 — it  is  incumbent  on  the  defendaut  to  ahow  that,  at  the  time 
of  executing  the  deeds,  capacity  to  contract  -vras  restored."     The 
complaint  is,  that  the  Court  erred  in  its  instructions  as  to  what  is 
that  insanity  whicb,  when  proven  to  exist  previous  to  the  act,  will 
cast  upon  the  defendant  the  burthen  of  proringa  lucid  interval  at 
the  time  of  the  act.     The  views  of  the  Court  on  thb  point  we 
have  seen,  and  will  have  again  to  refer  lo.     The  views  of  the 
plaintiff  in  error,  as  to    what  is  such  insanity,  are  (bund  in  the 
instructions  asked  and  before  recited.     In  tbose  instructions  it  is 
claimed  that  it  must  be  ^xed  insanity.     Now,  we  are  to  decide 
which  is  right,  tlic  Court  or  the  plaintiff  in  error.     It  does  not 
seem  lo  me  that  there  is  any  serious  difierence  between  them ; 
and  that,  among  other  things,  the  Court  in  its  charge  tneam  Jixed 
insanity — that  is,  kabilual  insanity,  as  contradistinguished  froiti  ■ 
temporary  fit  of  madness — the  result  of  fever,  for  example,  or  a 
drunken  debauch — which  will  pass  away  with  the  cause  whicli 
produced  it.     Docs  the  plaintiff  in  error  mean,  hyfix^  insanity, 
anymore  than  this  t    If  he  docs,  be  must  be  held  to  mean  an  io- 
sanity  so  remediless  and  irremovable  as  to  admit  of  no  lucid  inter- 
val, at  the  bidding  either  of  man  or  God,     @uch  insanity  aa  this 
the  law  does  not  contemplate.    For,  whilst  habitual  insanity,  wh^i 
once  proven  to  exist,  will  be  pretvmed  to  continue,  yet  it  i&but  a 
presumption' and  may  be  rebutted.     The  law  goes  also  upon  the 
presumption,  that  even  general  or  habitual  insanity  may  be  cured 
or  depart,  else  what  absurdity  to  admit  the  other  side  lo  the  privi- 
lege of  proving  a  lucid  inierval.     From  the  language  used  by  tfae 
Coui't,  from  the  character  of  the  issue  pending,  and  from  all  tbe 
facts  and  circumstances  of  t 
ing  Judge  did  not  contempla 
merely  tetnporary  derange  n 
there  would  be  error  in  the 
may  render  a  man  incapabl 
Consequences  of  his  acts;  ye 
Bumed  from   one  fit  of  into 
same  kind  might  be  given. 
this  inquiry,  to  wit :  "  What 
alienation  of  intellect  prodn< 
aive  drunkenness,  old  age,  or 
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Court  of  Equity  to  set  aside  a  deed  ?"  It  is  in  answer  to  this,* 
fais  'own  interro^tory,  that  he  declares,  '*  If  a  party  has,  at  the 
timer  sufficient  mind  and  reason  to  be  capable  of  knowing  his 
real  situation-and  condition ;  of  knowing  and  understanding  clearly 
what  he  is  doings  ,and  perceiving  the-  effects  of  his  acts,^  his 
deeds  cannot  be  set  aside ;  and  then  negatively,  he  instructs  the. 
Jury,  that  if  this  amount  of  mind  and  reason  is  wanting,  the 
deeds  may  be  set  aside.  He  then  charges,  that  if  derangement 
in  these  terms,  that  is,  as  thus  defined,  be  proven  to  exist  at  a  rea- 
sonable length  of  time  previous  to  the  making  of  the  deeds,  the 
presumption  is  that  it  continues,  and  the  burthen  of  proof  is  ca§t 
upon  the  grantee  to  show  a  lucid  interval  at  that  time. 

The  Judge,  we  are  satisfied,  spoke  o£  general  or  habitual  insani- 
ty. That  must  be  what  is  meant  by  fixed  insanity.  It  either 
me^s  that,  or  it  means  too  much.  Fixed,  in  this  connection,  is  a 
w^ord  not  used  in  the  books,  and  doubtless  for  the  reasons  I  have 
suggested.  Fixed  does  not  belong  to  the  vocabulary  of  this  title 
of  the  law.  Either,  then,  there  is  no  disagreement  between  the 
Court  and  the  plaintiff  in  error,  or  the.  plaintiff  in  error  haa  the 
wrong  of  it.     In  either  event,  his  exception  cannot  be  sustained. 

[3.]  That  degree  of  insanity  or  unsoundness  of  mind  which  will 
authorize  a  Court  of  Equity,  at  the  instance  of  the  grantor,  to  set 
aside  his  deed,  if  existing  at  the  time,  is  the  insanity  which,  proven , 
previously  to  exist,  will  change  the  burthen  of  proof.     So  Judge 
Sayr£  ruled,  and  rightly.     It  may  be   satisfactory  to  inquire 
briefly,  whether  he  was  right  in   his   definition    of-  insanity? 
Whether  he  legally  defined  to  the  Jury  that  insanity,  which  is 
good  ground  in  Equity  for  the  cancellation  of  a  deed  1     In  defin-' 
ing  insanity,  no  stereotyped  form  of  words  is  necessary.     Nor  is 
it  necessary  for  me  to  go  into  an  unprofitable  discriminatory 
notice  of   idiocy,  lunacy,,  derangement,  nan  compos  mentis,   &c. 
When  Equity  interferes,  it  is  upon  the  ground  of  unsoundness  of 
intellect,  and  the  frqud  that  is  necessarily  involved  in  the  acquisi- 
tion of  property -from  an  insane  person.     If  Judge  Sayre^s  defi- 
nitions of  insanity  are  analyzed,  he  will  be  found  to  have  ruled, 
that  if  one  is  not  possessed  of  that  degree  of  mind  and  reason,  e^ual 
to  ajull  and  dear  understanding  of  the  nature  and  consequences  of 
his  act^  such  an  one  is  insane,  so  far  as  to  authorize  a  ^Court  of 
Equity  to  sH  aside  his  acts  when  they  are  injurious  to  himself     This, 
I  believe,  is  substantially  in  accordance  with  the  authorities. 
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Upon  the  authority  of  Lord  Colie,  it  was  at  one  time  a  rule  tX 
the  Commtm  Law,  that  a  man  shall  not  be  allowed  to  Hultify  him* 
self.  Becerly't  Cote,  4  Coke,  133.  Co.  Lilt.^liJ.  Fitzherbtrt, 
Britbm  and  Bractom  deny  that  there  ever  was  such  a  rule  of  the 
Common  Late.  If  there  was,  it  is  exploded,  as  it  ought  to  be,  as 
opposed  to  justice  and  common  sense.  Hclt,Ch.J.ia  Tkamptfm 
VI.  Leaeh,  spcalcs  of  it  with  forceful  condensation  thus :  "It  is  a 
rule  unaccountable  that  a  man  shall  not  be  able  to  excuse  himself 
by  the  visitation  of  Heaven,  when  he  may  plead  duress  from  men 
to  avoid  his  own  acts."  3  Mod.  301.  Insanity  is  now  a  good  de- 
fence at  law  to  a  specialty,  and  also  to  a  parol  contract  in  the 
United  States ;  to  a  specialty  in  England,  and,  with  some  modifi- 
cation, to  a  parol  contract  there.  1  Fonh.  Eq.  46.  YaUi  tn. 
Boen,  2  Slra.  llOi.  BxUUr,  N.  P.  173.  5  PtcA.  431.  11  16. 
304.  IS  Joins.  503.  4  Cotm.  203.  2  N.  H.  R.  435.  3  Car.  If 
Payne,  50.  As  to  insanity  in  criminal  cases,  see  RoierU  er.  TTie 
'  Slate  of  Georgia,  3  Keliy.  310.  Eoiuu'  Pothitr,  vol.  3,  app.  no. 
3,  p.  38.  See  Story't  Eq.  Juritp.  §325,  nolc  Ion  p.  230,  aito  $S26 
and  note*.  5  B.  fy  C.  170.  S.  C.  D.  if  R.  618.  3  Otmp.  Rep. 
136.     1  Moody  tf  Malk.  105, 106,  mU  b. 

We  are  now,  however,  in  a  Court  of  Equity.  The  consent  of 
the  mind,  acting  intelligently,  is  necessary  to  the  validity  of  acts 
done  and  contracts  tnade.  "  Consent,"  says  Story,  "ia  an  act  of 
reason,  accompanied  wiib  deliberation ;  the  mind  weighing,  as  in 
a  balance,  the  good  and  evil  on  both  sides."  Eq.  Juritp.  $222. 
To  give  consent  there  roust  be  capacity,  therefore,  to  know  and 
understand  fully  the  nature  of  the  act  done,  and  its  effects  upon 
the  interests  of  the  agent.  The  want  of  this  power  to  give  a  ra- 
tional and  deliberate  consent,  is  the  ground  upon  which  Connsof 
Equity  wilt  set  aside  the  contracts  of  idiots,  lunstics  and  other 
persona  non  co/nTHW  ffimfc*.  This  is  a< 
ielii  Grotiut,  b.  2,  cA. 
m.     Intt.  lib.  3,  tit.  2, 

being  incapable  of  en 
1  any  valid  act,  every  j 

icapacity,  is  deemed  ti 
them  and  their  rights.  '*  And  surely, 
there  be  a  single  case  in  which  alt  the 
stitute  a  genuine  fraud  are  to  be  founi 
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these  unfortunate  persons  are  the  victims  of  the  cunning,  the  ava- 
rice and  corrupt  influence  of  those  who  would  make  an  inhuman 
profit  from  their  calamities.'*     Eq.  Jurisp,  ^227, 

A  Court  of  Chancery  will,  therefore,  because  of  insanity,  end 
the  fraud  which  the  law  infers  from  a  dealing  with  tlie  insane  to 
his  injury,  set  aside  the  deed  of  such  insane  person.  Such  being 
the  principles  of  action  in  these  cases,  the  definition  of  Judge 
Sayre  of  that  insanity  which  will  Authorize  the  intervention  of  a 
Court  of  Chancery,  in  our  judgment,  is  in  accordance  with  them, 
and,  therefore,  suflicient.  Incapacity  to  assent  to  a  contract  by 
reason  of  unsoundness  of  mind,  is  the  test  in  Equity  of  the  inva- 
lidity of  the  contract.  When  a  man,  according  to  the  charge  of 
the  Court,  is  not  possessed  of  that  degree  of  mind  and  reason 
equal  to  a  full  and  clear  understanding  of  the  nature  of  his  act— 
if  he  cannot  distinguish  between  a  sale  for  value  and  a  gift,  for 
example — and  farther,  when  he  has  no  clear  and  full  understand- 
ing of  the  eotuequenees  of  his  act ;  for  example,  is  not  cognizant 
that  it  strips  hitn  of  his  property  and  vests  it  in  another,  or  disin- 
herits hia  children — ^he  is  to  be  held  and  taken  as  incapable  of 
consenting,  and  is  insane.  This  may  suffice  for  this  case.  To 
guard  against  misconstruction,  however,  it  may  be  well  to  say, 
chat  such  intellectual  derangement  as  disables  one  from  under- 
standing, in  all  cases,  the  nature  and  consequences  of  his  acts,  is 
not  necessary  to  establish  insanity ;  for  one  may  reason  never  so 
ivisely  and  learnedly,  and  yet  be  insane  as  to  particular  persons  or 
tilings.  See  Dew  vs.  Clarke,  1  Add.  279.  3  lb.  79.  The  objec- 
tion here,  however,  is  not  that  the  learned  Circuit  Judge  went  too 
£aT,  but  that  he  did  not  go  far  enough.  1  Williams*  ExWs^  16  to 
34.  Story* sEq.  Jurisp.  §§222,  '3,  *4,  '5,  '6,  '7,  '8,  '9,  230.  Shel- 
foffd  an  Lunatics,  ch.  2. p.  35  to  74.  3  Brow.  C&.  R.  441.  1  Fonbl, 
Eq.  b.  1,  ch.  2,  §3^  note  x.  Evans*  Notes  to  Potkier,  2  vol.  app.  no. 
3,  p.  28.  11  Vesey,  11.  9  lb.  611.  1  PhiUim.  363.  3  Hagg. 
605.  1  PkiUim.  88.  2  Add.  445.  lb.  210.  5  Russ.  Ch.  Cas. 
166,  167.  13  Vesey,  89..  Chitfy*s  Med.  Juris,  ch.  9,  §5,  p.  358, 
359. 

[4.]  The  Statute  of  Limitations  being  pleaded,  the  plaintiff  in 
error  complains  that  the  Court  committed  error  "  in  refiising  to 
charge  the  Jury,  that  admitting  that  the  complainant  was  inca- 
pacitated, at  the  time  of  making  the  deeds,  yet,  if  seven  years 
elapsed  after  his  reatoxBtion  to  capacity,  before  the  filing  of  his 
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bill,  to  set  the  deeds  aside,  with  kncuvledge  that  such  deeds  ex- 
isted, that  coinplainaut*B  right  to  relief  was  barred  by  the  Statute 
of  Limitations."  The  exception  thus  expressed,  asserts  die  prop- 
osition, that  mere  lapse  of  the  statutory  term  of  years,  irrespect- 
ive of  possession  in  the  defendant,  or  those  under  whom  he  may 
claim,  will  bar  a  recovery.  The  Statute  unquestionably  would 
begin  to  run  against  him  from  the  time  of  the  removal  of  his  dis* 
ability  and  knowledge  of  the  existence  of  the  deeds,  in  favor  of 
one  holding  possession ;  and  if  the  possession  -continues  for  the 
term,  the  title  of  the  defendant  would  be  perfected  under  the 
Statute,  but.  not  otherwise.  To  set  up  a  title  under  the  Statute, 
it  must  be  pleaded  and  proven. 

[5.]  The  plaintiff  aiteertiug  his  title,  will  prevail,  even  though  he 
may  itot  have  instituted  suit  within  seven  years  from  the  accrual 
of  his  i*ight  of  action,  unless  he  is  met  by  a  title  by  possession. 
The  Statute,  in  short,  conveys  no  title,  unless  possession  is  proven. 
Stile  vs.  Finch,  Cro.  Car.  401.  21  Pick.  404.  2  Ld.  Raym.^S. 
VentricM,  191.  2  Masi.  87.  2  Wend.  294. '  4  Gill  Sf  Johns.  439. 
6  Har.  ^  Johns.  425.  4  M.  4*  Welsh.  Ex.  K  339.  3  ScoU,  C. 
B.  265.  The  only  farther  exception  not  covered  by  what  I  have 
already  said,  is  stated  in  the  assignment  as  follows :  *'  The  Court 
erred  in  charging  the  Jury,  that  if  the  deeds  show  that  they  were 
not  to  take  effect,  or  the  estate  to  be  enjoyed  until  the  death  of 
tbe  complainant,  that  the  Statute  of  Limitations  constituted  no  bar 
to  complainant's  relief." 

The  point  of  this  exception  is  this :  the  Court  submitted  the  legal 
effect  of  the  deeds  to  the  Jury,  and  therein  is  error.  It  was  clear- 
ly not  the  province  of  the  Jury  to  construe  these  deeds,  to  deter- 
mine whether,  upon  their  face,  they  took  effect  and  passed  the 
property  at  once,  whether  the  instruments  were  deeds  or  testa- 
mentary papers.  That  appertained  to  the  Court.'  The  Court 
was  not  requested  to  instruct  the  Jury,  as  to  the  legal  effect  of 
the  deeds ;  their  legal  effect  does  not  appear  from  the  record,  to 
have  been  made  a  q^uestion.  If,  in  the  absence  of  ^  request  to 
charge  the  law,  as  to  any  point  growing  out  of  the  case,  the  Court 
does  instruct  the  Jury  erroneously,  it  is  error.  But  we  do  not 
believe  that  the  presiding  Judge  intended  to  submit  the  construe- 
tion  of  these  deeds  to  the  Jury. 

There  were,  two  deeds  in  this  case— one  of  personalty,  and  the 
other  of  realty.    One  was  no  doubt  a  testamentary  paper,  and 
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the  other  a  deed ;  and  it  was  insisted  in  the  argument  that  these 
things  were  conceded  on  the  trial.  Disregarding  that,  the  record 
discloses  no  contestation  about  their  legal  effect.  The  Court  said, 
"  If  the  deeds  show  that  they  were  not  to  take  effect,  or  the  estate 
was  not  to  be  enjoyed  until  the  death  of  the  complainant,  the 
opinion  of  the  Court  is,  that  the  Statute  of  Limitations  creates  np 
bar." 

The  Court  was  clearly  intruding  the  Jury  in  reference  to  the 
Statute  of  Limitations.  Putting  the  matter  hypothetically,  if, 
&c.  &c.  does  seem  to  leave  the  construction  of  the  instru- 
ments to  the .  Jury.  We  are  not,  however,  satisfied  that  the 
Judge  so  intended,  and  are  loth  to  pronounce  that  an  error  which 
was  not  decided.  We  shall  not,  on  this  exception,  send  the  case 
back ;  for  had  the  Court  instructed  the  Jury,  that  one  or  both  the 
deeds  took  effect  fi*om  their  date,  the  Jury  could  not  have  found 
for  the  defendant ;  for,  according  to  the  testimony,  the  defendant 
had  not  a  statutory  title,  it  not  having  been  proven  that  he  held 
possession  fur  the  statutory  term ;  and  although  there  is  some 
evidence  of  his  possession  ^t  one  time,  yet,  nothing  is  proven  from 
whi<^h  the  Jury  could  infer  possession  for  the  whole  term. 

Let  the  judgment  below  be  affirmed^ 


No.  82. — ^JouN  Butt,  trustee,  &c.  plaintiff  in  eiTor,  vs,  Thomas 

Maddox,  defendant. 

[1.]  Judgment^  on  the  foreclosure  of  mortgages,  are  not  within  the  Act  of 
1823,  which  declares  null  and  void  all  judgments  upon  which  no  execntion 
ha«  issued ;  or  if  issued,  upon  which  execution  no  return  has  been  made 
withio  seven  years. 

[S.]  .When  mortgaged  property  is  levied  on  under  a  judgment  of  foreclosure, 

and  a  claim  interposed,  the  plaintiff  in  execution  must  prove  title  to  the 

property  in  the  defendant,  at  the  date  of  the  mortgage,  or  make  out  b,  prima 

fade  case,  by  proof  of  possession  in  the  mortgagor  at  that  time,  hefore  the 

claimant  is  put  upon  an  exhibition  of  his  title. 
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[3.]  Itu  error  in  the  Coart,  although  he  may  charge  theUiw  coirectlyfto 
instruct  the  Jury  in  reference  to  a  state  of  &ct8  not  proven. 

[4.]  Where  the  property  is  claimed  by  a  trustee:  Hdd^  that  the  moitgige 
deed  and  judgment  of  foreclosure,  although  the  mortgage  recites  that  llie 
property  is  and  has  been,  for  some  time,  in  the  possession  of  the  clBimant 
in  his  natural  character ;  and  although  the  mortgage  deed  is  attested  by  the 
claimant,  as  a  Magistrate,  do  not  raise  a  prima  fade  presumption  of  right 
and  titJe  in  the  mortgagor,  to  the  property. 

Claim,  in  Warren  Superior  CoilrL  Tried  before  Juclge  Satee, 
April  Term,  1849. 

A  mortgage  ^.^a.  in  favor  of  Thomas  Maddox,  against  Terry 
Oliver  and  Monclaiborne  Andrewsi  was  levied  on  a  tract  or  lot 

« 

of  land  to  which  John  Butt,  as  trustee  for  his  children,  interposed 
bis  claim. 

On  the  trial,  it  appeared  that  no  entry,  by  the  proper  olBcerto 
execute  and  return,  had  been  made  on  the  mortgage ^^^a.  withia 
seven  years  from  the  date  of  its  issue ;  a^d  the  claimant  contend- 
ed it  was  therefore  dormant,  under  the  Act  of  1823.  TheCoort 
overruled  the  objection,  and  claimant  excepted. 

The  original  mortgage  was  given  in  evidence,  to  which  Mm 
Buttt  J.  P.  appeared  to  be  a  witness.  No  evidence  was  before 
the  Jury,  to  show  title  or  possession  in  the  defendants  lufi.  fa.  ei- 
ther at  the  time  of  the  execution  of  the  mortgage,  or  subsoque&t 
thereto. 

Counsel  for  claimant  requested  the  Court  to  charge  the  Jary» 
«  That  as  the  plaintiff  in  execution  has  not  shown  that  the  defend- 
ants in  fi^fa.  have  been  in  possession  of  the  property  levied  on, 
since  the  execution  of  the  mortgage,  and  shown  no  title  to  the 
property  levied  on,  in  the  defendants  infi.fa,  they  cannot  find  the 
property  subject  to  the  execution,  but  must  find  for  the  claimant*' 
The  Court  declined  so  to  charge,  and  claimant  excepted. 

The  Court  charged  as  follows :  "  The  facts  of  Uie  diortgsge 
and  judgment  of  foreclosure,  create  prima  facie  or  presumptive 
evidence  of  right  and  title  in  the  mortgagor,  if  there  be  no  odii^ 
person  than  the  mortgagor  or  his  tenants  in  posseasioD«  bat  if 
there  be  evidence,  to  satisfy  you  that  some  other  persoa  dmt 
the  mortgagor  or  his  tenants,  were  in  possession  at  th^  dal0 
of  the  mortgage,  this  presumption  of  law  does  not  arjie;  asd 
to  render  the  property  liable,  it  must  appear  that  die  paxty 
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claiming  adversely  to  the  plaintiff,  was  in  possession  of  the  land 
under  the  mortgagor,  or  was  privy  to  the  execution  of  the  mort^ 
gage,  and  assenting  to  the  act  of  the  mortgagor,  in  conveying  the 
property  by  the  mortgage.  If  the  claimant  was  assenting,  com- 
mon justice  requires  that  he  should  not  now  oppose  the  rights  of 
the  plaintiff." 

Which  charge  was  excepted  to  ty  claimant — 

Ist.  Because  it  was  predicated  upon  a  state  of  facts  which  did 
not  exist  in  the  case,  and  of  which  there  was  no  evidence  before 
the  Jury. 

2d.  In  instructing  the  Jury  that  the  mortgage  and  judgment  of 
foreclosure  created  prima  Jacie  or  presumptive  evidence  of  title 
in  the  mortgagor,  if  there  be  no  other  person  than  the  mortgagor 
or  his  tenants  in  possession. 

3d.  In  instructing  the  Jury,  that  when  the  mortgagor  or  hik 
tenants,  were  not  in  possession  at  the  date  of  the  mortgage,  in  or- 
der to  render  the  property  liable,  it  mtist  appear  that  the  party 
claiming  adversely,  was  privy  to  the  execution  of  the  mortgage, 
or  absenting  to  the  act  of  the  mortgagor,  in  conveying  the  prop- 
erty by  the  mortgage,  &c.  when  there  was  no  evidence  of  any  such 
facts  before  the  Jury, 

On  these  several  exceptions,  error  is  assigned. 

Toombs  and  Cone,  for  plaintiff  in  error. 

W.  C.  Dawson,  for  defendant  in  error. 

Bjf  ilie  Court. — Nisbet,  J.  delivering  the  opinion. 

[I.]  The  first  question  made  in  this  record,  is,  whether  the 
judgment,  being  a  judgment  founded  on  the  foreclosure  of  a  mort- 
gage, is  subject  to  the  provisions  of  the  Act  of  1823,  which  de- 
clares that  all  judgments  thereafter  to  be  rendered  in  any  of  the 
Courts  of  this  State,  on  which  no  execution  shall  be  sued  out; 
6r  upon  which  execution,  if  sued  out,  no  return  shall  be  made  by 
the  proper  ofHcer  for  executing  and  returning  the  same,  within 
seven  years  from  the  date  of  such  judgment,  shall  be  void  and  of 
no  efiect ;  it  depends  mainly  upon'  the  construction  of  the  Acts 
of  1823  and  of  1822 ;  upon  the  construction  of  the  Act  of  1822,  as 
well. as  that  of  1823,  because  they  are  in  pari  materia.  The  Act 
VOL.  VII.    63 
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of  1823  is  an  Act,  by  its  title,  to  amend  the  3d  section  of  the  Act 
of  1822.  It  amends  that  Act,  by  repealing  the  3d  section,  and 
re-enacting  it  with  a  proviso.  The  3d  section,  thus  repealed,  con- 
tained precisely  the  provisions  of  the  Act  of  1823,  above  recited, 
•Without  the  proviso.  The  proviso  contains  the  amendment,  and 
is  to  the  effect,  that  plaintiffs  in  the  judgments  declared  null  and 
void,  may  renew  them  after  seven  years,  in  cases  where,  by  law, 
they  would  be  entitled  so  to  do ;  and  that  the  liens  of  such  re- 
vived judgments  shall  take  effect  only  from  the  revival.  There- 
fore, the  two  Acts  of  1822  and  1823,  are  clearly  mparinuUtria--^ey 
relate,  so  far  as  the  question  now  under  review  is  concerned,  to 
the  same  subject  matter.  As  the  Act  of  1823  contains  only  the 
one  enactment,  as  above  stated,  with  the  proviso  added ;  and  as 
that  enactment  was  in  the  Act  of  1822,  we  may  limit  our  consid- 
eration to  the  Act  of  1822,  as  it  originally  stood,  with  theproTi^H) 
to  the  Act  of  18*^3  added  to  the  3d  section  of  that  Act.  This  will 
simplify  the  work  of  construction.  -  Are,  ihenijiedgments  on  fore- 
closure of  mortgages  within  its  operation  1  It  is  conceded  that 
they  are  within  its  letter,  because,  in  terms,  it  embraces  **all 
judgments  that  may  hereafter  be  rendered  in  any  of  the  Courts  of 
thi*  State."  But  we  believe  that  judgments,  on  foreclosure  of 
mortgages,  are  not  within  the  mischief  intended  to  be  remedied 
by  the  Act  of  1822  ;  and  that  the  judgments  contemplated  by  it, 
are  such  only  as  have,  by  law,  the  force  and  effect  of  a  lien;  and 
that  all  judgments,  in  the  language  of  the  Act,  means  aU  of  thai 
class.  Judgments  of  foreclosure  have  not,  by  law,  a  lien ;  they, 
^nd  executions  founded  on*  them,,  are  but  the  instruments  »by 
which  the  amxmnt'  of  the  mortgage  debt  is  ascertained,  and  by 
which  the  mortgaged  propierty  is  brought  to  sale.  ,  They  haTC 
not,  by  law,  the  element  of  lien ;  and  as  such;  in  the  light  of  the 
mischief  to  be  remedied  by  the  Act  of  1822,  are  harmless.  Is 
it  true  that  they  have  not  1  This  is  scarcely  a  questionable  prop- 
osition. By^Statute  in  Georgia,  generally,  judgments  take  lien 
upon  all  the  property  of  the  defendant,  from  their  dafes.  A  debt 
by  promissory  note,  creates  no  lien ;  but  when  judgment  is  ren- 
dered thereon,  the  judgment  is  a  lien  from  its  date.  This  lien  is 
a  vital  element  of  the  judgment  which  did  not  belong  to  the  con- 
tract;  it  began  with  its  date,  and  ran  with  it,  though  time  Sndcfi- 
riite.  •  NoW,  to  limit  the  range  of  this  liefn,  to  certain  intents  and 
purposoii  apd  because  of  certain  mischief  growing  out  of  it,  the 
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Legislature  passed  the  Acts  of  1822  and  '3.  But  different,  alto- 
gether, is  the  nature  of  a  judgment  on  the  foreclosure  "of  a  mort- 
gage. To  know  the  nature  of  that,  let  us  look,  first,  into  the  le- 
gal character  of  a  mortgage.  Both  at  Law  and  in  Equity,  in  this 
State,  it  is  a  security  for  a  debt ;  it  is  created  by  contract ;  it  is 
ihe  act  of  the  parties. 

The  property  mortgaged  is  in  the  nature  of  a  pledge,  upon 
which  a  lien  attaches  in  favor  of  the  mortgagee ;  which  lien  is  dis- 
charged by  the  payment  of  the  debt -secured.  If  the  mortgagor 
fails  to'  pay  according  to  the  conditions  of  his  contracr,  then,  the 

■ 

law  provides  the  means  of  enforcing  payment,  by  a  judgment 
against  the  property,  and  a  sale  by  execution,  issued  upon  it. 

This  is  done  by  petition  to  the  Superior  Court,  in  case  of  mort-. . 
gages  upon  land,  acting  as  a  Court  of  Law,  .in  lieu  of  a  proceed- 
ing hi  Equity,  as  in  England.  Discarding,  for  the  purposes  of 
this  opinion,  any  enlarged  view  of  the  extensive  subject  of  mort- 
gages, this  is  presented  as  the  simple  and  truthful  view  of  a  mort- 
gage. Cholmondely  vs,  Clinton,  2  Jac,  Sf  WalL-l  to  189.  Sto* 
Ttfs  Equity  Juris,  §1015.     1  Kdly,  193,  '4. 

It  is  in  the  nature  of  a  contract,  by  which  a  lien  is  created  upon 
property,  to  secure  the  payment  of  a  debt,  with  interest  and  costs. 
The  lien  is  part  and  parcel  of  the  contract ;  it  grows  out  of  the 
act  of  the  parties,  and  exists  as  well  anterior  as  subsequent  to 
the  judgment  of  foreclosure ;  and,  as  a  general  rule,  that  mort- 
gage which  is  firat  in  point  of  time,  is  first  in  point  of  right. 
Such  being  the  character  of  a  mortgage,  we  inquire  what  is  the 
character  which  belongs  to  a  judgment  of  foreclosure  ?  The 
Jadiciaiy  Act  of  1799,  {Prince,  423,) provides,  upon  the  due  pub- 
lication or  service  of  a  rule  of  foreclosure,  that  the  Court  shall 
**  give  judgment  for  the  amount  which  may  be  due  on  the  mort- 
gage, and  order  the  property  mortgaged  to  be  sold  in  such  man- 
ner as  is  prescribed  in  cases  of  execution."  The  mortgagor  is 
entitled  to  come  in  and  contest  the  amount  claimed  to  be  due  ; 
and  in  that  event,  auditors  are  appointed  to  liquidate  the  accounts 
between  the  parties,  and  either  party  is  entitled  to  a  pew  trial ; 
tmd  in  that  event,  the  trial  is  as  in  cases  of  appeal  in  other  cases. 
In  dases  of  mortgages  on  personal  property,  the  mortgagee  makes 
affidavit  of  the  principal  and  interest  due  on  the  mortgage  which 
is  annexed  to  it ;  and  thereupon,  execution  issues  as  on  a  judg- 
ment, &c.     Prince;  424.    In  both  cases,  the  duty  of  the  Court  is 
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to  ascertaiD  the  amount  due'  on  the  inortgagey  and  to  order  tlie 
sale  of  the  property.     The  judgment  is  an  ascertaininent  of  the 
amount  due,  upon  which  the  process  issues  for  the  sale  of  the 
property ;  that  judgment  is  clothed  with  no  lien ;  it  is  the  means  by 
which  the  lien  created  hy  the  mortgage,  is  fixed  upon  the  propeity 
for  the  debt  due ;  and  it  is  the  basis  of  a  process  by  which  lliat  lien  is 
enforced ;  that  is  its  legal  character.    The  lien  is  ascertained  by 
reference  to  the  mortgage ;  it  is  anterior  to  the  judgment ;  it  takes 
date  from  the  date  of  mortgage.    And  although  to  some  inteot8» 
the  mortgage  may  be  considered  as  merged  in  the  judgmenti 
yet,  for  the  purposes  of  the  lien  it  is  still  vital.     It  is  manifest, 
therefore,  that  a  judgment  of  foreclosure  differs  from  a  general 
judgment  in  this  essential  particular ;  that  no  lien  attaches  to  it 
This  being  the  case,  it  is  not  within  the  mischief  intended  to  be 
remedied  by  the  Act  of  1823.     The  mischief  whith  that  Act  was 
intended  to  remedy,  grew  out  of  the  Hen  of  judgments.     The  ob* 
jectB  of  the  Act  of  1823,  are  declared  in  the  title  and  preamble  of 
the  Act  of  1 822,  of  which,  as  we  have  seen,  it  is  amendatory.    The 
tide  is  *'an  Act  to  amend  the  26th  section  of  the  Judiciary  Act, 
passed  16th  day  of  December,  1799 ;  and  also,  to  prevent  a  finu* 
dulent  enforcement  of  dormant  judgments."     The  preamble,  after 
reciting  that  a  contrariety  of  decisions  had  taken  place  in  the  di^ 
ferent  circuits  of  the  State,  as  to  the  time  when  the  property  of 
the  person  against  whom  a  judgment  is  entered,  is  bound,  pn^ 
eeeds  to  declare :  "  And  dormant  judgments,  by  being  colhisive- 
ly  kept  open,  are  made  the  instruments  of  fraud  on  innocent  pur- 
chasers, and  often  operate  oppressively  on  vigilant  and  bima  Jide 
creditors.    Be  it  enacted,  ^cc"     From  both  of  which,  it  is  dear 
that  the  mischief  of  the  Act  of  1799  was  this,  to- wit :  judgmenti, 
by  that  Act,  having  a  lien  from  their  date,  which  bound  aQ  d»e 
property  of  the  defendant,  then  by  him  owned,  or  aubsecjueiitly 
acquired,  and  which  overrode  the  title  of  innocent  purchawis^ 
and  also  the  lien  of  younger  judgments,  ttere  coUu$ivdy  kept  itpau 
The  mischief  vras,  that  these  judgments  were  fraudulently  kept 
open  when  paid ;  their  lien  contintung  through  an  indefinite 
time.     The  object  of  the  laW  was,  to  protect  the  Tights  of  inno- 
cent purahasers  and  vigilant  honafiie  creditors.    (See  a  casegii^ 
ing  this  construction  to  the  Acts  of  1622  and  *%  determined  at 
Gainesville  in  September  last,  and  not  yet  repored.     7  {Sn,  K.) 
Accordingly,  in  pursuit  of  this  object,  the  3d  section  of  the  Act 
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of  1822,  and  the  Act  of  1823,  make  null  and  void  all  jtidgments 
upon  which  no  execution  iias  issued  within  seven  years ;  or  if 
execution  has  issued,  upon  which  execution  no  return  shall  he 
made  within  seven  years,  yet,  with  the  right  reserved  in  the  plaintiiT 
to  renew,  with  a  lien  in  the  revived  judgment,  commoncing  at  tlie 
time  of  the  revival.  This  was  the  remedy.  The  construction 
which  thia  Court  has  given  to  this  Act,  is,  that  such  judgments 
Ere  not  void  for  all  purposes;  their  lien  is  annulled,  and  also  their 
ci^acity  to  enforce  a  sale  ;  hut  they  are  valid,  as  the  evidence  of 
a  debt  which  will  support  an  action,  and  may  be  revived  by  ^cire 
Jacias,  If  these  things  are  so,  how  can  it  be  said  that  judgments  on 
moitgages,  which  have  no  lien,  are  within  the  roischiefis  to  be  rem«> 
edi'ed  by  these  Statutes  ? 

Again,  these  Statutes,  being  amendatory  of  the  26th  section  of 
the  Judiciary  Act  of  1799,  and  their  provisions  having  reference 
to  judgments,  they  are  clearly  to  be  considered  as  relating  alone 
to  1^  judgments  which  are  embraced  in  that  section.  And  what  kind 
of  judgments  are  they  7  Not  judgments  on  mortgages,  for  this  con- 
cUisive  reason,  to-wit :  the  Act  of  1799  relates  to  judgments  which 
Und  all  the  property  of  the  defendant,  from  their  date.  The  Act 
of  1799,  speaking  of  judgments,  enacts  that  **  all  the  property  of 
the  party  against  whom  such  judgment  shall  be  entered,  shall  be 
bound  from  the  signing  of  the  first  judgment."  The  Legislature 
did  not  intend  to  embrace  judgments  on  mortgages,  in  the  26th 
section  of  the  Act  of  1*^^99 ;  it  has  never  been  so  held  by  any 
Cdurt  in  Georgia.  They  did  not  intend  to  interfere  with  the  law 
of  roortgages-^o  enlarge  their  specific  lien  into  a  general  lien« 
Neither,  therefore,  the  old  law,  under  whi^h  the  mischief  origi- 
nated, nor  the  new  laws,  which  prescribe  the  remedy,  contem- 
plated judgments  upoil  foreclosure  of  mortgages. 

All  the  answer  that  can  be  made  to  this  clear  reasoning  is,  that 
the  letter  of  the  Act  of  1823  embraces  them.  That  Act  speaks 
of  all  judgments^  AH,  as  we  have  presented  this  subject,  is  sus- 
ceptible of  a  very  rational  and  legitimate  generality  of  construe* 
don,  judgmenta  on  teortgages  being  excluded.  If  they  are  em- 
braced, then  we  are  driven  to  hold,  that  when  speaking  of  judg^ 
snentt,  the  Legislatxire  mean  mortgages'-^VfO  things  essentially 
different.  If  like  mischiefs  gfow  out  of  mortgages,  it  is  compe- 
tent for  the  Legislature  to  prescribe  a  like  or  other  remedy— 4t  is 
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nut  compete ni  for  this  Court  to  do  it.     Upon  this  aasi^meiU,  we 
think  the  ruling  of  the  Court  below  was  accoiiting  to  law. 

The  iiiati'uctioiia  aakeii  by  the  plaintiff  in  enor,  ought  to  have 
hecu  given.  Tliig  bcinrg.a  daim,  the  only  evitlence  before  the 
Jury  was  the  mortgage  deed  from  the  defendant  in  execution  to 
the  pluititiff,  and  the  mortgage  fi\  fa.  with  the  ShcnfTa  entry  of 
the  levy.  The  property  is  described  in  the  moYtgHgo  as  property 
unw,  and  fui'  eome  time  past,  in  the  posscsaian  of  John  Bull,  and 
JrJin  -Butt,  J.  P.  is  one  of  tlie  subscribing  witnesses  to  the  mort- 
gage, and  til©  claim  was  put  in  by  Jokit  Baft,  trustet  for  his  riil- 
dren,  Wlien  the  cause  went  to  the  Jury,  tlie  Court  was  requeM- 
ed  Co  charge  lliem,  "  That  as  the  plaintilT  in  execution  has  not 
shown  that  the  defendants  in  f.  fa.  have  been  in  possession  of  the 
property  levied  on,  since  the  execution  nf  the  mortgage,  andbav« 
aliown  no  title  to  the  property  levied  on,  in  the  defendants  knfi.fa. 
they  cannot  find  the  property  subject  to  the  execution,  but  muit 
find  for  the  claimant,"  The  Court  declined  thus  to  charge  the 
Jury,  but  instructed  them  as  follows ;  "The  facta  of  the  mort- 
gage and  judgment  of  foreclosure,  create  prima  facie,  presump- 
tive evidence  of  right  and  title  iiv.ihe  mortgagor,  if  there  be  no 
uOier  person  but  the  mortgagor  or  his  tenante  in  possession  ;  but 
if  there  he  evidence  to  satisfy  you  that  s<nne  other  person  than  the 
mortgagor  or  his  icnQnts  was  in  possession  at  the  date"  of  the 
mortgage,  this  presumption  uf  law  does  not  arise,  and  to  render 
the  properly  liable,  it  must  appear  that  the  party  claiqiiDg  ad- 
versely to  the  plaintiflf,  was  iti  possesaiau  of  the  land  ander  the 
mortgagor,  or  was  privy  to  the  execution  of  the  mortgage,  and 

.  assenting  to  the  act  of  the  mortgagor,  in  conveying  the  property 
by  the  mortgage.  If  die  plaintiff  was  assenting,  common  justice 
requires  that  he  should  not  now  oppose  the  rights  of  the  plaintiff." 
[a.]  The  question  to  be  tried  on  acclaim  is,  whether  the  prop- 
erty be  liable  to  the  judgment,  as  the  properly  of  the  defi^ndairt 
in  the  judgment  1  The  issue  is  betw 
plaintiff  in  execution,  as  to  the  ovimers 

■  incumbent  on  the  plaintiff  in' execuli 
make  out  a  prima  facie  case  of  profier 
cution.  When  this  is  done,  the  orm  i 
is  put  upon  an  exhihition  of  bis  title, 
tion  shows  title  in  the  defendant,  that 

.  burthen  of  proof.  .  He  is  not,  however, 
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may  make  oul  a  prima  jade  case,  when  the  execution  levied  is 
fbu-nded  on  a  general  judgment,*by  proving  possession  in  the  de- 
.  iendant»  or  his  tenants,  at  the  time  the  judgment  was  rendered  or 
subse«|uent  thereto.  If  he  shows  neither,  he  must  fai].  In  case 
of  a  judgment  on  mortgage,  I  apprehend,  he  must  show  title  or 
possession  in  the  mortgagor  at  the'  date  of  the  mortgage ;  because- 
the  mortgage  lien  is  specific,  attaching  only  on  the  property  mort- 
gaged, by  virtue  of  the  mortgage  contract.  To  create  this  lien, 
the  mortgagor  must  own  the  property  whcnthe  mortgage  is  exe-  • 
cutod.  Subsequently  acquired  title  will  not  relate  back  to  the 
date  of  the  mortgage,  and  create  a  Hem  which  thfe  mortgage  itself 
does  not  create.  For  example,  mortgaged  property,  to  which 
title  •  is  acquired  subsequent  to  the  execution  of  the  mortgage, 
would  be  liable  to  a  general  judgment  against  th^  mortgagor,  to 
the  exclusion  of  the  mortgage,  although  such  general  judgment 
be  younger  than  the  mortgage.  Now,  in  accordance  with  these 
principles,  are  nearly  all  the  propositions  laid  down  by  the  Court. 
For  example,  it  is  true  that  the  facts  of  a  mortgage  and  judgment  ' 
of  foreclosure,  if  there  be  no  other  person  than  the  mortgagor  or 
his  tenants  in  possession  at  the.  date,  of  tbe  mortgage  ;  that  is,  if 
he  or  bistQn^nts  be  therein  possession,  will  create !* prima/acie^ 
presumptive  evidence  of  right  or  title,  in  him." 

It  is  also  true,  as  stated  by  the  Court,  that  if  ai^other  person  be 
ill  {)os6eBsion  at  the  date  of  the  mortgage,  this  presumption  of 
Jaw  does  not  arise.  It  is  farther  true,  that  if  the  third  person  iu 
pdBse^sion  be  privy  and  assenting  to  the  execution  of  the  mort- 
gage, and  to  the  conveyance  of  the  property,  he  will  be  estopped  . 
from  setting  up  a  claim  adverse  to  the  title  of  the  mortgagee. 

[3.]  All  these  propositions  are  abstractly  tru.e,  but  are  practi- 
cally wrong  in  this  case,  because  they  are  hypothetical.  There 
was  no  evidence  adduced,  which  either  required  or  authorized 
the  submission  of  them  to  the  Jury.  'They  might,  no  doubt 
did)  mislead  the  Jury.  It  wa&,  therefore,  according  to  a  well- 
settled  rule,  error  to  instruct  them,  upon  these  points.  .There 
wajs,  in  this  case,  no  legal  evidence  of  title  or  possession  in  the  de- 
fendant in  execution,  nor  was  there  any  legal  evidence  that  the 
claimant  was  privy  and  consenting  to.  the  execution  of  the  mort- 
gage, and  if  so,  the  instructions  asked  by  the  plaintiff  in  error, 
were  the  only  instructions  proper  to  the  case.  The  mortgage 
proved  that  the  defendatit  had,  in  fact,  mortgaged  certain  property 
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to  the  plaiDtiiT,  but  it  did  not  prove  or  raise  the  presumption,  in 
law,  that  he  owned  that  property.  It  would  be  ruinous  to  hold, 
that  the  fact  that  one  ha&  taken  upon  himself,  right  or  wrong,  to 
convey  the  property  of  another,  was  jprint^yawe  evidence  of  right 
or  title'  to  that  property.  The  judgment  demonstrates  thai  the 
mortgagor  owed  the  mortgagee,  upon  the  mortgage  debt,  so  much 
n\oney ;  but  it  does  not  demonstrate  that  the  defendant  owned  the 
property,  and  the  execution  is  but  the  process  of  the  Court,  proT- 
ing  the  authority  of  the  Sheriff  to  make  the  levy  ;  but  the  issue 
lies  before  all  these.  The  question  is,  was  the  defendant  owner  of 
the  property  at  the  date  of  the  mortgage  ?  Had  he,  by  right  or 
titlei  power  to  give  to  the  mortgagee  a  lien  upon  it  7 

[4.]  Much  stress  was  laid  in  the  argument  upon  two  things,  to 
wit :  that  by  recitals  in  the  mortgage,  the  property  was  in  posses- 
sion of  Butt,  the  claimant,  and  that  he,  Butt,  witnessed  the  mort- 
gage as  a  Magistrate.  From  these  two  facts  it  was  insisted,  that 
there  was  evidence  before  the  Jury  that  he,  Bqtt,  admitted  him- 
self the  tenant  of  the  mortgagor,  attorned  to  him,  and  thus  the 
possession  of  the  mortgagor  was  proven  ;  or  that  the  attestation 
of  the  deed  was  an  assent  to  the_righ(  &nd  title  of  the  mortgagor, 
and  thus  the  claimant  was  estopped  from  claiming  adversely  to 
the  plaintiff  in  execution.  The  recital  that  Butt  was  in  posses- 
sion, taken  singly,  is  against  tlie  plaintiff,  for  it  proves  possession 
out  of  the  defendant.  Coupled  with  the  attestation,  by  Butt,  of 
the  mortgage  deed,  what  does  it  prove  ?  It  does  not  follow,  that 
because  one  witnesses  a  deed,  that  he  knows  its  contents — it  may 
or  it  may  not  be  read  to  or  by  the  witness.  He  is  called  to  attest 
the  execution,  the  signing,  sealing  and  delivery,  and  no  more.  If 
the  identity  of  the  witness  with  the  claimant  was  established,  I 
should  be  inclined  to  hold,  that  the  presumption  would  be,  that 
he  knew  the  contents  of  the  deed,  and  not  dissenting,  at  the  time, 
to  the  conveyance  of  the  property,  the  inference  might  be  drawn 
that  he  was  not  the  owner,  and  that  the  grantor  was,  and  that  his 
possession  was  under  the  gp^antor.  Here,  there  was  no  evidence 
of  identity.  Whether  John  Buti,  J,  P.  who  witnessed  the  xnort- 
g^e,  was  the  «ame  with  John  Butt,  claimant,  is  not  proven  or  at- 
tempted to  be  proven  ;  but  the  fact  is,  that  if  they  are  the  same 
natural  persons,  they  are  different  in  the  law ;  for  John  BiUi  doe» 
not  claim  in  his  own  right,  but  .in  autre  droits  a$  trustee  for  kU  chil- 
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dren.    His  attestation,  in  his  character  as  a  Justice  of  the  Peace, 
cannot,  on  this  issue,  affect  the  rights  of  his  cestui  que  trusts. 

Let  the  judgment  of  the  Court  below  be  reversed  on  the  last 
asingnment. 


No.  83. — G£ORG£  L.  Bird,  plaintiff  in  error,  vs,  Telotus  Adams, 

defendant. 

[1.  j  In  an  action  upon  a  negotiable  note,  barred  by  the  Statute  of  Limitations, 
a  new  promise  made  by  the  maker  to  a  prior  holder,  is  sufficient  to  take  the 
case  without  the  operation  of  the  Statute.  The  case  of  Martin  vs.  Broach, 
in  6  Go.  Reps,  reviewed  and  affirmed. 

Assumpsit,  &c.  in  Taliaferro  Superior  Court.  Tried  before 
Jiidge  Satre,  September  Term,  1849. 

George  L.  Bird  brought  suit  against  Telotus  Adams,  on  a  pro- 
missory note  made  payable  to  Daniel  A.  Farmer  or  bearer.  The 
note,  on  its  face,  was  barred  by  the  Statute  of  Limitations.  The 
second  count  in  the  declaraticm  alleged,  that  afler  the  bar  of  the 
Statute  attached,  Adams  promised  to  pay  the  amount  of  the  note 
to  one  Williams,  who  was  then  the  holder  of  the  note,  and  that 
subsequent  to  the  promise,  Williams  transferred  the  note  to 
plaintiff,  who  sued  as  bearer. 

Defendant's  counsel  demurred  to  the  second  count,  on  the 
ground  that  the  promise  to  Williams  was  not  negotiable,  and  did 
not  enure  to  the  benefit  of  plaintiff.  The  Court  sustained  the  de- 
murrer, and  this  decision-  is  alleged  as  error. 

• 

L.  H.  Stephens,  for  plaintiff  in  error,  cited — 

2  Greenlf.  £v.§441.  Little  vs.  Blount^  9  Pick,  488.  4  Johnson, 
461.     Whitney  vs.  BigeUnot  4  Pick.  110. 

Andrews,  for  defendant,  cited —  ^ 

VOL.  VII.    64 
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Martin  r«.  Broach,  6  Ga.  Rep.  21 . 

By  the  Court. — Nisbet,  J.  deliveriag  the  opinion. 

[1.]  Tbe  declaration  in  this  case  contained  two  counts,  one 
upon  tbe  note,  which  was  a  negotiable  paper,  ard  the  "ithcr  upon 
a  new  parol  promise  to  pay.  The  promise  to  pay  was  made  to  a 
prior  holder  of  the  note,  and  the  question  is,  whether  an  action 
can  be  sustained  in  favor  of  a  Bubseijuent  holder  of  a  negotiable 
paper  barred  by  the  Statute,  upon  a  promise  made  to  a  prior 
holder.  The  argument  on  the  negative  side  of  this  queaticm  ts 
briefly  this  :  the  old  debt  is  absolutely  extinguished  by  the  Stat- 
ute, and  the  newproraise  is  a  distinct  and  independent  contract- 
it  is  alone  the  foundation  of  the  action,  and  being  a  verbal  prom- 
ise, and  therefore  not  negotiable,  no  action  will  ho  upon  it,  ex- 
cept in  the  name  of  the  person  to  whom  it  was  made.  It  b  claimed 
by  the  counsel  for  the  defendant  in  «rror,  that  this  reasoning  is  sus- 
tained by  the  decision  of  this  Court  in  Martin  v*.  Broad  and 
others. 

The  old  idea  that  a  new  promise  relieved  against  the  operation 
of  the  Statute  of  Limitations,  by  removing  the  presumption  of 
payment,  has  been  eKplodeJ,  and  it  is  now  held,  very  generally, 
that  when  the  Statute  has  taken  effect,  the  old  note  is  extinguish- 
ed, and  the  new  promise  is,  of  its^f,  a  ground  of  action — s  new 
contract,  the  consideration  for  which  is  the  old  debt.     This  is  the 
doctrine  held  in  MarUn  ti*.  Broach.     It  is,  however,  there  ([uelifi- 
ed  very  distinctly.     There  is  a  very  intelligible  and  reasonable 
sense  in  which  it  is  true,  that  a  contract  barred  by  the  Statute  of 
Limitations  is  extinguished,  whilst,  at  the  same  time,  for  some 
purposes,  it  may  be  valid 
contract  be  baiTed  by  lapi 
and  there  ia  ho  reply  to  it,  1 
be  enfbt-ccd — the  plea  wil 
ground,  that  by  law,  the  pi 
time  prescribed,  ho  has  nei 
wards  upon  that  contract. 

In  such  a  case,  by  legal 
miss  his  suit,  the  judgment 
defendant.    In  all  such  caa 
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guished ;  but  if  the  7U}te  be  barred  on  its  face,  and  suit  is  brought 
upon  it,  and  the  Statute  is  not  pleaded,  the  plaintiff  will  recover; 
for  in  that  case  the  presumption  of  law  is,  that  the  defendant  has 
waived  the  statutory  bar.  The  judgment  for  the  plaintiff  will  be 
valid  and  may  be  enforced.  In  all  such  cases  the  original  con- 
tract is  not  extinguished.  It  was  at  one  time  held,  that  the  Stat- 
ute effected  a  bar,  by  its  own  inherent  force,  without  a  plea — ^that 
is,  that  an  action  on  a  note  barred  on  its  face,  was  demuirable. 
The  rule  was  abandoned  mainly  for  the  reason,  that  by  it  the 
plaintiff  was  cut  off  from  the  benefit  of  relying  upon  any  of  the 
exceptions  in  tiic  Statute.  If  he  is  within  any  of  the  exceptions 
of  the  Statute,  and  a  plea  of  the  Statute  is  filed,  then  being  warn- 
ed, he  can  reply  the  exception.  This  privilege  he  cannot  exer- 
cise, if  his  suit  is  liable  to  be  dismissed  upon  demurrer  to  the 
action.  The  rule  now  is,  that  the  Statute  must  be  specially  plead- 
ed, unless,  by  law,  it  may  be  proven  under  the  general  issue. 
That,  however,  is  a  relying  upon  the  Statute  by  the  defendant, 
as  much  as  in  case  of  a  special  plea.  Cro,  Car,  404.  21  Pick* 
404.  2  Ld,  Ray.  838.  Vcntris'  R.  191.  2  Ma3s.  87.  2  Wend. 
294.  4  am.  SfJohns.^  439.  5  Har.  Sf  Johns.  425.  6  Conn.  335. 
4  Mees.  ^  Welsbij,  Exch.  R.  339.  3  Scott's  C.  B.  Rep.  265.  2 
Bing.  N.  C.  713.     Angdl  on  Limitations,  312. 

Again,  if  the  Statute  is  pleaded,  and  the  plaintiff,  (under  the 
English  mode  of  pleading,  and  under  our  own  until  the  case  of 
Martin  vs.  Broach,)  replies  a  new  promise  and  proves  it,  although 
the  old  contract  is  the  apparent  cause  of  action,  yet  the  real  and 
substantial  cause  of  action  is  the  new  promise.  The  plaintiff  re- 
covers, not  upon  the  note  or  other  contract  set  out  in  the  decla- 
ration, but  upon  the  new  promise  set  out  in  the  replication.  It  ia 
really  the  same  as  if  he  had  counted  on  the  new  promise  so  far 
BS  his  recovery  is  concerned.  The  replication  transfers,  as  it 
were,  the  promise,  to  the  declaration.  *'  When  the  Statute  is 
pleaded,  (says  AngelU)  the  plaintiff  may  therefore  reply  the  new 
promise,  and  when  the  pleadings  assume  this  shape,  the  original 
promise  is  apparently  the  cause  of  action,  but  it  is  the  new  prom- 
ise alone  that  gives  it  vitality,  and  that  is  substantially  the  cause  of 
action."  Angell  on  Limit.  315.  Without  th6  new  promise,  the 
plea  prevails — with  it,  the  plaintiff 'pre  vails;  and  this  is  what  this 
Court  mean  when,  in  Martin  vs.  Broach,  they  hold  that  the  new 
prdmise  is  the  caube  of  action.    It  is  apparent  that  these  doctrines 
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leave  the  old  contract  to  avail  tbo  holder  for  what  it  is  worth.  If  it 
be  negotiable,  it  may  enter  into  the  circulation  wjtb  such  credit  and 
value  as  men,  cognizant  of  the  laws  of  the  land,  may  gfve  to  it — 
it  is  of  itself  the  ground  of  an  action,  and  majbe  the  ground  of  a 
recovery ;  but  it  is,  in  all  events,  liable  to  be  met  in  tbe  Coarta  of 
Justice  with  the  plea  of  the  Statute,  whilst  it,  at  tbe  same  time,  car- 
ries with  it,  into  whose  soever  hands  it  may  pass,  the  right  of  the 
plaintiff  in  a  suit  on  it,  to  reply  to  such  plea  a  new  promise.  Tlie 
debt  is  not  extinguished — it  is  still  due  in  conscience,  and  as  above 
explained,  due  in  law.  "  If,  then,"  say  this  Court  in  Marti*  r«. 
Brvach,  "  four  years  elapse  afler  the  cause  of  action  accrues  on 
an  open  account,  there  can  be  no  recovery  thereon,  still  tbe  debt 
ia  aot  fxtinguhhed — it  remains  due  in  coiucifnce,  aaA  the  moral 
obligation  to  pay  is  a  good  cansideratton  for  the  new  promise. 
It  remains,  in  some  respects,  due  in  law,  too  ;  for  if  the  defend- 
ant omits  or  declines  to  plead  the  Act  of  Assembly,  he  is  to  be 
considered  as  having  waived  the  benefit  of  it,  and  the  plaintiff 
may  recover  against  him."     6  Ga.  Rep*.  37. 

Such  are  the  principles  settled  by  tbis  pourt  in  the  case  of 
Martin  ci.  Broach,  which  is  relied  upon  by  the  defendant  in  error. 
With  such  principles  in  view,  that  case  establishes  a  new  rule  of 
pleading,  when  a  party  plaintiff  relies  upon  a  new  promise.     Aa 
before  stated,  the  English  Courts  adhere  to  the  practice  of  de- 
claring on  the  old  promise,  and  leaving  the  plaintiff  to  avail  himself 
of  the   new   promise  by  replication.     See    Upton  e».  EUt,  12 
Moore'i  R.  303.     Such,  too,  is  the  practice  in  some,  perhaps  most 
of  the  States  of  our  Union,  and  such  has  been  the  practice  in  our 
own  Courts.     This  Court  has  changed  that  practice,  and  in  ac- 
cordance with  the  principles  involved,  and  in  accordance  with  our 
own. Statute,  they  ruled,  in  Martin  i 
tiff  relies  upon  a  new  promise,  h 
that,  setting  forth  the  old  promise 
ducementof  the  action.     This  was 
of  1799,  which  requires  that  the  pel 
tiff's  charge,  allegation  or  demanc 
set  forth:"     Prince,  420.     The  obli| 
fiilfilled  in  this  State,  and  could  not 
because  we  have  also  an  Act,  ^and 
replications  are  concerned,)  which 
Primee,  443.     In  consequence,  our 
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mouth,  uttered  at  the  trial,  and  provable,  although  not  spread 
upon  the  record — the  defendant  thus  having  no  notice,  until  the 
trial  of  the  charge,  allegation  or  demand^  upon  which  the  plaintiff 
relies  for  his  recovery,  in  the  very  teeth  of  the  reason  and  policy 
of  the  law  of  1799.  In  such  cases,  our  records  look  ridiculously 
absurd ;  they  show  a  recovery,  but  upon  what  ground  they  are 
silent.  Nay,  farther,  they  show  a  judgment  for  the  plaintiff, 
when,  at  the  same  time,  they  show  that,  according  to  the  law  of 
the  land,  he  is  not  entitled  to  that  judgment,  thus  contradicting 
themselves.  Acting  upon  the  obligation  created  by  the  Act  of 
1799,  and  according  to  the  principles  involved  in  such  cases,  and 
without  violating  the  Act  abolishing  replications  in  writing,  the 
Supreme  Court  of  Georgia  ruled  as  stated  in  Martin  vs.  Broach, 
That  was  the  head  and  front  of  our  offending. 

Now,  according  to^these  views,  the  original  note,  having  ane- 
gotiable  quality,  retains  that  quality  or  attribute,  although  barred 
upon  its  face';  and  it  draws  after  it  the  new  promise — it  is  the  con- 
sideration of  the  new  promise — ^the  new  promise  has  reference 
to  it,  and  adopts  its  negotiability.  The  rule  is  settled,  that  the 
acknowledgment  which  takes  a  case  out  of  the  Statute,  must  not 
only  admit  the  justice  of  the  original  debt,  but  that  it  is  still  due. 
The  new  promise,  whether  express  or  implied,  when  there  is  no 
stipulation  in  it  to  the  contrary,  is  to  pay  the  debt  due  on  the  ori" 
ginal  contract.  It  is,  therefore,  a  promise  to  pay  according  to  the 
terms  o#  that  contract ;  and  if  the  old  contract  be  negotiable,  it 
follows  that  the  new  promise  is  an  undertaking  to  pay  to  whom- 
soever the  old  .contract  may  be  transferred.  Hence,  it  has  been 
held,  that  the  promise  is  sufficient,  if  made  to  a  stranger.  4  Pick, 
110.  Ry.  Sf  M,  407.  3  Camp,  32.  6  B,  Sf  Aid,  141.  4  Johns. 
461.  Or  if  made  in  any  case  while  the  action  is  pending.  2 
Burrow,  1099.  ,  11  Johns,  146.  If  made  by  the  principal  debtor 
it  binds  the  surety.  4  Pick,  482.  If  by  one  of  several  joint 
debtors,  it  binds  them  all.  1  Greenlf,  Ev,  §§174, 176.  7  GreenJj, 
R,  26.  3  Pick,  R,  291.  4  Conn,,  336.  1  McCord,  541.  17 
Conn,  51 1.  AnA  where  the  plaintiff  shows  a  general  acknow- 
ledgment of  indebtment,  the  burthen  of  proof  is  on  the  defend- 
anty  to  show  that  it  related  to  a  different  demand  from  the  one  in 
controversy.  4  Pick,  110.  1  Bing,  266.  And  in  case  of  a  nego- 
tiable  security,  it  is  student  if  made  to  a  prior  holder,  and  that  is 
this  case.     Little  vs,  Blount,  9  Pick.  488.     2  Greenlf,  Evid.  §441. 
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Fry  vs.  Barker,  4  Pick.  382.    .C?iittt/  on  CofUracU,  836,  note  2.     1 
Har.  4-  Gill.  204.     Dean  vs.  Hewitt,  5  Wend.  257.     Sadden,  vs. 
Van  Renssalacr,   9  Wend.  293. 
Let  tbe  judgment  below  be  reversed. 


No.  84. — Martin  D.  Harrington,  administrator,  de  bonis  nan, 
&c.  plaintiff  in  error,  m.  Jefferson  Roberts  and  Wife,  de- 
fendants. 

[1.]  All  the  parties — whether  suing  or  sued,  individually  or  representatiTcly 
— to  the  cause  below,  must  be  joined  in  the  bill  of  exceptions  and  \rrit  of 
error. 

[2.]  This  Court  has  no  power  to  alter  or  amend  the  biU  of  exceptions. 
Motion  to  dismiss  tbe  writ  of  erroc. 

Hicbard  Harrington,  Sr.  made  a  deed  conveying  certain  ne- 
gro property  to  three  of  his  children,  and  tbe  heirs  of  their  bodies. 
Two  of  the  children  died,  and  Jefferson  Roberts,  who  iftermar- 
ried  with  the  third,  brought  trover  against  George  Pollock,  the 
executor  of  RicTiard  Harrington,  Sr.  deceased,  for  the  whole 
property,  claiming  as  survivor.  Pollock,  the  executor,  iUed  a 
bill  in  Equity,  restraining  tbe  trover,  and  praying  that  the  deed 
be  construed,  and  a  subpoena  issued  thereon  against  Roberta  and 
wife.  Tbe  other  distributees  and  legatees  of  Richard  Harring- 
ton, Sr.  '*  acknoioledged  notice*'  of  the  bill.  Pollock  died  pendi&g 
the  suit,  and  Martin  D.  Harrington  and  Richard  M.  Harrington 
were,  appointed  administrators,  de  Bonis  nan,  cum  testamentc^  Blc 
of  Richard  Harrington,  Sr.  A  special  verdict  was  found  bv  &e 
Jury,  and  on  that  verdict  a  decree  was  rendered  in  favor  of  BdIk 
erts  and  wife,  Martin  D.  Harrington,  one  of  the  administralMk 
filed  bis  bill  of  exceptions  to  that  decree,  and  sued  out  affvrit  of 
error  and  citation,  including  Jefferson  Roberts  and  \vife  Idoae  as 
defendants  in  error. 

• 
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The  motion  to  dismiss  is —  •        • 

Ist.  Because  Ridiard  M.  Harrington,  one  of  the  administrators 
in  the  cause  below.,  is  no  parly  either  to  the  bill  of  exceptions,  writ 
of  error  or  citation. 

2d.  Because  the  distributees  of  Richard  Harrington,  Si*,  are 
not  made  parties  defendant. 

Marsh  and  Miller,  for  the  motion. 

* 

Starnes  and  Cone,  conti^aw 
By  the  Co«r^— LuMPKjN,  J. 

[1.]  Both  administrators  are  parties  to  the  suit  below,  and  to  tl» 
judgment  sought  to  be  reversed ;  and  we  are  of  opinion  th^ 
both  should  have  joitied  in  th.e  bill  of  exceptions  and  writ  of  errov 
The  doctrine  is  well  settled,  that  where  there  are  two  adrninistratorg, 
one  cannot  maintain  an  action  alone.  1  Ckitty*^  PI.  53.  9  Coke, 
37,  (Hensloe's  Case.)  1  Saund.  291,  g.  3  Bacon,  32.  Smith  vs. 
Smith,  11  New  Hamp.  R.  459.  And  the  Act  of  1847  negatively 
establishes  the  same  principle  as  to  parties  in  this  Court.  It  de- 
. Glares  that  no  tvrit  of  error  shall  be  dismissed  or  delayed  in  its 
hearing  and  decision,  where  the  parties  to  the  writ  or  declaration 
below  are  included  in  the  writ  of  error.  Pamphlet  Laws,  p.  SI, 
Of  course  the  writ  of  error  will, be  dismissed,  unless  all  the  parties 
ta  the  Cause  below  are  included. 

[2.]  If  the  bill  of  exceptions  had  been  made  out  in  the  name  of 
both  the  administrators,  the  writ  of  error,  citation^  &c.  might  be 
amended.    But  this  Court  has  no  power  to  alter  or  amend  the  . 
bill  of  exceptions. 

This  objection  being  fatal,  it  is  unnecessary  to  examine  the  oth- 
er ground  taken  in 'the  preliminary  motion. 

Writ  of  error  dismissed. 
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No.  S5. — ^William  L.  Kdhondson  and  Wife,  plaintifis  in  error, 
Vf.  John  H.  Dyson,  trustee,  clefendauL 

[1.]  IVI^re  the  General  Aiicmbly  of  this  State,  bj  iLe  lecond  scctioa  ottn 
Alt  pa>W  on  the  SSd  Nov.  1826.  declared,  "that  the  nuae  orSaisb  Jane 
Wella  be  changed  totbename  of  Sarah  Jane  Bakestraw,  and  tint  ihe  be  de- 
cUred  li-gitiAiale,  and  capable  of  iuberiting,  sod  tike  privileges  in  law  ■■ 
if  she  bud  been  burn  iu  lawful  wedlock:"  HdJ,  thai  inaimucbu  Ihcilie^t- 
imate  child  was  not,  by  the  Act.  mode  legitimate  to  any  parikidar  pernn,  the 
duly  eifcct  of  it  was  (u  change  her  name. 

In  Equity,  in  Wilkee  Superior  Court.  Decided  by  Judge 
SiVBE,  September  Term,  1849. 

Ann  S.  Bakeslraw,  by  her  lafit  will,  bequeathed  the  whole  of 
her  estate  to  John  H.  Dyson,  "  in  trust,  for  the  sole  and  exctuEire 
■se  of  her  beloved  husband,  Gainham  L.  Rakestraw,  during  his 
nelura!  life,  and  aflcr  his  death,  to  convey  the  same  absolutely  lo 
such  person  as  the  said  Gainham  should  by  will  appoint,  and  on 
failure  of  appointment,  to  convey  the  same  to  the  heir  or  heirs  at 
law  of  the  said  Gainham  L.  absolutely." 

Gainham  L.  Rakestraw  died  without  making  any  appointment. 
William  L.  Edmondson  and  wife  filed  their  bill,  claiming  the 
whole  property,  through  the  wife,  as  the  only  heir  of  Gainham  L. 
Rakestraw.  On  the  trial  of  a  plea  filed  by  the  defendant,  that 
Mrs.  Edmondson  was  not  a  legitimate  heir  of  Gainham  L.  Aake- 
8traw,  it  was  agreed  that  she  was  bom  out  of  lawful  wedlock — 
was  reputed  to  be  the  child  of  Gainham  L.  Hakostraw,  and  so  ac- 
knowledged by  him,  and  that  in  1S26  the  Legislature  passed  an 
Act,  of  which  the  following  Is  the  second  section : 

"  Be  itfttrther  enacted.  That  tlie  name  of  Sarah  Jane  Wells  be 
changed  to  the  name  of  Sarah  Jane  Rakestraw;  that  she  be  de- 
clared legitimate  and  capable  of  inheriting,  and  like  priytleges  in 
law  as  if  she  had  been  bom,  in  lawful  we^'""''  " 

The  Court  charged  the  Jury  that  this 
Edmondson  the  heir  at  law  of  Gainham 
pecially  not  such  an  heir  as  cotild  take, 
Rakestraw. 

Edmondson  and  wife  excepted  to  this 
tions  wfere  filed,  but  this  point  alone  was 
by  the  Supreme  Court. 
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W.  Dougherty,  for  plaintiff  in  drror. 

Toombs  and  Cone,  for  defendant. 

By  the  Court — ^Warner,  J.  delivering  the  opinion. 

Tbe  complainants  in  this  case  seek  to  recover,  jib  legatees,  un- 
der the  will  of  Mrs.  Ann  S.  Rakestraw.  The  complainants  insist 
that  Mrs.  Sarah  Jane  Edmond^m  is  the  legitimate  heir-i^t-law  of 
Gainham  L.  Rakestraw,  deceased. 

[1.]  The  right  of  the  complainants  to  recover,  must  depend  on 
the  construction  to  be  given  to  the  Act  of  1826,  which  is  entitled 
An  Act  to  change  the  names  of  certain  persons  therein  mention- 
ed, and  legitimati;ce  the  same.  The  first  section  of  the  Act  de- 
dares,  *'that  Lucinda  Rouch  and  William  Madden  shall  be  known 
in  law  by  the  names  of  Lucinda  Spier,  and  William  Cooper,  any 
law  to  the  contrary  notwithstanding ;  and  they  are  hereby  de- 
clared to  be  fully  and  completely  legitimatized,  and  entitled  to  fM 
the  rights  and  legal  privileges  that  they  would  have  been  entitled 
to,  if  born  in  lawful  wedlock,  and  be  capable  of  inheriting  all  man- 
ner of  property  by  virtue  of  the  Statutes  of  Distribution,  so  far  as 
relates  to  the  real  and  personal  estates  of  James  Spier  and  Henry 
Cooper,  their  reputed  fathers." 

The  second  section  of  the  Act  declares,  "  that  the  name  of  Sa- 
rah Jane  Wells  be  changed  to  the  name  of  Sarah  Jane  Rake- 
straw, apd  that  she  be  declared  legitimate,  aiid  capable  of  inher- 
iting, and  like  privileges  in  law,  as  if  she  had  been  born  in  lawful 
wedlock."  DawttnCs  Camp.  330.  Mrs.  Edmondson,  as  the  re- 
cord discloses,  was  bom  out  of  lawfid  wedlock^  and  therefore,  can- 
not be  the  heir  of  any  person  by  the  Common  Law;  she  has  no 
ancestor  from  whom  any  inheritable  blood  can  be  derived.  1 
Bl,  Com.  459.  The  Common  Law  is  so  far  altered  by  Statute  in 
this  State,  as  to  authorize  illegitimate  children  to  inherit  from  their 
mother,  and  from^each  other.  Prince^  202.  Did  the  Act  of  1 826 
make  Sarah  Jane  Rakestraw,  formerly  Sarah  Jane  Wells,  the  le- 
gitimate heir-at-law  of  Gainham  L.  Rakestraw,  and  give  to  her  a 
legal  capacity  to  inherit  his  estate  ?  By  the  Common  Law,  as 
we  have  seen,  she  could  not  inherit  his  estate,  if  born  out  of  law- 
Jul  wedlock;  and  the  fact  that  she  was  reputed  to  be  his  child,  and 
recognized  by  him  as  such,  would  not  change  the  rule.     In  Eng- 
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land,  nothing  but  the  transcendent  power  of  an  Act  of  Parliametit 
could  make  a  bastard  legitimate,  and  capable  of  inheriting.  1  Bi. 
Com,  459.  In  thus  State,  nothing  but  a  legislative  enactment  of 
the  Legislature,  with  the  consent  of  Gainham  L.  Rakestraw,  could 
have  made  the  complainant,  Mrs.  Edraondson,  his  legitimate  heir, 
and  capable  of  inheriting  his  estate.  It  is  true,  the  Act  declares 
that  she  be  legitimate^  and  capable  of  inheriting,  and  like  privile- 
ges in  law,  as  if  she  had  been  bom  in  lawful  wedlock — ^legitimale 
to  whomf  capable  of  inheriting  from  whom?  enjoy  like  privileg- 
es in  law,  as  if  she  had  been  born  in  lawful*  wedlock,  from  whom  7 
The  transcendent  power  of  the  Legislature,  which  alone  could  have 
Bpoken  that  word,  and  said  to  whom  she  should  be  legitimate, 
from  whom  she  should  inherit,  and  from  whom  she  should  enjoy 
like  privileges  in  law,  as  if  she  had  beeu  born  in  lawful  wedlock* 
have  not  so  declared.  That  Act  does  not  make  her  the  legitimate 
heir  of  any  particular  individual — that  Ad  does  not  declare  she 
shall  be  capable  of  Inheriting  from  any  named  individual.  The 
Act  makes  her  as  much  the  legitimate  heir  of,  and  as  capable  of 
inheriting  from  A,  B,  C  or  D,  as  it  does  from  G^nham  L.  Rake- 
straw. To  make  her  the  legitimate  heir  of  Gainham  L.  Rake- 
straw, and  capable  of  inheriting  his  property,  it  is  indispensably 
necessary  the  Legislature  should  have  so  declared.  Without  such 
declaration  by  the  sovereign  authority  of  the  State,  the  rule  of  the 
Common  Law,  which  excludes  her  from  inheriting,  is  not  altered. 
The  argument  for  the  plaintiff  an  error  is,  that  inasmuch  as  the 
Legislature  have  declared  her  to  be  legitimate,  he  ought  to  be 
permitted  to  show  by  evidence,  extrinsic  the  Act,  that  she  is  the 
child  of  Gainham  L.  Rakestraw,  and  therefore,  she  is  his  legiti- 
mate  child,  and  capable  of  inheriting  as  his  lawful  heir.  The  an- 
swer is,  admitting  she  is  his  child;  proved  to  be  so  {  yet,  having 
been  born  out  of  lawful  wedlock,  she  could  not  inherit  from  iUnt, 
unless  the  Legislature  had  so  expressly  declared.  Her  incapaci- 
ty to  inherit  from  him  has  not  been  removed  by  declaring  she 
shall  be  legitimate,  without  declaring  to  whom  she  shall  be  legiti- 
mate, and  from  ^hrnn  she  shall  inherit.  Extrinsic  parol  evidaitfo 
cannot  be  received  to  effect  that  which  it  was  alone  competent  for 
|he  Legislature  to  do,  to  wit :'  repeal  the  Common  Law,  aadgive 
to  Mrs.  Edmondson  the  capaciti/  to  inherit  as  the  heir  tfGaMom 
L,  Rakestraw, 
This  Act  of  the  Legislature  is  in  derogation  of  the  rule  of  the 
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Cotninon  Law,  and  should  be  construed  strictly.  The  &ilure  to 
insert  the  name  of  Gainham  L.  Rakqstraw  in  the  Act,  may  have 
be^Q  a  easua  omissus.  In  Jones  vs.  Smartj  (1  Term  Rep.  52,) 
Mr.  Justice  Bidler  said,  '*  We  ai-e  bound  to  take  the  Act  of  Par- 
liament as  they  have  made  it.  A  casus  omissus  can  in  no  case  be 
supplied  by  a  Court  of  Law  ;  for  that  would  be  to  make  laws." 
'So  here,,  we  are  bound  to  take  the  Act  of  the  Legislature  as  they 
have  made  it ;  and  if  we  attempt  to  supply  the  supposed  defect 
in  the  Act,  by  reference  to  the  other  section  of  it,  the  plaintiflf  in 
error  can  derive  no  assistance.  The  first  section  of  the  Act  ex- 
pressly declares  the  names  of  the  persons  from  whom  Lucinda 
Spier  and  William  Cooper  shall  have  the  capacity  to  inherit.  To 
introduce  heirs  to  a  man's  estate  by  an  Act  of  the  Legislature, 
cannot' be  done,  unless  he  is  particularly  named  in  the  Act,  and 
then  he  will  not  be  bound  by  it  without  his  consent.  2  BL  Com, 
345.  1  Rentes  Com.  459.  Catlin  vs.  Jackson,  8  John.  Rep.  655. 
The  Act  of  1819,  it  is  true,  declares  that  '*  All  laws  and  resolu- 
tions, as  published  by  authority,  shall  be  held,  deemed  and  consid- 
ered public  laws  and  resolutions,  and  the  several  Courts  of  Law 
and  Equity  of  this  State  shall  take  notice  thereof  as  such,  any  law» 
usage  or  custom  to  the  contrary  notwithstanding."  Prince,  215. 
Conceding,  ex  gratia,. thdit  the  Act  of  1826  was,  by  the  provi- 
sions of  the  Act  of  1819,  notice  to  Gainham  L.  Rakestraw  and 
Mrs.  Rakestraw,  at  the  time  she  made  her  will,  it  cannot  be  pre- 
tended that  Act  conveyed  notice  of  any  thing  more  than  what  ap- 
pears on  its  face.  For  aught  that  appears  on  the  face  of  the  Act 
of  1826,  Gainham  L.  Rakestraw  may  have  lived  and  died  without 
any  knowledge  that  Sarah  Jane  Wells  was  ever  intended  to  be 
made  his  lawful  heir,  and  to  inherit  his  property  afler  his  death. 
The  Act  itself  does  not  make  her  ?iis  heir,  on  its  face,  or  declare 
she  shall  inherit  his  property.  Nor  is  it  apparent  that  the  testa- 
trix, whose  bounty  is  now  claimed,  had  any  knowledge  whatever 
that  Sarah  Jane  Wells  was  even  a  pretended  heir,  or  claimed  to 
inherit  as  the  heir  of  her  husband,  Guinham  L.  Rakestraw.  The 
Act  changes  the  name  of  Sarah  Jane  Wells  to  Sarah  Jane  Rake- 
straw, but  does  not  declare  she  shall  inherit  from,  or  be  the  legiti- 
mate heir  of,  any  particular  individual:  To  allow  the  introduc- 
tion of  parol  evidence,  extrinsic  of  the  Act,  in  order  to  give  it 
effect,  so  as  to  establish  the  claim  of  heirship,  according  to  the 
facts  presented  by  this  record,  would,  in  our  judgment,  be  a  dan- 
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gerou8»  precedent,  and  productive  of  mischievoas  conseqaeoces. 
If  such  a  practice  were  allowed,  heirs  might  be  introdaced  to  in- 
herit a  man's  estate  after  his  death,  wlio  were  not  thought  of  fay 
him  in  his  lifetime.  It  would  be  just  as  competent  for  the  com- 
'  plainants  to  show  that  Mrs.  Edmondson  is  the  legitimate  heir  of 
any  other  person,  (if  the  door  for  the  admission  of  the  evidence 
is  opened,)  as  to  show  she  is  the  legitimate  heir  of  Gainbam  L. 
Rakestraw.  Her  name,  it  is  true,  is  changed  to  Rakestrawt  bat 
that  circumstance  does  not  alter  the  rule  of  the  Common  Law, 
and  give  to  her  the  capacity  to  inherit  from  any  pariindar penim 
of  that  name  ;  and  if  it  did  make  her  legitimate,  and  capable  of 
inheriting  as  heir  from  somie  person  of  that  name,  who  of  that 
name  is  she  made  the  legitimate  heir  of,  and  from  whom  of  that 
name  is  she  entitled  to  inherit  ?  It  would  be  just  as  competent  for 
the  complainant  to  show  she  is  the  legitimate  heir  of  any  other 
man  by  the  name  of  Rakestraw,  as  it  would  be  to  show  that  she 
is  the  legitimate  heir  of  Gainbam  L.  Hakesti*aw;  fortbe  Act» 
as  much  notice  of  the  fact,  that  she  is  made  the  legitimate  beir  of 
any  other  roan,  as  that  she  is  made  the  heir  of  Gainbam  L.  Rake- 
straw.  The  insurmountable  difficulty  is,  that  the  Act  is  too  un- 
certain, and  does  not  declare  her  to  be  the  legitimate  beir  of  any 
body.  The  case  of  Drake  vs.  I>rake,  cited.on  the  argument,  from 
4  Devereux^s  Law  R.  110,  involved  the  same  principle  as  this  case, 
and  the  facts  are  almost  identically  the  same.  In  that  case,  tne 
putative  father  of  a  bastard  child  procured  the  passage  of  a  pn- 
vate*Act  of  the  General  Assembly  of  North  Carolina,  whereby 
the  name  of  the  child  was  changed  to  that  of  the  putative  father, 
and  the  child  was  declared  "  forever  hereafter  to  be  legitimated, 
and  made  capable  to  possess,  inherit  and  enjoy,  by  descent,  any 
estate,  I'eal  or  personal,  to  all  intents  and  purposes  as  if  be  bail 
been  bom  in  lawful  wedlock." 

The  Supreme  Court  of  North  Carolina  held,  that  as  the  bas- 
tard was  not  made  legitimate  to  any  particidaY  person,  the  only 
effect  of  the  Act  was  to  change  his  nkme.  The  judgment  of  th® 
Court  in  Drake  w.  Drake  is,  we  think,  well  sustained  by  p^ 
pie,  and  although  it  is  not  binding  upon  us  as  authority,  y^U  P^ 
ing  the  judgment  of  an  able  and  intelligent  tribuiial  of  one  ef  ^J 
sister  States,  upon  very  nearly  the  same  statement  of  facts,  it  is 
entitled  to  the  highest  consideration  and  respect. 

The  only  eflfect  of  the  second  section  of  the  Act  of  1826  is, » 
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our  judgment,  to  change  the  name  of  Sarah  Jane  Wells  to  that  of 
Sarah  Jane  Rakestraw,  and  does  not  alter  the  rule  of  the  Com- 
mon Law  respecting  children  born  out  of  lawful  wedlock,  so  as 
to  make  her  the  legitimate  heir  of  Gainham  L.  Rakcstraw,  or  any 
€>cber  ^particular  individual. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  86. — ^Benjamin  S.  Jordan,  plaintiff  in  error,  rs,  Benjamin 

G.  Thornton,  et  ah  defendants. 

[1.]  A  testatrix  bequeathed  as  follows:  "  I  giye  and  bequeath  to  my  son,  An- 
thony R.  Tbornto)!,  a  negro  woman  named  Pat,  and  her  child  named  Al- 
bert, and  all  the  farther  increase  of  said  Pat,  in  trast,  for  the  nse  and  bene- 
fit of  Mary  G.  Thornton,  wife  of  my  son,  Benjamin  H.  Thornton,  daring  her 
natural  life;  and  after  her  decease,  for  the  use  of  their  children,  now 
Bving,  or  which  niay  hereafter  be  bom  to  them,  and  their  heirs  forever:" 
Hddf  that  upon  the  death  of  the  tenant  for  life,  the  trust  was  executed,  and 
the  eibildren  were  absolute  owners' of  the  property. 

[2.]  The  assent  of  an  executor  to  a  legacy,  may  be  implied  from  the  posses- 
sion of  the  jiroperty  by  the  legatee,  and  aatent  given  to  a  tenant  for  life, 
will  enure  to  the  benefit  of  the  remainder-man  in  fee, 

[3.]  The  Statute  of  Limitations  does  not  ran  against  minors. 

[4.]  If  one  of  two  or  more  tenants  in  common,  in  an  action  of  trover,  be  barred 
by  the  Statute  of  Limitations,  and  one  or  more  be  within  an  exception  in 
the  Statute,  their  exemption  will  not  relieve  against  the  operation  of  the 
Rtatute,  as  to  that  one  barred ;  and  those  within  the  exception  will  recover 
their  several  interests  in  the  property,  notwithstanding  the  bar  of  that  one 
not  within  it. 

£5.]  If  property  belonging  to  an  in£snt,  is  converted  during  his  minority,  the 
Statute  will  commence  to  run  against  him,  upon  his  arrival  at  full  age,  in 
favor  of  the  iortfeator^  and  those  who  claim  under  him,  notwithstanding  the 
property  be  removed  without  the  jurisdiction  of  the  State,  unless  prevented 

by  some  one  exception  in  the  Statute,  as  the  non-residence  of  the  torifeawr, 

* 

Trover,  in.  Baldwin  Superior  Court.     Tried  before  Judge 
Merriwether,  August  Term,  1849. 
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■Benjamin  G.  Thornton,  and  itireo  others,  children  of  Mary  H. 
Thornton,  she  being  dead,  commenced  an  action  of  trover,  for  a 
negro,  against  Benjamin  S.  Jordan.  On  the  trial,  the  will  of  Mil* 
dred  Dudley  was  offered  in  evidence,  by  wbicb  iha  negro  in  dis- 
pute was  bc<]Uf!athed  to  "  Anthony  R.  Thornton,  in  tmtf^  for  the 
use  and  benefit  of  Mary  H.  Thomlon,  during  her  natural  life ;  and 
after  her  decease,  for  ilie  use  of  her  children,  then  living,  or 
whidi  may  hereafter  be  born,  and  tbeir  heirs,  forever."  The 
defendant's  counsel  objected,  because  the  trust  was  not  executed 
in  the  plaintilT),  so  as  to  enable  them  to  ta»ntain  trover.  Tbe 
Court  overruled  the  objection,  and  this  ia  the  first  qoeaiion  to  be 
Adjudicated  by  this  Court, 

Itappeareil  from  the  evidence,  that  the  negro  had  been  in  the 
possession  of  Warren  Jordan  ;  and  in  1839,  was,  by  bim,  mort- 
gaged, with  others,  to  the  Georgia  Rail  Road  h  Banking  Cotn- 
pany.  Subsequently,  the  negro  was  run  off  into  the  Stale  of 
Florida,  and  there  remained  until  1845,  when  fae  was  brought 
back  to  Georgia.  Two  of  the  plaintifis  arrived  of  age  while  the 
negro  was  in  the  State  of  Florida — one  in  1840,  and  the  other  in 
1842. 

One  of  them  was  a  miiior  when  the  suit  was  commenced,  aiid 
the  remaining  one  was  of  ago  at  the  time  of  tbe  convernon  by 
Warren  Jordan. 

There  being  no  direct  proof  of  tbe  aaaent  of  the  execntor,  to 
the  legacy  to  the  remainder-men,  the  defendant  moved  a  nonsuit 
The  Court  overruled  the  motion,  holding  that  the  posseenon  of 
the  negro  by  the  tenant  for  life,  and  subaequently,  by  a  poitioa 
of  tbe  remainder-men,  was  evidence  from  which  assent  might  be 
implied.     This  decision  is  also  appealed  to  this  Court. 

To  the  charge  of  the  Oonn,  the  following  errors  are  assigned: 

'  IsL  In  charging,  that  if  any  of  tbe  plaintiffs  were  infanta,  at  tbe 
time  of  the  conversion,  the  Statute  did  not  run  against  them  until 
tbeir  arrival  at  the  age  of  twenty-or 

2d.  In  charging,  that  if  any  of  I 
at  the  time  of  the  removal  of  the  ] 
Statute  did  not  commence  running  i 
ty  was  brought  back ;  and  that  it 
dence  or  removal'  of  the  defendani 
claimed. 

3d.  In  charging,  that  if  one  or 
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barred,,  and  the  others  not,  those  not  baiTed  could  recover  the 
amount  of  their  interasts, 

McDonald,  for  plaintiff  in  error,  cited — 

• 

2  Leigh,  852,  '3.  13  Cam^  Law  R.  464.  Hill  on  Tmgfeeg, 
253,  TFy«»r*.  ice,  5  Ga.R.  217.  Bid.  an  Lim.  97.  Angelt, 
297.    3  Murphy'*  R.  577.     7  Crunch,  15G.     4  Ttrm,  516. 

A.  Reese,  for  defendant. 

By  the  Ocwrf.-^NisBET,  J.  delivering  the  opinion. 

[L]  The  testatrix  bequeathed  the  negro  man  Albert,  (tho  prop- 
erty  in  litigation,)  in  the  following  terms :  '*  I  give  and  bequeath 
to  my  son,  Anthony  R.  Thornton,  a  negro  woman  named  Pat, 
and  her  child  named  Albert,  and  all  the  future  increase  of  aaiJ 
Pat,  in  trust,  as  aforesaid,  for  the  use  and  benefit  of  Mary  H« 
.  Thornton,  wife  of  my  son  Benjamin  G.'  Thornton,  during  her 
natural  life ;  and  after  her  decease,  for  the  use  of  their  children 
now  living,  or  which  may  hereafter  be  born  to  them,  and  their 
heirs  forever."  The  property,  (Albert,)  went  into  possession  of 
the  tenant  for  life,  who  died,  leaving  the  plaintiffs,  her  children. 
There  was  some  evidence  that  he  was  in  possession  of  the  plain- 
dflfs,  afber  the  decease  of  their  mother.  He,  however,  passed^ 
says  the  evidence,  into  the  hands  of  Wftrren  Jordan,  who,  in 
1839,  mortgaged  him  to  the  Georgia  Rail  Road  &  Banking  Co. 
He  was  shortly  aflerwards  taken  to  Florida,  and  there  sold* un- 
der the  mortgage.  In  1845,  he  was  brought  back  to  this  State, 
and  bought  by  the  defendant,  Benjamin  S.  Jordan.  The  plain- 
tiffs claiming  under,  the  will  of  Mrs.  Dudley,  above  recited, 
brought  their  action  of  ti'over  for  him,'  Against  Benjamin  8.  Jorr 
dan. 

The  plaintiff  in  drror  claims  that  the  presiding  Judge  erred  in 
ruling  that  the  trust  under  the  will,  was  executed,  and  that  the 
plaintiffs,  the  tenant  for  life  being  dead,  could  sue  in  tbeir  own 
right,  insisting  that  the  trust  still  subsists,  and  that  the  acdou 
ought  to  have  been  brought  in  the  name  of  the  trustee.  The 
limitations  in  this  will  are  clearly  an  estate  for  life  in  Mrs. 
Thornton,  with  remainder  in  fee  to  her  and  her  then  husband's 
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.  children,  lh«n  iu  life,  or  afterwards  to  be  bom.  TTpon  the  death 
erf  the  tenant  for  life,  the  trust  ceased,  and  the  property  belonged 
absolutely  to  the  remainder-men.  There  was  tiothing  tin  to  be 
done  by  ibe  trustee  ;  the  law  cast  the  fee  upon  the  children,  and 
they,  if  of  age,  wore  entitled  to  the  possession,  and  if  not,  their 
guardian  was.  No  conveyance  of  the  legal  estate  by  the  tntUt, 
is  required  by  the  wilt;  it  passed,  by  operation  of  law,  upon  de- 
livery. We  find  no  objer.lion  to  the  ruling  of  the  Conn  on  this 
point. 

'    [3.]  It  was  farther  claimed  before  the  Court  below,  that  there 
was  DO  assent  to  the  legacy,  by  the  executor,  proven ;.  aod  there- 

'  fore,  the  plaintifls  had  no  right  of  action.  The  Court  held,  that 
assent  might  be  implied  fi'om  possession ;  and  as  diere  was  some 
evidence  of  possession,  both  in  the  tenant  for  life  and  in  the  plun- 
lifTs,  after  her  death,  he  left  that  question  to  the  Jury.  And  tlus 
view  of  the  case  we  affirm.  Assent  to  a  legacy  is  necessary  to 
enable  a  legatee  to  sue  at  law  for  his  legacy.  It  b  not  necemary 
to  show  an  express  assent ;  it  may  be  implied  from  facts  and  cir- 
cumstances. The  assent,  it  is  true,  must  be  clear  and  unambig- 
uous. The  possession  nf  the  properly  willed,  does  make  out  a 
clear  case  of  assent,  by  implicatioD.  2  WiUuiPt^  Ex'rt,  986. 
MatAaeum  PreMtviptiotu,  267.  3  PraUmU  Ahatr.  \A&,Zed.  I 
Ado!.  IfEU.  52,  S.  a     3  Nev.  ^  M.  325. 

It  was  not  necessary,  in  this  case,  to  prove  the  asseat  of  the  ex- 
ecutor to  the  remainder-men,  because  his  assent  to  the  interest  of 
the  tenant  for  life,  will  enure  to  vest  theirs,  aikd  e  cemoeno,  tbe 
particular  estate,  and  the  remainder  constituting  but  one  «atalG. 
W^cdmv.  EHcintoH,Pl(nBd.52l,  Lampet't  case,  10  Ooke,^^,S^ 
Ad^mt  w.  Pitrce,  3  P.  WiUiamt,  18.  Wentv.  O^.  Ex'n.  426. 
14  fd.    GwH.  Big.  Adm.%.  c.  6.     2  Wmiamt'  Ex'r,  895. 

Tiie  presiding  Judge  instructed  the  Jury,   that  if  any  one  of 
the  plunliffs  was  under  age,  at  the  time  oftfae  conversion,  tbe 
Statute  of  Limitations  did  not  run  i 
or  her  arrival  at  twenty-one  years  o 
assigned  for  error. 

He  also  inetructed  the  Jury,  that 
barred  the  claim  of  any  one  or  more 
bar  the  others,  those  not  barred  wer 
tereot  in  tbe  property,  which  is  also 
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[3.]  These  two  assignments  may  be  cotisidered  together.  I  see 
no  hook  to  hang  a  doubt  upoQ,  about  thcf  first  of  these  instrue* 
tioos.    Infants  may  sue  by  a  proper  representative,  before  matu- 
rily,  for  a  conversioTi,  and  the  Statute  may  have  rua  the  whoJe 
term,  beginning  at  the  conversion,  before  suit  is  brought ;  and  if 
no  plea  of  the  Statute  is  filed,  they  will  pot  be  affected  by  it;  and 
if  a  plea  is  filed;  they  have  but  to  reply  their  infancy,  and  then 
they  will  not  be  aflccted  by  it.     Infants  are  protected  by  an  ex« 
press  exception  in  the  Statute,  and  they  avail  themselves  of  it  by 
replication.     Angdlon  Limitations^  205,  '6.    2  Sounds  117,  215« 
As  to  the  second  of  these  two  assignments,  there  is  some  doubt) 
and  the  authorities  are  conflicting.     This  is  an  action  of  trover  by 
aeveral  plaintiffs,  claiming  under  a  will  for  the  recovery  of  a  slave* 
The  Statute  of  Limitations  is  pleaded^  to  which  infancy  is  replied. 
Upon  the  trial,  it  was  found  that  one  or  more  of  the  plaintiffil 
wete  not  within  the  saving  iu  the  Statute  of  Infancy.    One  ot  * 
more  are  barted,  either  being  of  age  at  the  time  the  right  of  ac* 
tion  accrued,  or  being  then  minors,  not  having  sued  within  the 
time  prescribed,  after  arriving  at  maturity.    But  one  of  the  plain- 
tifis  is  within  the  saving  of  the  Statute,  being  at  the  time  of  institu- 
ting the  suit,  an  infant^    N6w,  the  rule,  as  stated  by  the  Courts 
is,  that  if  one  or  more  of  the  plaintiffs  be  barred,  yet- that  bar 
does  not  affect,  the  right  of  that  .one  not  barred,  but .  within  the 
saving ;  and  that  that  one  is  entitled  to  recover  in  this  suit,,  his  or 
her  proportion  of  interest  in  the  property.     The  rule  is  claimed 
by  the  plaintiffs  in  error ,  to  be  the  contrary ;  and  that  if  one  or 
more  of  parties  plaintiffs,  having  a  common  interest  in  property, 
are  barred  by  .the  Statute,  the  others  are  thereby  barred, -altbcAigh 
within  the  saving  of  the  Statute,  and  cannot  recover  their.,  inter- 
eat  in  the  property.    Such  id  the  question,  mpre  carefiilly  stated. 

It  has  been  held,  that  if  one  of  two  or  more  plaintiffs  are  vritb-> 
in  an  exception  in  the  Statute,  the  disability  of  that  one  mil  help 
the  others  and  save  them  f^om  the  operation  of  the  Statute.  1 
iV.  Sf  McC,  298.  1  Baileyy  ^92.  We  do  not  so  hold.  See  Row€ 
rs.  Dowhton,  2  Taunt.  440. 

{4.]  But  we  do  hold,  with  the  Circuit  Court,  that  one  or  more 
of  sucli  parties  plaintiffs,  being  barred,  does  not  bar  others  who 
are  within  the  savjing  of  the  Statute ;  and  that  in  this  case  the  in- 
fant plaintiff  is  entitled  to  recover  her  proportion  of  the  value  of 
the  slave  Albert. 
VOL.  vif«    66 
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These  pluDtifid  all  claim  title  under  the  will,  and  are  tenaiits 
in  common.  Their  nterett  in  the  property  is  several,  and  al- 
though they  may  join  in  a  suit  for  the  common  property,  yet 
they  may  su£  eeverally  for  their  respectire  interests  in  it.  The 
action  of  trover  is  for  damages,  and  the  dsiDBges  may  be  recov- 
•  ered  severally.  So,  also,  when  they  sue  jointly,  the  damages 
may  be  apportioned ;  the  Jury  may  give  damages  aorording  ta 
the  title  proven  in  the  plaintiffs.  These  positions  are  to  be  noted 
as  having  a  material  hearing  upon  the  question.  -  Henry  et  al.  u. 
tke  Ex'Ti  of  Mmju,  2  Hai't  S.  C.  R.  334.  Stoma  tf  Poi'm:.  r«, 
Qmn,  6  Ga.  R.  84,  and  avdioriliei  there  cited. 

If  this  question  depends  upon  a  construction  of  the  Statute  of 
Georgia,  then  I  am  very  sure  that  there  can  be  no  douht  about 
it.  If,  by  that  construction,  one  of  the  plaintifli)  in  this  suit  ts  pnv 
tected,  notwithstanding  others  are  barred,  that  one  will  be  pro- 
tected, although  decisions  at  Common  Law  are  to  the  contrary; 
for,  if  there  be  such  a  rule  of  the  Ctrntmon  LatOyOVT  Statute  re- 
jwals  iL  I  have  no  hesitation  in  saying  that  the  privilege  of  in- 
fancy, under  the  exceptions  in  our  Statute,  is  a  pertonalpritilege, 
and  applied  to  each  individual  coining  within  it.  Tbe  words  of 
the  Act  are  very  plain :  "  If  any  penrnt  or  pertmu,  that  is  or  shall 
be  entitled  tOiany  such  action  of  trespass,  detinue,  actum  ^trotrr, 
tec.  &c.  be,  or  shall  be  at  the  time  of  any  such  cause  of  action, 
given  pr  accrued,  fallen  or  com"  iniihi^  tkr  n,rr  nf  ^vh/iuiu 
yeart,  &c  &c.  that  then  such  per 
to  bring  the  same  actions,  so  as 
times  BS  before  b  limited,  af^er 
age,iK.  &c. 

Tbe  word  peraoH  being  singula 
individusl  coming  within  any  or 
dividual  infant.  Peraoiu  unques 
individual  falling  within  the  samt 
the  singular,  the  plural  perwns 
held,  mean  the  same  thing.  Thi 
reference  to  this  case,  which  is  c 
son  "  entitled  to  any  such  action  of 
ti(»i.  If,  then,  the  infant  in  this  cat 
entitled  to  the  action  of  trover — it 
any  other  law,  by  this  Act  entiilei 
in&nts.     That  one  of  two  or  mon 


MILLEDGEVILLE,  NOVEMBER  TERM,  1849.    523 

Jordan  v«.  Thornton  and  others. 

^ —  ■  -      ■  • 

trover,  was  deci<ied  by  this  Court  in  Stames  Sf  Paine  vs.  Quin  ; 
and  here  I  might  rest  the  question.  Our  construction  of  our 
own  Act,  is  fortified  by  the  construction  judicially  made  of  siinilar 
Acts  in  other  States.  .  The  South  Carolina  Statute  is  substantially 
our  own;  instead  of  person  or  persons,  the  Carolina  Act  has  it 
p&r86n»  only.  The  Supreme  Court  of  that  State  having  under 
review  the  precise  question  in  every  particular  made  in  this  record, 
held  as  follows :  ''  It  is  perfectly  clear,  from  the  words  of  the  Act, 
that  in  an  action  by  several  plaintiffs,  (some  of  whom  are  or  have 
l>een  minors,  and  have  sued  within  the  time  limited,  after  at-, 
tsoning  to  maturity,)  that  the  plaiptiffs  who  are  or  have  been 
minors,  and  have  so  sued,  cannot  be  cut  off  by  the*  Statute, 
from  prosecuting  their  action ;  for  by  the  words  qf  the  Statute, 
they  jare  allowed  to  prosecute  their  right  or  title  to  lands,  or  any 
personal  action  to  which  they  are  or  may  be  entitled ;  and  the 
only  question,  in  reality,  would  be,  whether  their  disability,  of 
non-age  would  help  the  adult  plaintiff.*'  Henry  and  others  vs. 
The  Executors  of  Means,  2  Hill's  S.  C.  R.  333. 

The  Virginia  Statute,  also,  as  it  relates  to  exceptions,  is  like 
our  own ;  it  has  it  person  or  persons.  In  the  ca^e  of  Doe  ex  dem. 
Jjewis  vs.  Barksdale,  its  construction  in  ref^'ence  to  the  question 
now  before  us,  came  before  the  Circuit  Court  of  the  United 
StBteSf  MarskaU  and  Barbour  pveBidihg,  1  shall,  without  cokn- 
ment,  transcribe  the  opinion  of  Chief  Justice  Marshall :  **  If  this 
were  an  original  question  I  should  feel  much  difficulty  in  so  con- 
fstruing  the  first  and  second  sections  of  our  Act  of  Limitations, 
as  to  exclude  one  co-heir  from  the-  exception  in  his  favor,  in  con- 
sequence of  the  omission  of  another  to  assert  his  right,  within  the 
time  to  which  it  is  limited.  The  proviso  of  the  Act  appears  to 
nfe  to  be  in  favor  of  each  individual  who  comes  within  it ;  it  is 
personal ;  it  applies  to  him  who  labors  under  the  disability ;  it  is 
made  in  consequence  of  that  disability,  and  it  seems  to  me  that 
the  intention  of  the  Act  would  be  defeated  by  a  construction 
which  denies  the  benefit  of  the  saving  to  an  individual  coming 
within  its  words,  or  would  give  the  benefit  to  an  individual  not 
irSoming  within  them. 

"  The  counsel  for  the  defendant,  contends  that  the  lessors  of  the 
plaintiff  constitute  but  one  heir,  and  that  as  one  of  them  is  barred 
by  the  Act  of  Limitations,  all  are  barred.  Ai  one  of  them  can- 
not be  brought  within  the  saving  of  the  Act,  those,  who  do  come 
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widuB  it,  cannot  avail  dtemtBelTes  of  the  saving  in  thcnr  &n>r. 
It  faaa  already  been  said  that  this  cOMtmction  will  defeat  the  in- 
tention of  the  Act.  A  person  whose  right  is  expressly'  saved  for 
bis  own  benefit,  wonM  be  deprived  of  that  right  by  th«  nagligence 
of  uother,  over  whom  he  hard  no  control.  One  of  the  c<^)arc»- 
ners  might  have  been  of  full  age,  when  the  catfse  of  action  ac- 
crued, lo  that  as  toliini,  the  time  would  run  from  the  CQtiy  <^ 
the  defendant.  The  exception,  then,  in  whose  favor  tlia  exc^»- 
tiona  are  made,  would  be  of  no  avail,'"  2  Brodtaiiervugk'*  R. 
436. 

Apart  from  our  Statute,  the  authentic^  I  admit,  are  in  conSict. 
This  case,  however.  I  think,  ift^lislinguishable  from  tbooe  which 
■eemto  he  against  our  position.  The  first  and  leading  case  oa 
that  Mde  of  the  queBtion  is,  Perry  ti.  Jaetmrn,  4  Term  R.  fil6. 
That  was  an  action,  by  the  payer*  of  a  bill  of  exchange,  who 
were  partners,  against  the  drawers.  The  defendants  pleaded  th? 
Statun  of  Limitations,  to  which  the  plaiutiSs  replied,  that  when 
the  cause  of  action  accrued  to  the  plainufie,  one  of  them  w«8 
abroad,  ta  parts  beytrnd  aeas,  end  out  of  the  kingdom  t^  Great 
Britaia,  to-wit :  at  New  York,  in  America,  and  that  be  remained 
so  in  ports  beyond  seas,  continuaJlyi  from  tbence  vntil  Ocu^>er, 
1387,  when  be  retnmed,  and  that  tbey  exhibited  their  biU  within 
six  yeara  after  bis  return.  The  delendants  demarred,  generally, 
to  this  replication.  Non-reaidence  of  plainti&,  by  the  Statute 
of  JiuMct,  is  an  exception.  The  question  was,  whether  the  resi- 
deocp  of  one  of  the  ploinliis  excluded  the  other,  who  came  with- 
in die  exceptioo,  from  the  benefit  of  the  exc^>tion;  and  the 
Conrt  of  King's  Bench  deteimined  that  it  did,  and  that  all  the 
plaintifiii  were  barred.  Upoi 
nined  the  case  ofMantdler  el 
these  two  ore  the  cases  relied 
sis  of  aome  decisions  wbichio 

It  u  said  by  Chief  Justice 
from.  Brodca^enngk,  tbat  th 
the  rigbta  of  the  parties,  but 
"  The  parties,"  says  Judge  Jt 
plea  was  good  o^  bad  upon  t] 
have  detemuned  that  a  pai 
brought  within  it  by  being  joi 
efits,  or  that «  person  really 
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being  joined  in  a  plea  with  a  pereon  not  entitled  to  the  protec- 
tion of  the  bar.  The  plea  wcw  not  good  as  to  the  per84)n  who 
could  not  bring  himself  within* the  exception,  and  being  bad  in 
part,  was,  on  technical,  legal  principles,  declared  to  be  bad  in  the 
whole."  2  Brocic,  4i5,  Upon  this  criricism,  the  Chief  Justice 
neutralized  the  authority  of  the  cases  from  Term  ReparU  and 
Or^tnck;  and  upon  principle,  sustained  the  right  of  one  of  the 
plainlrfib  in  that  case,  who  was  within  the  exception  of  the  Vir- 
ginia Statute,  to  the  benefit  of  the  exception.  No  one  could  have 
a  better  right  to  know  upon  what  ground  the  case  in  Cranch  went, 
than  himself,  for  he  was  on  the  Supreme  Court  Bench,  when  it 
was  tried*  It  is  apparent,  from  the  opinion  of  Judge  Story,  in 
that  case,  that  the  judgment  was  founded  on  the  technical  ground 
stated  by  Chief  Justice  Mar»7uiUf  and  the  authority  of  that  case 
goes  no  farther  than  the  grounds  of  the  judgment.  It  is  at  the 
same  time  true,  that  Judge  Story,  in  Marsteilervs.  McLean,  says : 
"  It  seems,  however,  to  be  a  settled  rule,  that  all  the  plaintiffii  in 
a  suit  must  be  competent  to  sue ;  otherwise,  the  action  cannot  be 
supported ;  and  the  case  of  Perry  vs.  Jackson,  cited  from  4  7. 
R.  516,  decides  that  a  plea  of  the  Statute  of  Limitations  which  ia 
good  aa  to  one  partner,  bars  them  both  in  a  joint  action.  When 
once  the  Statute  runs  against  one  of  ^two  parties,  entitled  to  a 
joint  action,  it  operates  as  a  bar  to  such  joint  action."  This  is 
an  obiter  of  Mr.  J.  Story;  I  doubt,  however,  if  it  is  to  be  taken 
as  more  than  a  recital^f  what  he  considered  as  being  ruled  in  the 
case  in  4  T.  JK.  516.  It  can  certainly  go  no  farther  than  that  case 
goes ;  he  does  not  extend  the  rule  beyond  cases  similar  to  that. 
What  is  settled,  then,  in  that  case  1  We  have  seen  what  Chief 
Justice  Marshall  believed  was  the  ground  of  its  judgment.  Mr. 
Justice  O'Neal,  in  Henry  and  others  vs.  The  Executors  of  MeanSf 
also  gives  his  view  of  the  two  cases  referred  to.  Speaking  of  the 
rule  settled  in  those  cases,  he  says :  '*  Generally  speaking,  it  ap- 
plies to  eases  in  which  the  parties  are  obliged  to  sue  jointly  ;  in 
such  cases,  it  must  be  admitted  by  every  one,  that  all  must  recov- 
er or  none ;  jsnd  under  the  plea  of  the  Statute,  if  the  disability  e:c- 
oepted  by  the  Statute  applied,  generally,  to  many  plaintiffs,  as 
well  as  to  a  sole  plaintiff,  the  result  would  be  to  save  the  whole 
from  the  Statute."  2  HiU,  333.  And«  as  in  the  case  before 
them,  (an  action  of  trover  by  several  plaintiffs,  one  of  whom  was 
within  the  exception,)  the  plaintiffs  were  uot obliged  iosue  jointly; 
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the  Supreme  Court  of  South  Carolina  held  it  to  be  an  exception 
to  the  rule  settled  in  4  T,  R.  and  7  Cranch.  So,  if  that  be  ~  the 
rule,  for  the  same  reason  we  except  this  case  6-om  its  operatioo. 
That  case  is  very  different  from  this.  It  seems  to  me  that-  it  was 
determined,  alone,  upon  those  peculiar  principles  of  law,  which 
relate  to  and  regulate  partnerships.  It  was  clearly  the  opinion 
of  Lord  Kenyan,  that  the  non-resident  plaintiff  was  not  within  the 
exception  of  the  Statute  of  Jamest  as  to  non-residents,  hecamse 
of  the  relation  tbhich  all  the  plaintiffs  bore  to  each  other  as  partners. 
He  says  :  <*  It  is  admitted  that  one  partner  may  do  sereral  acts  to 
biild  the  interest  of  all ;  he  may  release  as  well  as  create  a.  debt ; 
he  may  also,  by  his  acknowledgment,  take  a  case  out  of  the  Stat- 
ute of  Limitations ;  and  I  see  no  reason  why  the  same  rule  sbould 
not  hold  in  the  present  case."  And  after  quoting  the  except- 
ing clause  of  the  Statute  of  Jamts^  which  is  like  ours,  he  pro- 
ceeds :  "  Now,  the  words  of  this  clause,*  grammatically  speaking, 
do  not  apply  to  the  preseht  •  case ;  they  only  extend  to  cases 
where  the  person  individually,  a  single  plaintiff,  or  persons  in  the 
plural,  where  there  are  several  plaintiffs,  ar^  not  in  a  situation  to 
protect  their  interests."     4  T.  R,  519. 

Partners  are,  in  a  qualified  sense,  to  be  treated  as  joint  tenants 
of  the  partnership  propeity,  having  au  interest  therein  jiwr  my  el 
per  tout ;  that  is,  having  an  interest  therein  by  the  half  or  mcHety, 
and  by  all ;  or,  more  accurately  speaking,  they,  each  of  them, 
have  an  interest  in,  and  the  entire  possei^sion,  as  wdl  of  every 
parcel  as  of  the  whole.  Story  on  partnership,  21.  2  Blade. 
'Chm»  182.  They  are  joint  tenants  without  survivorship.  The 
title  to  property  is  in  the  partnership,  and  in  no  one  member  sev- 
erally, althou'gh  each  has  an  interest  in  every  portion  of  it,  that 
interest  being  in  sabordinatien  to  the  claims  which  exist  against 
the  association.  Each  is  the  agent  of  all,  and  may,  by  his  acts, 
bind  all ;  and  each  may,  for  all  legal  purposes,  use  the  partner- 
ship name.  Without  pursuing  these  doctrines  farther,  from  thoae 
stated,  two  legal  propositions  are  deducible : 

Iflt.  That  to  recover  a  debt  *  due  to  a  partnership,  as  a  general 
rule,  aU  must  join  in  an  action ;  and, 

2d.  That  for  this  purpose  any  one  may  use  the  parOiership 
itsme.  Story  on  FartTkership,  343,  350,  351.  -  G&w,  oh  Partmm'^ 
ship,  ch.  3,  §1,7>.  117,  lis,  3  ed.  Collyer  on  Partnership,  b.  2,  dL 
3,  §2,  p.  177,  188  to  193, 2  ed.     Idem,  457. 
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In  this  view  of  partnerships,  <m^  cannot  sue  severally,  tocollect 
a  bill  of  exchange.  Nor^  in  a  suit  by  the  firm,  can  the  interest  uf  any 
one  partner  be  apportioned.  This  is  demonstrated  in  the  light  of 
the  rule,  that  no  one  partner  is  entitled  to  any  share  of  the  prop- 
erty or  profits,  until  the  debts  of  the  concern  arc  paid ;  nor  aro 
his  personal  creditors.  If»  then,  the  individual  partner  has  no 
right  to  bring  his  action  at  law,  he  is  not,  according  to  the  lan- 
guage of  the  Statute,  (as  Lord  Kenyan  and  Mr.  J.  O'Neal  held,) 
entitled  to  the  protection  of  the  exceptions  in  the  Statute.  All 
must  sue — the  right  of  action  is  an  unit.  If,  then,  all  do  sue,  and  some 
are  barred,  and  some  are  by  infancy  or  otherwise,  literally  within 
the  xceptions,  one  of  two  things  must  follow :  either  the  bar  of  one 
will  bar  al],aUhough  some  are  within'the  exceptions,  or  the  privi- 
lege of  those  within  the  exceptions  will  help  those  not  within  them, 
and  prevent  the  bar  of  the  Statute,  as  to  all.  The  former  of  these 
alternatives  was  taken  by  the  King's  Bench,  and  agreeably,  as  I 
think,  to  princijple.  In  this  view  of  the  case,  in  4  T.  R.  it  is  not 
to  my  mind  objectionable.  The  ease  before  me,  is  not  that  case ; 
for  these  plaintifis  are  not  partners ;  and  each  has  the  right  to  sue 
for  his  interest  in  the  property ;  and  suing  jointly,  the  interest  of 
each,  can  be  apportioned. 

Directly  in  support  of  this  judgtnent  are — Rowe  vs.  RowUtoth 

2  Taunt.  440.  Henry  et  al.  vs.  ExWs  of  Means,  2  HUVs  S.  C. 
R.  328.  Doe  on  demise  of  Lewis  et  al.  vs,  Barksdale,  2  Brock.  R. 
436..  •  See,  also,  Angell  on  Limitations,  529,  '30.  Cull  en  vs.  Jdot- 
rer^  b.  S.  Sf  R.  350.     I  I.  C.  231.     1  Marsh.  K.  R.  39.     3  lb.  3$2. 

3  Hayw.  (Tenn.  R.)  113.  4  Bibb,  (Ken.  R.)  412.  2  Murphy, 
(N.  C.  R.)  ^11.    4  Day,  {C<mn.  R.)  265.  ^  Ibid,  310.    . 

[5.]  The  Court  farther  instructed  the  Jury,  that  "  If  they,  (the 
plaintiffs,)  were  under  age  at  the  time  of  the  removal  of  the  prop- 
erty out  of  the  State,  the  Statute  did  ^  not  commence  running 
against  such  of  them  as  were  under  age,  until  the  property  was 
brought  back  to  the  State ;"  and  to  this  charge  also,  there  ia  an 
exception.  Upon  this  assignment,  the  case  must  go  back.  The 
action  of  trover  is  not  for  the  recovery  of  the  property  in  sjrecie^ 
as  was  the  action  of  detinue,  but  for  damages.  The  removal  of 
the  property  converted,  out  of  the  jurisdiction  of  the  State,  does, 
not  therefore  affect  at  all  the  plaintiffs'  right  of  action ;  possession 
of  the  property  is  npt  essential  to  the  liability  of  the  defendant ; 
his  liability  grows  out  of  Jiis  cenyersiou.     For  that,  he  is  liable  in 
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damages.  If,  then,  one  conveiis  property  belonging  lo  an  infant, 
.  and  sends  the  property  out  of  the  State,  upon  the  iafaot-s  arriving 
at.  age  he  is  liable  to  a  suit.  .The  property  is  liable  lo  conv^' 
sion,  as  against  the  rights  of  the  infant,  during  his  iniDority.  He 
lias,  during  bis  minority,  as  we  have  seen,  the  right  to  sue;  tliat 
riglit  recognizes  a  conversion.  He  could  not  sue,  unless  there 
was  a  conversion.  That  right  may  or  may  not  be  asserted  daring 
his  infancy.  It  eertainly  is  not  less  perfect  on  account  of  his  ar- 
riving at  age.  When  a  conversion  has  once  taken  place, -it  can- 
not be  cured,    A  re-delivery  of  the  property  vrill-not  cure  it. 

.  Damages  for  the  conversion  would  stiH  be  recoverable,  and  the- 
retum  of  the  property  will  go  in  mitigation  of  tlamagea.  8 
Saumd.  Plead.  If  -Ev.  8S0. '  Counteu  of  RuOan^i  eat,  1  RM. 
Air.  5,  /.  pi.  1.     Wyatt  vt.  Blades,  3-  Camp.  396: 

Clearly,  then-,  the  parting  with  -the  property  to  another — the 
removal  of  it  out  .of  the  State — will  not  cure  the  conversion.  It 
would,  indeed,  be  Bagrantly  unjust,  to  permit  one  to  apprapiiaie 
the  properly  of  a  minor,  or  an  adult,  sell  It  and  pocket  tbe  money, 
and  then  send  thcowjier  in  a  quest,  the  world  over,  for  it.  Al- 
though an  infant  may  sue  during  bis  minority,  for  a  conveiaion, 
yet,  he  is  not  bound  to  sue,  at  the  peril  of  being  barred  by  tbe 
Statute  of  Limitations.  But  when  he  arrivea  at  agp,  be  moM 
sue  at  such  peril.  His  disaUlity  is  removed,  or  I'  8houl>l  rviber 
say,  his  privilege  ceases,  and  he  is  in  the  position  of  any  oiber 
citizen,  whose  property  has  been  converted.  .  Hie  right  of  acdon 
has  accruei),  and  there  is  a  person  tn  ate  liable  to  be  saeal. 
What,  then,  prevents  the  Statute  from  commencing  to  Tun  %  If 
the  removal  of  the  property  out  o 
be  by  express  exception  in  the 

principle     But  there  is  no  sUQh 

fore,  it  will'commetice  tonin;  an 

ofthe  original  tort  ./wMW,  its  rur 

those  who  claim  under  him.     Of  < 

will  be  entitled  to  the  benefit  ef  a 

uiiB-;  as  for  example,  the  non-rei 

we  think  that  the  Court  erred  in 

begin  to  run,  in  this  case,  until  th 

State.    Let  the  judgment  be  reri 
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No.  87.— Samuel  N.  Papot  r«.  James  Gibson. 

[1.]  Only  so  much  of  the  record  below  will  be  required  as  is  necessary  to  a 
proper  hearing  and  determination  of  the  cause  in  this  Court. 

[1^]  This  Court  will  hear  a  cause  upon  a  case  made.* 

A  motion  was  made  to  dismiss  this  writ  of  error,  on  the  ground 
that  the  Clerk  had  not  sent  up  a  complete  transcript  of  the  record, 
as  required  l)y  law.  The  transcript  bad  the  certificate  of  the 
Clerk,  that  it  was  a  "true  extract  from  the  minutes  and  records  of 
the  Court  below," 

R.  Habdeman,  for  the  motion. 

Maesh  and  Harden,  contra. 

Bj/  the  Cbur^.-— Lumpkin,  J: 

« 

[1.]  The  Act  organizing  this  Court,  tequtres  that  <'  a  complete 
transcript  of  the  entire  record"  of  the  cause  below  should  be 
certified  and  sent  up  to  this  Court.  To  save*  labor  and  expense, 
we  have'so  far  relaxed  this  provision,  (perhaps  improvidently,)  as 
to  insist  upon  so  much  of  the  record,  only,  as  was  necessary  to  a 
proper  hearing  and  detei-mination  of  the  cause  here.  To  require 
the  Clerk,  therefore,  to  certify  that  the  transcript  sent  up  is  **  a 
complete  record  of  the  entire  proceedings,"  would  be  in  effect  to 
abfogate  the  XVIII.  Rule,  to  which  I  have  just  alluded.  If  the 
**  extract*''  contains  all  that  is  necessary  to  a  proper  understanding 
and  cot:rect  adjudication  of  the  points  made  in  the  bill  of  excep- 
tions, it  is  sufficient. 

[2.]  It  would  greatly  curtail  the  cost  of  cases,  if  counsel  would 
bring  them  up  on  a  case  stated.  The  Court  below  having  pro- 
nounced its  judgment,  a  bill  of  exceptions  is  made  out  and  pre- 
sented, setting  forth  merely  the  points  decided,  and  which  are  al- 
leged to  be  erroneous.  The  presiding  Judge  certifies  to  the  de- 
cision, and  if  the  whole,  or  any  portion  of  the  evidence  is  neces* 
sary  to  the  elucidation  of  the  questions  of  law,  this,  also,  should 
be  embodied'  in  the  statement  and  agreed  upon ;  and  this  coqrse 
would  not  only  cheapen  litigation  and  simplify  the  pleadings,  so 
as  to  save  much  time  in  the  appellate  Court,  but  it  would  possess 
the  additional  advantage  of  presenting,  with  much  mQ$e  accuracy 
VOL.  vii,    67 
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and  precisioD,  the .  questiona  to  he  reviewed.  The  case  of  Hol- 
eombevi.  TugU,  argaed  at  this  term,  being  a  writ  of  error  upon 
a  proceeding  in  Chancery  in  the  Circuit  Court,  the.resdiag  of  the 
pleadings  alone,  in  the  Court  below,  occupied  one  hour,  wbontbe 
single  point  to  be  considered  was  the  construction  of  aeTcrat 
clauaee  in  a  marriage  settlement. 


No.  87. — Sakdel  N.  Papot,  plunlifT  in  error,  v*.  James  Gdbok, 
defendant. 

[1.]  FrotMie  of  a  deed  bjr  a  nibicribiog  WhnMi,  before  tbe  Clerk  of  As 
Superior  Court,  doei  not  Halhoriieit  to  go  to  record ;  and  tbe  cop;  of  a  deed 
•o  recorded,  cimnot  be  giTcii  in  eTidence. 

[S.]  Where,  bj  nuoriiige  coatracl,  a  ilave  ii  coave;ed  to  a  traitee,  for  ibe  we 
of  the  wife  for  life,  and  to  the  offipring  of  1he  naptiali  in  TemaiDderj  and 
robneqacnlly  to  die  death  of  the  wife,  and  during  the  infancy  of  the  cUU, 
who  wai  Ibefroitof  die  marriage,  the  aUve  wu  «a)d  bjthe  father  to  atau 
jUeparcbaaer,  without  tmtice:  Hili,  that  tbe  Jaine  of  tbe  muiiage,  npoa 
coming  of  age.  can  recover  the  propertj  &om  the  remote  grantee  of  ibe 
fint  pan:ba«er,  the  vendor  having  no  authority  to  leU, being  neither  mu- 
tee  to  the  wife,  nor  gnardian  to  the  child. 

[3.]  The  power  of  a  tniitee  over  the  legal  eitste  or  property  VcaCrd  in  him, 
ptoporiy  ipeoKng,  eilats  only  for  the  benefit  of  the  aWin  qv  trwti.  It  ia 
ime,  nevertheleu,  that,  al  the  legal  owner,  he  may  do  many  acta  to  the  prq- 
ndice  of  the  (eitu  fvc  tm^.  He  may  even  diapoaevf  the  eil>teorpn>pe(ty 
tt>  a  bonajide  purchaaer,  far  a  valuable  conaideratton,  without  notice  of  the 
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the  negroed  and  other  property  of  Elizabeth  Buckley  were  con- 
Tseyed  to  a  trustee,  for  the  separate  use  of  the  wife  during  her  life, 
and  at  her  death,  to  the  issue  of  the  marriage.  This  deed  was  at« 
tested  by  two  witnesses,  by.  one  of  whom  it  was  proven  before 
the  Clerk. of  the  Superior  Court  of  Chatham  County,  and  admitted 
to  record. 

The  husband,  R.  D.  Papot,  sold  one  of  these  negroes,  July,  who, 
a&er  passing  through  several  hands,  was  purchased  by  the  de- 
fendant, James  Gibson,  for  value,  and  without  notice  of  the  deed. 
Samuel  N.  Papot,  the  only  issue  of  the  marriage,  on  his  arrival 
of  age,  his  mother  being  dead,  brought  an  action  of  trover  for  the 
negro  July.  , 

On  the  trial,  the  original  marriage  contract  being  lost,  a  certi- 
fied copy  was  offered  in  evidence.  The  Court  rejected  the  evi- 
dence, on  the  ground  that  the  'probate  was  insufficient ;  and  this 
18  the  first  point  brought  up  for  review. 

The  Court  charged  the  Jury,  thst  '*  Robert  D.  Papot  had  no 
right,  as  natural  guardian,  to  sell  or  dispose  of  said  property;  that 
defendant  acquired  no  title  to  said  property  by  said  sale,  and  that 
the  Statute  of  Limitations  did  not  protect  defendant ;  that  if  they 
believed  the  defendant  was  a  purchaser  for  a  valuable  considera- 
tion, without  actual  notice  of  the  marriage  deed,  the  plain tiflf  couUI 
not  recover."     This  charge  is, alleged,  also,  as  error. 

M.  Mabsh  and  Harden,  for  plaintiff  in  error. 

R.  Habdem AN,  for  defendant. 

By  the  Qwr^-^LuMPKiN,  J«  delivering  the  opinion, 

Elizabeth  Eliza  Buckley,  being  about  to  intermarry  with  one 
Robert  D.  Papot,  executed  a  marriage  settlement,  whereby  s^ 
reserved  to  herself  a  life  estate  in  the  slaves,  then  in  her  possesaion, 
with  remainder  in  fee  to  the  offspring  of  the  intended  nuptials. 
The  plaintiff  below,  and  in  error,  is  the  only  issue  of  this  marriage. 
The  mother  and  Roger  Olmstead,  the  trustee,  having  both  died, 
the  father  sold  one  of  these  slaves,  July,  privately  to  on^  Zaeha- 
riah  M.  Winkler,  under  whom  the  defendant  claims,  and  appro- 
priated th^- proceeds  to  his  own  use.  Samuel  N.  Papot  was  a 
minor  at  the  date  of  this  transactioQ,  and  upon  arriving  at,age»  in- 
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Mituted  trover  for  the  property ;  and  the  queslioDa  made  in  the  ra- 
c»rd  grew  oM  of  tbe  trial  ortUs  case. 

The  muriage  seuleineiit  was  attested  by  two  witneasea,  and 
pTOTcn  and  admitted  to  record,  upon  the  oatb  of  one  of  them,  be- 
fore the  Clerk  of  the  Superior  Court  Was  This  authentication 
soffi^ent  to  admit  this  paper  to  record,  so  as  to  entitle  a  copy  to 
be  read  in  eridence,  the  original  instmment  beingf  lost  ?  and  was 
die  registration  constractiTe  notiee  to  purchasers  t  The  Court  be- 
low charged  the  Jury,  and  we  think,  very  properly,  that  "the 
deed  of  maniage  settlement  baring  been  recorded  upon  probate 
before  the  Clerk,  was  QlegaDy  proven  and  improperly  placed  up- 
on the  record,  and  was  no  notice  of  the  existence  of  the  marriage 
contract." 

All  of  the  early  Acts,  regulating  the  registration  of  deeds,  re- 
quire tbem  to  be  prored  before  a  Judge  of  the  Superior,  Justice 
of  the  Inferior  Court,  or  Justice  of  the  Peace.     They  seem  to 
treat  it  as  a  ^mtui  jmUoal  proceeding,    ^o  such  authority  has, 
by  any  Statute,  beea  conferred  npMi  Clerks;  and  the  maxim  ex- 
fftttmmjitril  etttart  tacitmm,  would  in  such  case  apply.     It  is  con- 
tended that  under  tbe  Judiciary  Act  of  1799,  Clerks  are  empow- 
ered to  adnunisler  oaths  in  all  business  appertaining  to  tbeir  of- 
fice.    And  so  tbey  are,  and,  as  we  betiere,  in  vacation,  as  well  as 
in  term  time;  as  lor  Instance,  in  receiving  interrogatories,  compel- 
Kng  securities  tendered,  nn  entering  an  appeal,  to  justify,  and  in- 
solvents to  swear  to  their  : 
the  ^^>eaL    In  these,  and 
priately  to  the  office  of  Ck 
ninisteroaths;  bat  it  is  ni 


caie  conveysDces,  so  as  to  I 
cord  tbem  when  brought 
pose^  As  the  Clerk's  offic 
d^ads  andbiUs  of  sale,  it  wi 
gate  to  this  officer  the  pow 
cial  atieatatioa,  like  that  of 
deed  to  record.  It  is  con 
oaly  to  do  this. 

But  bad  the  law  been  ot 
tbe  same,  namely :  thattbe: 
was  not  such  notice  as  woo 
quires  naniage  aettlemeoti 
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from  the  execution  thereof,  in  the  Clerk's  oiHce  o£  the  Superior 
Court  of  the  County  of  the  husband's  residence ;  and  declares 
that  if  this  be  not  done,  the  instrument  shall  not  be  of  any  force 
or  effect  against  honafidt  purchaserSf  creditors  or  sureties,  with- 
out notice.  Such,  however,  was  not  the  law  in  1824,  when  this  ' 
contract  was  entered  into.  I  will  not  say  but  that,  like  a  bill  of  sale, 
or  deed  of  gift  to  personal  property,  it  might  have  been  recorded, 
had  it  been  properly  authenticated  before  the  recent  Statute  of 
1847.  But  being  permissive  only,  and  not  imperative,  as  it  is  now, 
actual  notice  would  have  been  necessary.  For  this  doctrine,  as 
to  the  registration  of  deeds  being  constructive  notice  to  all  snbse- 
<]uent  purchasers,  is  not  to  be  understood  of  all  deeds  and  convey- 
ances, which  nay  be,  dejactot  registered,  but  of  such  only  as'  are 
authorized  and  required  by  law  to  be  registered,  and  are  duly 
registered  in  coropUance  with  law.  If  they  are  not  authorized 
or  required  to  be  registered,  or  the  registry  itself  is  not  in  com- 
pliance with  the  law,  the  act  of  registration  is  treated  as  a  mere 
Quility;  and  then  the  subsequent  purchaser  is  affected  only  by 
such  actual  notice  as  would  amount  to  a  fraud.  1  Story's  Eq. 
Jur,  §404. 

[2.]  But  secondly,  it  is  complained  that  the  Court  erroneously 
instructed  the  Jury,  that  "  should  they  believe  that  the  defendant 
was  a  purchaser,  for  a  valuable  consideration,  and  without  actual 
notice  of  the  marriage  deed,  the  plaintiff  was  not  entitled  to  re- 
cover ;  and  that  the  plaintiff  was  not  entitled  to  recover  in  this 
case,  if  defendant  had  purchased  for  a  valuable  consideration." 

Now  we  are  unable  to  reconcile  this  charge  with  the  previous 
opinion  of  the  Court  in  the  same  case,  lo  wit :  "  that  Robert  D.  Pa- 
pot  had  no  right,  as  natural  guardian,  to  sell  or  dispose  of  the  prop- 
erty embraced  in  the  marriage  settlement ;  that  the  defendant  ac- 
quired no  title  to  said  property  by  said  sale,  and  that  the  Statute 
of  Limitations  did  not  protect  him."  If  the  vendor  had  no  rigl^ 
to  sell,  and  the  vendee  acquired  no  title  by  the  purchase,  and  time 
had  not  run  in  bis  favor»  how  does  the  fact  that  Winkler  paid  a 
valuable  consideration  for  the  negro,  bar  the  recovery  of  the  tYnie 
owner?  It  surely  will  not  be  gravely  insisted,  that  if  A  $nd  and 
sell  to  B  the  runaway  slave  of  C,  for  s./ullpricet  and  without  no- 
tice, that  C  cannot  sue  for  and  recover  his  property ;  and  yet,  the 
argument  of  counsel,  if  it  amounts  to  anything,  goes  to  this  extent; 
£ot  he  puts  k  upon  the  bona  fdss  of  the  purchase^  regardless  of 
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the  plaintifTB  title,  and  contends  that  U  U  innnaterial  wfaether 
Sn^rouel  K.  Fopot  claims  under  a  viduntary  conveyaiicei  or  under 
tho  marriage  settlement,  wKich  is  admitted  to  be  founded  upon  * 
valuable  consid^acion.  But  this  docrrine,  we  apprehend,  cannot 
be  maiiitaiued,  unless  we  are  prepared  to  go  further,  and  hold 
that  the  ftottettion  of  personal  property  ia  eonehuice  evidence  of 
title.  And  white  there  may  be  plauuble  reasons  assigned,  even  for 
^liwpropoaitioq,  itis  incompetent  for  the  Courts  to  establioh  such 
a  principle. 

[3.]  Had  the  eale  of  this  negro  been  made  by  Roger  Olnwtead, 
the  trustee,  during  the  lifetime  of  Mrs.  Fapot,  the  wife,  instead  of 
by  the  husband  after  her  death,  the  purchaser  would  hare  acquir- 
ed a  good  title.  For  1  take  the  law  to  be  clear,  that  while  the 
power  of  the  trustee  over  the  legal  eatate  or  property  vested  in  him, 
properly  speakiuK,  exists  only  for  the  benefit  of  the  ettbd  j«e  . 
tiwt,  yet,  as  the  legal  qwner,  he  may  do  many  acts  to  the  preju- 
dice oi  ihe  cetiui  que  trust ;  and  among  the  rest,  he  may  even  dis- 
pose of  the  property,  so  as  to  bar  the  interests  of  the  cettei  qut 
trust  therein,  as  by  a  sale  to  a  honafiit  purchaser,  for  a  valuable 
consideration,  without  notice  of  the  trust.  But  where  the  ahena- 
lion  is  purely  voluntary,  or  where  the  estate  derolves  upon  heirs, 
devisees  or  other  representatives  of  the  trustee,  or  where  the  ali- 
enee has  notiae  of  the  trust,  the  trust  attaches  to  the  estate  b  the 
Aaine  manner  as  it  did  in  the  hands  of  the  trustee  himself,  aad  it 
will  be  enforced  accordingly  in  Equity.  1  Madd..  Ch.  Fr.  363, 
3p6.  2  Fimbl.  Eq.  b.  2,  eh.  1,  §1,  »oU  a.  Pye  m.  Gorge,  1  P. 
Wm.  189.     Saunden  w.  Deheie,  2  Vtm.  271. 

[i.]  There  is  another  familiar  rule  in  Equity,  in  view  of  whit^ 
I  vrould  respectfully  suggest  the  error  in  this  case  has  been  com- 
mitted, namely :  that  against  a  hcnajidt  purchaser,  for  a  valaaUe 
consideration,  withoutnotice,  a  Cintrt  ^£^tfjr  will  not  interfile 
to  grant  relief.    For,  in  the  rii 
has  as  high  a  claim  to  asaistan 
son  can  have ;  and  where  the 
holds  itself  irofli  any  interfere 
Bq.  Jur.  5139.     Mitford't  E 
Eq.  PI.  281  t*  285.     2  FifM 
dot  tv.  Uerriil,  2  AtiUn.  8.     . 

[fi.]  But  the  plaintiff  in  troi 
Court  of  £q<ut;  to  assist  bitn 
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Ib  seeking  merely  to  assert  his  legal  title  in  a  Court  of  Law,  where, 
of  course,  it  must  prevail ;  and  this  is  the  true  disttnction. 
Judgment  reversed,  and  a  new  trial  awarded. 


No.  88. — Mary  M.  Morrow,  plaintiff  in  error,  vs,  IbdkH.  Scorf, 

defendant. 

[1.]  An  infant  in  vcrUrc  $a  mere,  at  the  time  of  thp  intestate's  death,  bat  who 
was  bom  within  theordinary  period  of  gestation  thereafter,  js  entitled  to  iu' 
herit  from  such  intestate,  as  if  bom  at  the  time  of  the  intestate's  death. 

In  Equity,  in  Putnam  Superior  Court.  Decision  on  demur- 
rer, by  Judge  Merriwether,  September  Term,  1849. 

Ewing  T.  Morrow  died  intestate,  leaving  a  large  estate.  His 
next  of  kin,  and  distributees  at  law,  were  his  first  cousins,  of  whom 
several  were  in  life.  Within  the  period  of  gestation  after  his 
death,  Mary  M.  Morrow,  another  first  cousin,  weis  born,  and  filed 
a  bin  by  her  guardian,  claiming  a  distributive  share.  On  demur-' 
rer,  the  Court  dismissed  the  bill,  and  that  decision  is  brought  up 
for  review. 

Cone,  for  plaintiff  in  error,  submitted  the  following  points  an^ 
authorities : 

The  only  question  in  this  case  is,  whether  ft  child  in  ventre  sa 
mere,  at  the  time  of  the  death  of  the  intestate,  is  entitled  to  a  dis* 
tributive  share  of  the  estate,  as  it  would  have  been  if  actually  bom 
at  the  time  of  such  death  ? 

We  support  the  affirmative,  and  rely  upon  the  following  au^ 
thorities  i 

2  Atkins,  115.  2  Peere  Wtm.  442.  1  Fe^cy,  Sr.  156.  1  Mur- 
phy's IL  233,  1  Dev,  S;  Baft.  Eq.  R.  77.  2.  JET.  Blackstane,  379, 
399.     2  Dev.  ^  Batt.  Eq.  312.    1  Boper  on  Leg.  52.    6'  Scrg.  4r 


^ 
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Rankle,  38.  2  Wms.  on  Ex'rs.  801,  802.  15  Pickering,  1^55.  2 
Kent's^  Cam.  424.  2  5ro.  C.  C.  321.  2  Fwey.  Jr,  673.  1  3fmr. 
654.  2  Ciw;,  425.  1  Peerer  Wm$.  244,  340.  2  r«i?y,  84.  3  At- 
kins,  203.  5  Binn.  601.  WoMen*  on  Descents,  145.  Toller's  L. 
Ex'rs,  31,  300.  2  Hawks,  325.  Hotchkiss,  464,  465.  1  Ropet^s 
Leg,  53. 

The  same  doctrine  prevails  in  relation  to  the  descent  of  real 
estate.  1  Go.  Litt.  §11.  3  Comyn's  Dig.  442.  4  Kent,  249.  3 
Johns.  Ca.  18.  5  Serg.  ^  i?aw?/e,  38.  2  Paige,  35.  4  2&»;,  280, 
412,  248.  1  Cruise,  226.  4  Vesey,  342.  1  Pecre  Wms.  486.  8 
Tm.  ili'jg'^,  87.    3  Atkijns,  203. 

Adams,  for  defendant  in  error,  submitted  the  following  points 
and  authorities : 

1.  The  Statute  of  Distributions  is  a  statutory  will,  made  by  leg- 
islative authority,  the  end  and  intent  of  which,  by  making  the  pro- 
vision for  all  the  children  of  an  intestate  equal,  or  as  nearly  so  as 
can  be  estimated,  is  to  do  what  a  good  and  just  parent  ooght  to  do, 

2.  Distributive  shares  vest  immediately  on  the  death  of  the  in> 
testate,  excepting  only  in  the  event  of  the  birth  of  a  posthumous 
child  of  intestate,  which  exception  prevails  alone  upon  the  princi- 
pie,  that  as  a  postliumous  child  would  take,  under  a  will  or  settle- 
ment made  by  a  father  for  his  children  living  at  his  death,  so  it 
should  be  entitled  to  a  distributive  share  under  the  will  or  settle- 
ment made  by  legislative  authority  for  the  farther  in  case  of  his  in- 
testacy. But  this  principle  does  not  hold  when  the  relation  be- 
tween intestate  and  distributee  is  other  than  that  if  parent  and 
chUd,  cessante  ratione  cessat  ipsa  lex. 

3.  By  the  Common  Law,  a  child  in  ventre  sa  mere  is  not  in  re- 
rum  natura  ;  by  the  Civil  Law,  it  is.  Several  Statutes  of  Eng- 
land consider  it  in  esse  for  particular  purposes  only,  which  are  ex- 
pressed in  said  Statutes. 

4.  Adjudications  of  the  English  Judges,  upon  their  Statute  of 
Distributions,  shduld  not  control  in  Che  construction  of  our  Stat- 
ute, for  the  plain  reason  that  the  Statute  of  Distributions  fl^^ig- 
land,  by  etpress  provision,  is  to  be  construed  by  the  rules  of  llie 
Civil  Law,  which  is  not  the  case  in  our  Statute.  2  P.  WSUams^ 
446.  2  Atkins,  115.  Sf  Black.  Com.  169.  Prince,  295,  233,  570. 
1  Wend.  Blackstone,  19,  78,  and  note,  84. 
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By  the  Court. — WARNEa,  J.  deliveriog  the  opinion. 

[1.]  The  only  question  made  by  the  record  in  Ma  case  for  our 
judgment  is,  whether  the  first  cousin  of  the  intestate,  in  ventre  sa 
mere,  at  the  time, of  his  deaths  but  bom  within  the  usual  period  of 
gestation  thereafter,  is  entitled  to  a  distributive  share  of  such  in- 
testate's estate. 

We  are  of  the  opinion,  both  upon  principle  and  authority,  that- 
a  child  in  ventre  sa  mere,  at  the  time  of  the  death  of  th^  intestate'^ 

« 

ancestor,  who  is'born  within  the  usual  period  of  gestation  thereaf- 
ter, is  entitled  to  a  distributive  share  of  such-  deceased  intestate's 
estate.  Blackgtone  states  the  rule  to  be  that,  "An  infant  in  ventre 
Ma  mere,  or  in  the  mother's  womb,  is  supposed  in  law  to  be  born, 
for  many  purposes.  It  is  capable  of  having  a  legacy,  or  a  surren- 
der of  su  copyhold  estate  made  to  it. '  It  may  have  a'  guardian  as- 
signed to  it ;  and  it  is  enabled  to  have  an  estate  limited  to  its  use, 
and  to  take  afterwards,  by  such  limitation,  a^  if  it  were  then  actu- 
ally born  ;•  and  in  this  point,  the  Civil  Law  agrees  witk  ours.^' 
1  BL  Com,  130.     1  Roper  on  Legacies,  53. 

Posthumous  children,,  says  Chancellor  iCen^  inherit,  in  all  cases, 
in  like  manner  as  if  they  were  born- in  the  lifetime  ^of  the  intes- 
tate, and  had  survived  him.  This  is  the  universal  rule  in  this  coun- 
try.  It  is  equally  the  acknowledged  principle  in  the  English  Law  ; 
and  for  all  the.  beneficial  purposes  of  heirship,  a  child  in  ventre  sa 
mere,  is  considered  as  absolutely  bom.  4  KenVs  Com.  412.  In 
WaUis  vs.  Hodson,  Lord  Hardwicke  held  that,  both  by  the  ruleb 
of  the  Coffimon  Law,  as  well  as  by  the  Civil  Law,  a  child  \n*ven- 
tre  sa  mere,  is  in  rerum  natura,  and  is  a9  much  one,  as  if  bom  in 
the  father's  lifetime.  2  Atkyns,  116.  In  Doe  vs.  Clark,  it  yvas 
heldr  that  an  infant  in  ventre  sa  mere  is  considered  as  borii  for  aH 
purposes  which  are  for  his  benefit.  2  H.  Blackstone,  399.  In 
Sail  vs.  Hancock,  the  Court  ruled,  that  in  general,  a  child  is  to. 
be  considered,  as  in  being,  from  the  time  of  its  coiiception,  where 
it  will  be  for  the  benefit  of  such  child  to  be  so  considered.  15 
Pickering^s  Rep.  255.  This  rule  is  in  accordance  with  the  princi- 
ples of  justice,  and  wo  have  xk>  disposition  to  innovate  upon  it,  or 
create  exceptions  to  it. 

Let  the  judgnient  of  the  Court  below  be  reversed. 
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No.  89. — John  C.   Holcohbe,  plaintiff  in   error,  t». 
TuFPTs  and  another,  delendants. 

11.]  By  deed,  sZ-iHiw  lofe  convejs  her  ealato,  incooteniplatiCTOof  n 

to  tnuteei  to  hold  for  her  sola  use  until  the  marripige,  to  the  joiDt  lue  of 
herself  and  her  bu'liund  during  their  joint  lives;  if  the  iarsive<i  hjin,  then 
toherandherheirs,  aodifhesurviveiiher,  thentohim  and  the  cbildrrn  of 
Ibe  marriage,  if  any,  jointly,  during  his  life ;  if  uo  ehiJdren  or  ijflUe,  iht^n  to 
him  for  life !  and  (Acre  bring  iine  or  Aiidrot  of  (ho  marringe,  to  tbeni  and 
their  heira forever, and  (here  being  nochildrenor  i«<ne  front  andafler  thit 
death  of  the  husband,  to  her,  right  heirs.  Tbo  marriage  van  lulemiiiied, 
and  the  wife  died  before  the  huiband,  leaving  children,  who  died  bf  fure 
thehuabauS:  //f/rf,  iLala  life  estate  was  conveyed  to  ihe  husband  and 
children,  with  remainder  in  fee  to  the  children;  that  the  limitationi  created 
a  vested  remainder  in  the  children  alber  death,  and  that  at  the  death  oflho 
hiuhaud,  the  properly  went  tu  the  heirs  of  the  cbildreo,  and  sot  to  the  ligt^ 
hein  of  the  settler. 

In  Equity.     Decision  on  demurrer,  by  Judge  Mckbiwethcb, 
in  Jones  Superior  Court,  October  Term,  1849. 

By  a  marriage  contract  between  Francis  Tufila  and  Charity 
Garrett,  tbe  property  of  the  wife  was  conveyed  to  a  trtistee,  "  for 
Uie' proper  UBe  and  behoof  of  the  said  Francis  and  Charity,  du- 
ring the  natural  lifu  of  tbe  said  Chaiity,  and  aflcr  tbe  deatb  of 
tfaesaid  Francis  TuBla,  in  tbe  event  of  tbe  wife's  sur^iriDg  him, 
then  to  the  proper  use  and  bel 
forever.  In  tbe  event  of  the 
to  tbe  use  of  eucb  persona  as  t 

■  point;  on  failure  of  appoiutn 
TuSts,  and  the  issue  or  childrei 
there  should  be,  jointly.  The 
children  or  issue,  to  receive  th« 
if  there  be  no  children,  then  t 
during  his  natural  life;  -and  fr< 
Francis  Tuffts,  there  being  issu 
then  to  the  proper  use  and  be 
ever ;  and  from  and  after  tbe 
there  being  no  issue  or  childre 

.  per  use  and  behoof  of  tbe  right 
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.  Three  children  were  born  of  the  marriage ;  one  of  whom  died 
during  the  lifetime  of  Charity  Tulips,  and  the  other  two  died,  of 
tender  years,  daring  the  lifetime  of  Francis  Tufi^s,  who  survived 
his.  wife. 

The  present  was  a  bill  filed  by  "  the  right  heirs"  of  Charity 
Garrett,  alleging  the  foregoing  facts,  and  that  no  appointment  was 
made  by  Charity  Garrett.  The  defendants  in  the  bill  were  the 
widow  and  son  of  Francis  Tufils,  by  a  second  marriage. . 

A  demurrer  was  filed  to  this  bill  on  various  grounds.  The 
demurrer  was  sustained  on  the  single  ground,  "  that  by  the  term^ 
of  the  instrument,  the  property  embraced  therein  vested  abso- 
lutely in  those  children  of  the  marriage  who  survived  the  moth- 
er," and  this  question  alone  is  for  review  in  this  case. 

CoN£,  for  plaintiff  in  error,  cited  and  commented  on  the  follow- 
ing duthoritieis : 

1  Peere  Wms.  54,  78, 333.    2  Vem,  A21'.    2  Eq.  Ca.  Ah'd,  308.  * 
Feame,  43.   Pothieron  Oblig.  104.     1  Bac.  AVt,  641.     2  DalltUy 
317.     Cok.  Lilt.  206, 208.     1  Salk.  170. 

i  Kent,  27S.    I  Term,  6A5.    2  Bos.  ^ Pull.  295, 297.     3  Peters* 

U.  S.  R.  346.     2  Black.   Com.  164.     31    Vem.  83.     1  Atk.  361. 

West.  R.  350.     3  Atk.  330.     2  Bra.  C.  C,  431.     3  Vesey,  89.     2 

Edtc.  V.  a  R.  75.    3  Gill  if  Johns.  266.    4  Eng.  Corn.  Law,  168. 

3  Kelly,  345.     Fcame,  330,  '1.     2  Cruise,  264.     7  Term,  438. 

40  Eng.   Com.  Law,  31.     4   Mod.  380.     2   Bam.  if  Cress'.  926. 

Cunbert.  312,  '13.     Carth.  R.  272.     1  Speer^s  Eq.  366.     2  Cotop. 

432,  note,     Fletcher  on  Trustees,  §28.     5  Iredell's  Law,  578.     1 

Dev.  if  Bat.  Eq.  487.     4  Dev.  L.  172. 

2  Kelly,  321.  1  Dessaussure,  437.  6  Ga.  Rep.  530.  2  JRtc/i- 
ardson's  Eq.  49.  My  No.  L.  L.  1849,  p^  46.  Reeves*  Dom.  Rel. 
480,  '83.  1  Peere  Wms.  123, 143,  563,  663,  748.  2  Atk.  89.  1 
Cox,  317.  3  Atk.  371,  396.  1  Sumner,  238.  1  Strob.  Law.  R. 
133.  McMullan's  Eq.  359.  2  Eq.  Cd.  aVgd,  392,  ?93.  2  Cok. 
66.  2  Burrows,  1100.  4  Jft.2579.  3. Atk.  246,  517.  2  Wash. 
9.  3  Munfordp  2i2.  Reeves'  D.  L.  464.  2  Peere  Wms.  349.  1 
Bro.  Pari.  Ca.  470.  2  Term,  252,  *  1  Kf^ej^,  233.  3  IL  371.  1 
Dev.  Eq.  189.  2  -By.  Dig.  641.  2  Hawks,  483.  4  iiC«i^  C<wn. 
221,  '2,     Pnn.  246.     2  il/?/?.  Zr^^'.  353.     2  TTww.  JJxV*,  806.     1 
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TttcU.  Corn.  141.  14  Srrg.  If  Rawle,  4fl.  4  Peter*,  1.  3  HaUt. 
90.     3  TermR.  435.     I  Lord  Raymnd.  203. 

3  Brv.  Pari.  Co.  64.  Feanu,  5i7, 550.  Z  Doug.  65.  3  Term, 
484,  498.    2  AforcA.  161. 

2^(0'*  CK.3.  5Ala.57S.  7  lb.i92.  2  F£wy,234.  1  rewy. 
151.     1  Jae.  ^  WaiktT,  68. 

McDonald  and  R.  Hardeman,  for  dereodftnt,  cited  and  com' 
mented  ou  the  following  authorides: 

AAerly.  151,  top  page.  79,  299.  1  Roper,  69,  70,  71,  387. 
Feanu,  105,  216,  364.  4  Kent,  201,  2.  4  J).  4-  £.  39.  Feane, 
313,  314,  228,  *9,  50,  52.  1  Vetcy,  Sr.  210.  2  iS.  203,  208.  3 
Tbtnl.  Law  Die.  334.  HantoH  v*.  Graham,  6  Vet.  238,  242, 249. 
9  Fat.  607.  11  Wend.  271,  ^2, '3.  1  Roptr,  391,  '4.414.  5 
Vet:  209.  1  Bng.  Com.  Lavi  Rep.  361.  Bauett-  vt.  Okapma*,  1 
PeereWmt.  357.     2  B/.  CWi.  177. 

By  the  Court. — Nisbbt,  J.  deliveiing  tli©  opinion.' 

[1.]  By  reference  to  the  Reporter's  Gtatement  of  facts,  it  wiU 
be  seen  that  Charity  Garrett  died,  leaving  two  children  and  her 
husband,  Francis  Tuffts,  surviving,  without  having  made  any  ap- 
pointment.    The  children  both  died— rtheir  fuher,  Francis  TuAs, 
surviving  them.     He  having  died,  and  his  life  estate  determintDg, 
the  question  is,  whether  the  property  embraced  in  the  settlement 
vested  in  the  children  surviving  their  mother,  and  descends  to 
their  heirs,  or  whether  it  passes  to  the  right  heira  of  Charity  Gar', 
rett  ?     This  is  the  sole  question  made  in  this  record,  and  it  de- 
pends upon  the  construction  of  the  marriage  settlement.     lo  the 
construction  of  the  instrument,  the  well  understood  rale  is,  that 
'  the  intention  derived  from  it  sh 
contravened  some  well  settled 
of  law  prevails,  ior  no  conveyi 
otherwise,  can  annul  the  laws 
tion  of  Mrs.  Gai^-ettin  enterinj 
to  protect  the  estate  which  she 
Tufite,  her  intended  husband.  S 
go  to  him  in  any  event,  and  no  j 
life  interest.     By  the  deed,  if  s 


mLLEDGEVILLE,  NOVEMBER  TERM,  1819.    541 

. .. ■ '  .  .  ■  -  ■  , » 

Holcombe  vt.  Tiift'U  and  another. 

fiitcd  upon  .her  and  her  right  heirs.  Had  that  contingency  hap- 
pened, the  trust  would  have  been  fully  executed.  He  surviving 
her,  tliere  being  children  of  the  marriage,  a  life  estate  i^  given  to 
him  and  the  children,  jointly;  there  being  no  children,  she,  in 
that  event,  gives  him  a.  sole  life  estate)  and  at  his  death,  the  prop- 
erty vests  in  her  right  heirs.  During  her  life,  she  provides  that 
the  property  shall  be  to  the  joint  use  of  herself  and  her  husband. 
In  every  limitation,  she  guards  against  transmitting  the  propeity 
to  him,  and  throughout  confines  liis  interest  to  certain  uses  of  it, 
dujring  his  life.  The  general  intent  seems  to  be  manifestly  as 
stated.  The  objects  6f  her  bounty,  during  her  life  and  his,  Tire 
himself  and  herself,  so  far  as  the  use  and  profits  of  the  estate  are 
concerned;  at  her  death,  he  surviving,  there  being  children  of 
the  man^age,  those  children  and  Tufits,  so  far  as  the  use  of  the 
property  is  concerned,  are  the  objects  of  her  bounty.  At  heb 
death,  there  being  no  children,  and  he  surviving,  he,  as  to  that 
use,  is  the  object  of  her  bounty ;  but  as  to  the  fee  in  the  proper- 
ty, the  children  of  the  marriage,  Tuffts  surviving  her,  are  the 
prime  objects  of  her  bounty.  That  she  intended  to  control  the 
property  in  this  settlement,  so  as  to  cast  it  absolutely  upon  her 
children,  unincumbered  by  any  use  at  his  death,  there  can  be  no 
doubt.  It  is  expressly  declared.  For  afler  providing  the  before- 
stated  interest  for  him,  she  declares,  ^*  and  from  and  afler  the 
death  of  said  Francis  Tuffls,  there  being  children  or  issue  of  said 
intended  marriage,  then  to  the  proper  use  and  benefit  of  said  is- 
sue or  children,  forever."  The  general  intent  was,  as  we  think, 
to  protect  the  property  from  the  marital  right,  and  securest  to  the 
children  of  the  marriage — an  intention  perfectly  natural  and  legi- 
timate— such  an  one  as  a  lady  might  be  reasonably  supposed  to 
entertain  under  such  circumstances.  It  is  farther  the  opinion  of 
this  Court,  that  Mrs.  Gar-rett  intended  that,  upon  her  death,  there 
being  children  or  issue  of  thd  marriage,  that  the  property  should 
then  vest  in  the  children,  and  that  the  absolute  and  unqualified 
enjoyment  of  it,  onii/,  should  be  postponed  until  tlie  death  of 
Tuffls.  She  did  not  intend,  in  the  judgment  of  this  Court,  to 
make  the  vesting  of  the  property  to  depend  upon  the  contingency 
of  the  cliildren  surviving  their  father,  Tufils ;  but  that  if  upon 
her  death,  there  were  children  in  esact  they  should'bo  owners  of 
^he  property,  and  that  it  should,  thenceforth,  descend  to  their 
heirs,  according  to-  the  laws  of  the  land,  subject  to  tiie  life  interest 
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as  befure  stated.     The  settler,'  ws  iufer,  did  not  contemplate 
children  of  the  mamage  who  might  ntmrc  Tuflls;  because  in  no 
one  single  instance  does  she  say,  in  terms,  that  their  taking  shall 
depend  upon  their  turtiving  him.     We  look  in  vain  for  any  ei- 
presa  declaration  to  that  effect.     If  she  had  intended  that  the  vest- 
ing of  the  propeity  should  depend  upon  the  contingency  of  their 
surviving  4iim,  reasonably,  naturally,  she  would  have  said  so.    She 
would  not  have  left  so  importaut  an  intention  to  iniplicatioD ;  bnt 
no  wherein  this  deed  are  words  used,  significant  of  the  survivor- 
ship of  the  children.    Even  in  the  last  limitation,  which  is  mainly 
relied  upon  to  prove  a  contrary  intention,  she  does  not  speak  of 
issue  or  children^  who  may  not  be  in  life  at  his  death,  or  who  may   . 
not  survive  him,  nor  does  she  say  upon  his  death,  leaeimg  no  issue 
or  children  ;  but,  as  in  all  the  previous  limitations,  she  speaks  of 
there  being  no  issue  or  children— that  is,  (Awe  beiiig  no  itite  or 
children  of  the  marriage.     The  words  of  the  marriage,  are  not  in 
the  last  limitation,  but  they  are  in  the  one  which  precedes.     In . 
that  one  she  says,  "there  being  issue  or  children  of  the  taid  mar- 
riage," the  property  shall  go  to  the  children.     Then,  in  the  last 
limitation,  she  proceeds  to  say,  negatively,  "and  &om  and  after 
the  death  of  said  Francis  TuSia,  there  being  iioisnt  or  ekHdren,  or 
■  appmnttnent.  then  to  the  proper  use  and  behoof  of  the  right  h^rs 
of  the  said  Charity  Garrett,  forever."     So  that  when,  in  the  last 
limitation,  she  speaks  of  there  being  no  iuueor  children,  she  meant 
what  she  means  in  the  preceding  limitation,  to  wit:  no  issne  or 
children  g/"  tie  marriage — as  we  think  of  the  marriage  bom,  and 
not  of  the  marriage  bom  and  also  surviving  him,  TulTts.    The 
contingency  upon  which,  in  this  last  limitation,  we  think  liia. 
Garrett  intended  the  property  to  go  to  her  right  heirs,  was  not 
the  children's  not  surviving  Tu 
ekUdrtn  of  the  marriage;   and  t 
were  no  issue  or  children  of  tfa 
the  enjoyment  absolutely  of  the  ] 
heirs.     As  in  the  preceding  limii 
dren  of  the  marriage,  his  deBthsl 
such  children  or  bsue,  or  their 
unrestricted  enjoyment  of  the  p 
in  the  last  limitation,  no  words 
doa  that,  if  the  issue  or  children 
erty.shell  go  to  her  right  heirs. 
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that  limitation,  it  exists  no  wbere.  The  same  form  of  expression 
ia  observed  in  all  the  limitations  in  the  deed — there  being  issue  or 
dkUdren,  It  would  seem,  indeed  I  am  satisfied,  that  by  this  ex- 
pression, Mrs.  Garrett  intended  to  say,  if  there  shall  he  issue  or 
children  of  the  marriage.  This  idea  is  sustained  by  the  language 
used  in  that  clause  of  the  deed  which  creates  the  joint  life  estate 
in  the  children  and  TufTts.  In  that  clause  the  language  is,  "to 
the  proper  use,  benefit  and  behoof  of  the  said  Francis  TufTts,  du- 
ring his  natural  life,  and  the  issue  and  children  of  the  said  intend- 
ed marriage,  ij'  any  there  should  be,  jointly."  Issue  and  children, 
in  this  clause,  must  necessarily  mean,  children  living  during  the 
life  of  Tufils,  for  the  estate  for  life  is  therein  given  jointly  to  him 
and  them.  No  survivorship,  ex  necessitate  rei,  can  be  contemplated 
here.  Now,  is  it  not  reasonable  to  infer  that,  in  that  clause, 
which  gives  the  property  to  the  children,  the  same  words  should 
have  the  same  meaning  1  The  language  of  that  clause  is,  "  and 
from  and  after  the  death  of  said  Francis  Tufits,  tliere  being  issue 
ifr  children  of  said  intended  marriage,  then  to  the  proper  use  and 
benefit  of  said  issue  or  children,  forever."  Why  should  issue  or 
children  of  the  marriage  here,  not  have  the  same  meaning  that 
they  necessarily  have  in  the  preceding  clause  of  the  deed.  We 
say,  that  Mrs.  Garrett  intended  to  vest  the  property  in  the  chil- 
dren of  the  marriage,  at  lier  death,  because,  during  her  life,  they 
could  not  take;  for  as  long  as  she  and  her  husband  were  both  in 
life,  there  was  a  chance  of  her  surviving  him,  and  in  that  event 
the  property,  by  a  clause  previous  to  that  which  gives  it  to  the 
children,  reverts  to  her.  If  he  were  dead,  she  in  life,  the  rever- 
sion would  of  course  have  taken  place.  Taking  these  things  into 
view,  as  well  as  the. general  intention,  to  wit:  to  protect  the  prop- 
erty from  the  marital  right  of  the  husband,  for  the  benefit  of  her 
children,  if  she  should  have  any,  we  find  no  room  for  a  doabt, 
that  Mrs.  Garrett  intended  that,  at  her  death,  leaving  children, 
the  property  should  vest  in  them,  and  that  as  to  them  or  theiir 
heirs,  the  full  use  and  enjoyment  of  it  should  be  postponed  until 
the  death  of  Tuffts. 

Such  being  the  intention,  the  next  inquiry  is,  does  it  conflict 
with  any  established  rule  of  law  %  We  think  that  it  does  not, 
but  that  thp  intention  and  the  legal  construction  of  the  deed  har- 
monize. Two  rules  forthe  government  of  Courts  in  the  con- 
struction of  t^is  marriage  settlement,  are  to  l)e  noted  and  ob- 
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served.  Thofirat  ie,  if  possible,  to  give  to  it  siiCh  legal  o 
as  will  efTccliiale  tbe  inteiuioD.  The  accond  b,  not  to  taeke  a 
remainder  contingent,  which  can  be  made  to  vest.  The  exteat  of 
the  latter  rule  goes,  perhaps,  not  beyond  this,  to-wit :  The  law 
does  nut  favor  contingent  remainders.  Courts  will  not  become 
astute,  in  order  to  declare  a  remainder  contingent,  but  n-ill  con- 
strue the  limitations  liberally,  with  a  view  to  declare  it  Tested. 
Nor  does  the  former  rule  go  bo  far  as  lo  authorize  a  Court  to 
carry  into  effect  the  iniention,  when  it  is  clearly  contrary  to  law; 
for  declared  and  indubitable  intentions  must  be  defeated,  if  they 
are  manifestly  in  conflict  wiih  thejiecessai'y  legal  construction. 
The  conflict,  however,  must  be  manifest  and  decided;  such  con- 
flict will  not  be  vaguely  inferred  ;  it  must  be  ao  palpable  as  to 
leave  to  the  Court  no  alternative. 

For  the  purposes  of  this  discussion,  remainders  may  be  &aid  to 
he  vested  or  executed  and  contingent,  "  Vested  remotDdera, 
(or  remainders  executed,  whereby  a  present  interest  passes  to 
the  party,  though  to  be  enjoyed  iitJiiCure,)  are  where  the  estate 
ia  invariably  fixed,  to  remain  to  a  determinate  person,  afier  the 
particular  estate  is  spent."  2  Black.  Com.  108,  '9.  "  Contiogent 
or  executory  remainders,  (whereby  no  present  interest  paases,) 
are  where  the  estate  in  remainder  is  limited  to  lake  effect,  cither 
to  a  dubious  or  uncertain  -person,  or  upon  a  dubious  and  uncertain 
eeeHt,  so  that  the  particular  estate  may  chance  to  be  deleimined, 
and  the  rcmckinder  never  take  eifccl."     lb. 

A  familiar  illustration  of  the  former  is  this  :  If  an  estate  be  left 
to  A  for  life,  with  remainder  in  fee  to  B,  it  is  a  vested  remainder. 
The  estate  in  remainder  takes  effect  simultaneously  wiih  the  life 
estate,  a  present  interest  passes  to  S,  and  the  enjoyment  of  the  es- 
tate is  postponed  umil  the  death  of  A.  There  is  no  uncertaiaty 
aa  to  the  person,  for  he  is  named ;  nor  as  to  the  event,  for  tbu  is 
fixed,  to-wit:  the  death  of  A,  the  tenant  for  life. 

This  settlement,  to  my  mind,  creati 
is,  a  vested  remainder.  To  prove  it,  I 
to-wit :  that  which  creates  the  life  est 
dren,  and  that  which  givee  the  estate  ti 
ing  this  deed,  I  am  not  to  be  held  dowi 
sider  all.  Nor  am  I  to  look  to  the  u 
more  clausca  or  limitations ;  but  I  am  : 
and  thus  ascertain  the  legal  iutendmeu 
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thia  a  vested  remainder,  are  the  limitations  whicli  dispose  of  the 
estate,  after  Mrs.  Garrett's  death  ;  in  fact,  she  died  before'Tuffls. 
With  these  limitations,  therefore,  we  ^art,  because  then  it  is  nec- 
essary to  determine  what  became  of  the  estatb.     If  the  legal  don- 
fitmction  of  these  dispose  of  tjic  estate,  it  will  be  conceded  that  it 
will  not  be  necessary  to  look  beyond  them,  to  the  final  limitation 
clause.     Now,  the  event  which  Mrs.  Garhett  contemplated  as 
possible,  to-wit:  her  death  before  the  death   of  her  husband, 
Tuflts,  having  taken  place ;  and  also,  another  event  which  she 
deetned  possible,  to-wit :  there  being  issue  ,or  children  of  the  mar- 
riage, in  life,  at  her  death,   what  does  she  do  with   the   estate  ? 
That  is  the  question.  -She  makes  two  provisions  in  relation  td  it.' 
First,  she  declares,  (there  being  children,  note,)  that  it  shall  bo 
Keld  to  the  proper  use,  benefit  and  behoof  of  Tuflf^s,  during  his 
natural  life^  jointly  with  the  children.     That  is,  beyond  all  cavil, 
the  creation  of  a  life  estate  in  the  property  in  To  ills  and  the  chil- 
dren, dependant  for  its  termination,  on  the  death  of  Tuflls,  for  it 
is  during  his  natural  life.     What  farther  does  she  declare  con- 
cerning the  property,  (there  ^ezw^' children,  note,)  this,   to-wit :• 
from  and  afler  the  death  of  Tufils,  that  it  is  to  be  holden  to  the 
proper  use,  benefit  and  hehoo^  of  the  children  forever.     Put  llicn, 
these  two  limitations  together,  an4  what  do  they  make  ?     Why, 
to  the  eye  of  common  sense  and  right  reason,  as  well  as  to  'the 
eye  professional,  an  estate  for  life  in  Tuffts,  and  the  children  for 
Tuffts'  life,  with  remainder  in  fee  to  the  children.     No  ingenuity, 
it  seems  to  me,  can  make  anything  else  of  them.     The  interest 
which  the  children  have  in  the*  life-estate,  cannot  affect  the  con- 
struction.    An  estate  to  them,  for  life,  with  remainder  to  them, 
in  fee,  would  no  doubt  be  an  absolute  estate  in  them.     But  it  \b 
•  no  less. a  life  estate  in  Tuffts,  because  they  are  interested  in  the 
life  estate.   To  him-^to  both  him  and  the  children,  if  you  please — 
there  is  given  a  life-estate,  and  the  fee  is  cast  upon  them.     What, 
then,  is  the  estate  thus  created?     It  \^  ^  vested  remainder.     The 
person  J  to-wit :  the  children,  ^re  certain  and  determined,  and  the 
event,  to-wit :  the  death  of  Tuflls,  is  certain  and  determinate.    The 
form  of  language  used  by  the  settler,  is  immaterial.     Her^  pir© 
all  the  elements  of  a  vested  remainder.     The  law,  in  considering 
these  elehifcnts,  can  give  no  name  or  attribute  to  the  dispositions,  • 
but  that  which  we  now  give.     If  it  be  a  vested  remainder,  the 
children  took 'the  fee  eo-instanti,  in  which  the  life  estate  vested  5 
VOL.  vii..   69  -.  • 
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npon  their  death,  it  went,  by  the  law  of  descent,  to  their  heira, 
and  the  plaintiffis  in  this  suit  are  not  entitled  to  it.  Here  is' an  ab-, 
solute  disposition  of  the  estate.  What  use  then,  or  necessity,  to* 
look  farther  1  If,  however,  we  do  look  fartlier,  we  shall  find, 
that  even  by  the  last  limitation  in  the  deed,  the  estate  .is  a  vested 
remainder.  By  that  limitation  it  is.  declared  :  "And  fix>m  and 
after  the  death  of  .the  said  Francis  Tufils,  there  being  no  issne  or 
children,  and  no  appointment,  then,  to  the  proper  use  and  behoof 
of  the  right  heirs  of  the  said  Charity  Garrett."  I  repeat  here, 
what  I  have  before  said,  that  issue  or  children  in  this  <;Iause, 
means  the  same  that  we  hold  it  to  mean  elsewhere  in  this  deed, 
to-wit :  issue  of  the  marriage,  at  any  time,  bom  and  surviving 
the  settler,  Mrs.  Garrett ;  and  that  the  contingency  contemplated 
is  not  the  issue  or  children  survit^ing  Tuffls ;  but  the  contingency 
here  as  elsewhere  contemplated,  was,  there  being  issue  of  the 
marriage;  if  issue,  they,  as  I  have  attempted  to  show,  take  the 
property ;  if  none,  then  it  goes,  by  this  limitation,  to  the  right 
heirs  of  Charity  Garrett.  But  there  was  issue  of  the  marriage ; 
the  contingency  did  happen ;  and  therefore,  the  right  heirs  of 
Charity  Garrett  cannot  tjake,  under  this  clause  in  the  deed. 

I  come  now  to  meet,  and  I  trust  to  answer,  the  view  of  this 
clause,  taken  by  the  learned  counsel  for  the  plaintiff  in  eiror* 
He  claims  that  it  creates  a  contingent  remainder  in  &vor  of  the 
children,  and  that  the  event  upon  which  it  depend,  is  their  sur- 
viving Tuffls ;  and  that  the  event  not  happening,  the  property 
passes  over  to  the  right  heirs  of  Charity  Gatrett  If  the  right  of 
the  children  to  take  depends  upon  this  limitation,  and  conceding 
that  they  did  not  survive  Tuffts,  yet,  we  think  the  remainder 
vested  iii  them ;  that  it  was  executed  in  them  at  the  death  of 
their  mother,  and  that  the  property,  therefore,  dees  -not  go  over 
to  her  right  heirs.  It  is  claimed  that  this  must  be  a  contingeat 
remainder,  because  the  event  upon  which  it  depends,  to-wit :  the 
children  surviving  Tufifb,  is  uncertain.  At  first  view,  it  would 
seem  that  this  must  needs  be  so,  and  that  the  counsel  is  right' 
But  a  well  settled  distinction,  when  applied  to  this  case,  pints 
upon  it  a  new  face ;  that  is,  a  diBtinction  between  that  kind  of  un- 
certainty which  •  really  makes  a'  remainder  contingent,  and  one 
which  is  oflen  confounded  with  it,  to-wit :  the  uncertainty  of  a 
Remainder  ever  taking  effect  in  possession.  The  takipg  effect  of 
a  remainder  in  possession  may  be  uncertain,  aild  y^r  be  a  vest^ 
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remainder.  This  distinction;  says  Feame,  is  not  always  attended 
to; "  but  is  absolutely  requisite  to  complete  an  accurate  notion  of 
what,  is  in  Law  considered  asacondngent  remainder."  1  Feame 
on  Remainderi^  216.  The  definitions  which  I  have  before  given 
of  vested  and  contingent  remainders,  from  Biackstone,  do  not  de- 
velope  this  distinction.  More  fully  and  more  accurately  are  they 
defined  by  Mr.  Feame :  *'  Wherever,**  says  this  able  writer,  "  the 
preceding  estate  is.  limited  so  as  to  determine  on  an  event  which 
certainly  ^ust  happen ;  and  the  remainder  is  so  limited  to  a  per- 
son in  esse,  and  ascertained  that  the  preceding  estate  may,  by 
any  means,  determine  before  the  expiration  of  the  estate  limited 
in  remainder^  ^^teh  remainder  is  vested.'*  This  is  his  definition  of 
a  vested  remainder,  and  he  proceeds  to  define  whkt  is  a  contingent 
remainder.  "  On  the  contrary,  wherever  the  preceding  estate  is 
limited,  so  as  to  determine  only  on  an  event  which  is  uncertain, 
and  may  never  happen,  or  wherever  the  remainder  is  limited  to 
a  person  not  in  esse  or  not  ascertained,  or  wherever  it  is  limited  so 
as  to  require  the  concurrence  of  some  dubious,  uncertain  event, 
independent  of  the  determination  of  the  preceding  estate  and  du- 
ration of  the  estate  limited  in  remainder,  to  give  it  a  capacity  of 
taking  effect,  t^ien,  the  remainder  is  contingent/*  1  Feamt  on  Re- 
fnainders,  217.  • 

The  application  of  Mr.  Feame* s  definition  of  a  vested  remain- 
der will  prove  that  this  is  a  vested  remainder.  The  preceding 
estate  must  be  limited,  so  as  to  detei*mine  on  an  event  which  cer« 
tainly  must  happen.  That  is  the  case  here.  THe  preceding  es- 
tate is  the  life  estate  of  Tuflte  and  the  children,  and  that  is  limited 
to  determine  on  an  event  which  must  happen,  to- wit:  the  death 
of  Tuflfts ;  for  "  it  is  appointed  unto.men  once  to  die." 

Again,  the  remainder  must  be  limited  to  a  person  in  esse  and 
ascertained.  That  is  the  case  here ;  for  the  persons  to  take  the 
remainder  are  the  children ;  there  is  no  uncertainty  about  the 
persons ;  they  are  in  esse  and  are  ascertained.  And  farther,  the 
remainder  must  be  so  limited  to  them,  that  the  preceding  estate 
mayf  by  any  means,  determine  before  the  expiration  of  the  estate 
limited  in  remainder.  Well,  in  this  case  the  estate  is  so  limited 
in  remainder,  that  the  preceding  estate  may,  by  some  means,  de- 
termine before  the  expiration  of  the  estate  in  remainder,  because  the 
estate  limited  in  remaitider  to  the  children,  is  a  fee ;  it  is  an  un- 
qualified estate ;  it  is  to  them  and  their  heirs  forever ;  and  because 
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the  preceding  estate,  to-wit :  the  life  estate  of  Tuffts  imght»  in 
'more  ways  than  onei  have  terminiOed,  not  only  before  tbe  ex^ 
radon  of  the  estate  limited  in  remainder,  but  daring  tb^Hfeof  tbe 
remainder-men  themselves.     For  example,  tbe  preeedifig  e^ate, 
to-wit :  the  life  estate,  might  have  determined  by  tbe  death  of 
Tufib  during  the  life  of  the  children^  or  be  might  have  reHn- 
.    quished  bis  life-estate  to  them.     The  touchstone  of  thb  questioii 
is  this :    Was  thert  a  capacity  in  this  estate  limited  t»  remaindert  to 
^take  effect  during  the  life  of  the  children  in  poesessiom^  Hf  dsifing 
'their  lifct  the  possession  of  the  li/h   estate  had  become  tacamtf 
Would  tbe  children  have  taken  the  estate  bad  Tuffts  died  before 
them  %     Suppose  Tufils  bad  died  first,  can  there  be  a  doubt  that 
they  would  have  taken  ?     Not  the  shadow  of  a  doubt.    If  tbey 
bad  ihe  capacity  to  take  in  that  xsontingency,  the  remainder  was  a 
'  vested  renpiainder.     The  question,  whether  it  is  a  vested  remun* 
dec,  does  not  depend,  upon  tliefuct  of  their  outfiving  Tuffis,  but 
upon  their  capacity  to  have  taken,,  in  the  language  of  Feame,  hy 
any  means  which  might  bave  determined  the  life  estate.    "  The 
present  capacity,  (says  Mr.  Feame,)  of  taking  effect  in  posseseioQ* 
if  the  possession  were  to  become  vacant^  and  not  tbe  certainty' 
that  tbe  possession  will  become  vacant,  before  the  estate  limited 
in  remainder  determines,  universally  dbtinguishes  a  vested  re- 
mainder from  one  that  is  contingent,"     I  Feame  Remainders,  215 
to  222.     Dwncomh  vs.  Duncomh,  3  Lev,  4^.     Smith,  dem^  Don- 
rner  vs.  Parkhurst,  Vin.  vcl,  lS,/ol,  413.    2  Cnme's  Dig.  270.    2 
V€sey,Jr.357,     ChiUy,  note  10.    2  Black.  169. 
Let  the  judgment  below  be'^affirmed. 


♦     \ 
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No.  90.-»-CuLLiN  C.  Alexander,  ndmW,  de  bonis Twrif  &c.  plaintiff 
in  error,  vs.  Joel  E.  Mercer,  adm'r,  &c.  William  Peak  and 
others,  defendants. 

[1-]  Where  an  adminiRtrator,  upon  the  discharge  of  his  first  Btiretics,  gave  a 
.new  bond,  and  subHequently  becomes  insolvent:  Held,  that  Equity  will 
entertain  jurisdiction  of  a  bill  filed  against  the  administrator  and  both  seta 
of  saretii^,  praying  a  discovery  of  the  amduiU  of  tJie  devastavit j  and  the  time 
when  it  occurred,  in  order  to  charge  each  set  of  sureties,  according  to  their  • 
respective  liabilities  on  their  bonds. 

£2.]  That  it  is  not  necessary,  in  order  to  sustain  such  a  bill,  to  obtain  first  a 
'  judgment  against  the  principal;  it  being  competent  for  a  Court  of  Chancery 
so  to  mould  its  decree,  as  to  mete  out  ample  justice  and  full  protection  to  all 
parties,  by  rendering  the  assets  of  the  esUite  first  liable,  the- individual 
property  of  the  administrator  next,  and  the  property  of  the  sureties  only 
vltimaicly  liable.  "  .  ' 

[3.3  A  bill  against  the  principal  and  sureties  in  the  first  instance,  will  be  more 
especially  sustained,  when  it  is  alleged  that  a  portion  of  the  assets  of  the 
estate  have  been  delivered  up  to  the  second  set  of  securities,  to  indemniiy 
them  from  liability,  tlie  nature  and  vfilue  of  which  are  unknown  to  the 
complainant,  who  is  suing  as  administrator,  de  bwii*  non,  of  the  (deceased.    • 

♦ 

In  Equity,  in  Taliaferro  Superiof  Court*    Decision  on  demur- 
rer, by  Judge  Sayre,  October,  1849. 

•  < 

Cullin  C.  Alexander,  administrator,  de  bonis  non,  with  the  will 
annexed,  of  Chivers  A.  Nelms,  deceased,  filed  his  bill  in  Equity,, 
against  Joel  E.  Mercer,  a  former  administrator  with  the  will  an-  • 
nexed,  and  his  sureties,  on  two  several  bonds,  alleging  that,  on 
the  appointment  of  Mercer,  he  gave  bond,  with  William  Peak 
and  others  as  sureties,  and  took  possession  of  the  estate  of  Nelms, 
to  a  large  amount ;  that  Mercer  proceeded  to  seH  the  property 
and  collect  the  notes,  and  appropriated  the  money  to  his  own  use, 
to  an  amount  unknown  to  the  complainant ;  that  in  1841,  upon 
the  complaint  of  William  Peak  to  the  Coi^rt  of  Ordinary,  that 
Mercer  was  wasting  the  estate,  a  new  bond  was  given  by  Mercer, 
and  Peak  was  discharged  from  the  old  bond  ;  and  that  in  1844,  on 
the  complaint  of  the  second  sureties,  the  letters  of  administration 
ta  Mercer  were  revoked.     The  bill  farther  charged,  that  Mercer  ^ 
received  large  amounts  of  money,  of  which  he  made  no  return, 
and  that  the  complainant  had  no  knowledge,  and  could  procure  it 
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^only  from  the  oath  of  Mercer,  of  hoW  much  of  the  property  was 
wasted  prior  to  the  discharge  of  Peak,  and  how  mach  since  that 
time;  that  Meroer  was  entirely  insolvent,  and  that  after  the  revfv 
cation  of  his  letters  of  administration,  Mercer  turned  oyer  to 
some  of  the  sureties  on  the  second  hond,  money,  property  aisd  ef- 
fects of  th^  estate,>the  amount,  species  and  vaJue  of  which  were 
unknown  to  complainant,  hut  known  to  be  the  assets  of  the  es- 
tate, by  the  sureties,  at  the  time  they  were  received  by  them. 
The  bill  prayed  discovery  and  relief.  ^ 

The  bill  was  demurred  to  by  Peak — 
•  1st.  For  want  of  equity. 

2d.  Because  complainant  had  a  complete  Common  Law  renF 

edy. 

3d.  Because  the  liabilities  on  the  two  bonds  are^separate,  and 
the  sureties  on  both  cannot  be  joined  in  the  same  bill. 

4th.  Because  there  had  been  no  judgment  against  the  adminis- 
trator, showing  the  amountof  his  liability,  and  which  judgment  is 
a  pre-requisite  to  the  liability  of  the  sureties. 

The  Court  sustained  the;  demurrer  oti  the  3d  and  4th  grounds 
taken,  and  dismissed  the  bill,  and  these  questions  are  brougltf  up 
for  review  in  this  Court. 


A.  J.  Miller,  for  plaintiff  in  «rror,  cited — 

« 

fl 

1  LowMX  m  ExWt^  180.    4  Mwnf.  289.     1  Monroe,  20S,    3  lb. 
•     354.    2  J.  /.  ManhdU,  198.    9  Torter,  697.     5  Paigt,  95. 

A.  H.  Stepbens  and  Toombs,  for  defendants. 


By  the  CourL — ^Lumpkin,  J.  delivering  the  opinion. 

Chivers  A.  Nclms,  of  Taliaferro  County,  departed  diislife,  t^ 
tate,  in  1837,  leaving  Swepson  Jeffries  hia  executor,  whoqoalifi* 
ed»  and  died  shortly  thereafter.  Joel  £.  Mercer,  in  Janairy, 
1S38,  was  appointed  administrator,  de  bonis  nan  cum  tettammto 
atmetOt  upon  the  estate  of  Nelms,  and  executed  the  usual  bond 
fof  tlie  ftiithful  performance  of  his  duty,  with  William  Peak  and 
othcra  as  his  securities.  In  May,  1841,  upon  the  complaint  of 
Pt^  to  the  Court  of  Ordinary,  Peak  was  discharged,  and  Mer- 
cer gave  a  new  bond— several  others  joining  him.  ,  After  tfai^  in 
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-1844,  Mercer  was  removed  from  the  admiuistration  for  alleged 
mismanagemei\t ;  and  in  1848,  letters  were  granted  to  CuUen  C^ 
Alexander,  the  complainant,  who  intermarried  with  one  of  the 
heirs  of  Nelms,  who  filed  his  bill  against  Mercer  arui  both  sets  of 
securities,  to  discover  the  amount  of  the  estate  which  went  into 
Mercer's  hands,  and  which  the  complainant  charges  was  wasted 
by  him,  or  converted  to  his  own  use,  and  to  account  for  the  same. 
He  predicates  his  claim  to  the  interposition  of  Chancery,  upon 
the  grounfl  that,  as  co-obligors,  all  of  the  defendants  are  interest- 
ed in  the  suit ;  that  he  is  unable  to  discover  when  the  devastavit 
was  comtnitted — whether  during  the  liability  of  Peak  or  since 
his  discharge ;  that  be  lm»  no  way  of  ascertaining  or  establishing 
ihe  amount  of  assets,  or  the  time  when  the  waste  occurred,  ex- 
.cept  by  appeal  to  the  conscience  of  Mercer;  that  Mercer,  the 
principal,  turned  over  a  large  quantity  of  assets  belonging  to  the 
estate,  to  some  one  or  more  of  the  second  set  of  securities,  of  the 
nature  and  value  of  whicJi  he  is  entirely  ignorant,  anc|  to  which 
he,  as  the  successor  of  the  said  Mercer,  is  entitled ;  and,  finally, 
that  Mercer  himself  is  entirely  insolvent. 

Peak  demurred  to  the  bill,  and  insisted  that  the  securities  could 
not  be  sued,  in  connexion  with  the  piincipal,  in  a  Court  of  Equity, 
nor  in  any  other  Court,  until  a  breach  of  the  bond  was  first  es-- 
tablished,  by  a  judgment  of  some  Court  of  competent  jurisdic- 
tton,  fixing  the  amount  of  the  defalcation  by  Mercer..  The  de- 
murrer was  sustained,  upon  the  authority  of  an  intimation  by  this 
Court,  in  Rajf  and  others  vs.  The  Justices  of  the  Inferior  Court  of 
Macon, County,  6  Ga,  Reps.  303. 

[1.]  In  writing  out  the  opinion  of  this  Court  in  that  case,  I  did 
distinctly  state,  "  that  if  necessary,  I  should  be  prepared  to  main- 
tain that,  ordinarily  at  least,  suit  cannot  be  brought  upon  an  exe- 
cutor's, administrator's  or  guardian's  bond,  against  the  sureties, 
until  the  -  principal  has  been  first  called  to  account,  either  beforp 
the  Court  of  Ordinary,  or  some  other  tribunal  of  competent  ju- 
risdiction ;"  and  I  entered  briefly  into  some  of  the  reasons  for  ' 
this  suggestion.  In  the  case  of  The'  Inferior  Court  of  Irwin 
Countytvs,  Sloan  and  others,  (7  Ga,  Rep,  31,)  the  intimation  be- 
fore thrown  out  was  fully  adopted,  and  we  there  held,  that  sure- 
ties to  executors',  administrators'  and  guardians'  bonds,  are  not 
liable  to  suit  thereon,  at  Law,  under  the  Act  of  13th  December, 
1820,  until  the  plaintiff  has'first  establifi^ed  his  demand  against 
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ibe  nrincijial  in  his  represenfttivo  character,  by  suit  anil  judg- 
ment, t>'r  decree  of  a  Court  of  competent  authority.  But  in  pro- 
nouncing this  judgment,  we  were  careful,  as  it  will  be  seen,  to 
limit  it  to  suitB  at  t>aw  ;  afid  to  prevent  misconstruction,  it  is  es- 
pressly  declaj-ed,  tbattliere  are  casea  where' Equity  would  grwil 
■relief  against  eureties,  without  lljepteHminary  juilgment  a^ast 
the  trustee.  "We  were  sitting  as  a  Cfenri  of  Laic,  deciding  arlegal ' 
gutHiim  on  the  rase  as  then  presented,  and  had  notiiicg  to  do  with 
what  a  Court  of  E()uity  might  do  in  a  cose  rendered  (Efferent  hi 
its  circumstances  by  the  forms  peculiar  to  such  a  Court.-  So  that, . 
independent  of  tLe  express  reservation  whicb  this  Court  was 
cautious  enough  to  make,  these  opinions,  won  Id  not,  upon  general 

■  principles,  warpant  the  interpreiariou  which  is  sought  to  be  put_ 
upon  them. 

The  question  then  recurs,  and,  ag  vje  conceive,  wholly  untrqm- , 
melcd  by  any  previous  a^udiaation  mad»  by  this  Court,  under 
wtat  circumstances. a  suit  in  Equity  may  be  brought  again^  tbe- 
securities  of  an  executop,  adminisirator  or  guardiau,  without  aoy 

,  previous  judgment  oY  dec^eo  against  their  priilcipal? 

By  the  Act  of  1820.  {Prince,  44S,}  it  is  evident  tliat  a  bill  would 
lie  against  the  securities  ih  the  first  instance,  provided  theprind- 
■pol  resided  wi|hout  the  State  ;  and  it  is  conceded  in  tSo  argument, 
'  and  aupporied  by  authority,  that  where  the  trustee  ditis  insolvent 

,  and  without  Any  pcreonaL  i^pr^scntativc;  a  Court  of  EguAy, 
without  any  previous  suit  liaviiig  been  brought  against  the  princi-  - 

.  .pal,  tQ  cronvicl  him  of  a  devastavit,  .would  convene  the  securities 
and'make  them  directly  liable  for  any  misapplication  or  waste  of 
the  assets  .which  shall  be  established  in  the  progress  of  the  suit 
CarroU  vi:  Comet,  2  J.  J.  Marai.  Jiep.  198.  And  thff  iieason  for 
atlow'ing  auoh  a  proceeding,  v/here  the  principal  dies  insolvent,  or 
is  absent,  is,  that  not  to  alFord  relief  in  such  cases,  vronld  be  to 
have  a  right  w'ithout  a  remedy.  We  < 
edy  in  Equity  results  from  the  necess 

:  taensurate  with  the  exigencies  of  the 
diction  is  aj^lied  to  for  relief! 
.    But  it  is  argued  that,  as  againstthe 

.  riffit,  any  when,  until  a'deTastavic  be 
principal ;  but  we  apprehend,  that  in  ] 
gatioH  of  the  security,  as  well  as  the  ri 

■  dat«  from  tha  breach,  of  the  bond  ;-  aii 
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is  actually  committed  by  the  principal,  the  right,  at  the  same  in- 
stance, accrues  to  remuneration  out  of  the  security,  because  such 
is  his  contract.  What  was  the  undertaking  of  tho  obligors  to 
the  bond  ?  That  the  principal  should  well  and  truly  discharge 
his  duty,  according  to  law  and  the  trust  reposed  in  him.  If,,  then, 
a  devastavit  has,  in  fact,  been  committed,  the  parties  are  responsi- 
ble ;  and  the  only  difficulty  in  %  Court  of  Law  is,  that  owing  toils 
particular  mode  of  procedure,  the  conviction  of  the  principal 
must  first  be  had  before  the  securities  can  be  proceeded  against 
in  that  tribunal. 

Ought,  then,  the  demurrer  to  the  bill  to  have  been  sustained  1 
It  admits  that  Merce.r,  the  administrator,  had  received  and  wast** 
ed,  or  appropriated  to  his  own  use,  a  large  amount  of  assets  be- 
longing to  the  estate  of  Nelms;  that  the  complainant  i^  unable  to 
'establish  the  anumnt  of  said  defalcation,  or  the  time  when  it  took 
place — whether  during  the  liability  of  Peak  or  subsequent  to  his 
discharge — without  the  discovery  which  it  seeks  ;  and  tliat  Mer« 
cer  has  turned  over  to  some  one  or  more  of  the  second  set  of  se- 
curities, property  and  effects  belonging  to  the  estate,  of  the  nature 
and  value  of  which  the  complainant  is  ignorant,  and  that  Mercer 
is  wholly  insolvent. 

We  are  of  the  opinion,  that  a  Court  of  Law,  under  the  actual 
circumstances  of  this  case,  although  it  might  have,  possibly,  gene- 
ral jurisdiction  .over  the  several  branches  of  it,  into  which  it  would 
be  ramified,  could  not  afford  a  full,  adequate  and  perfect  remedy 
to  the  party. 

[2.]  And^r^^,  we  should  be  inclined  to  hold,  that  the  jurisdic- 
tion might,  in  this  case,  attach  in  Equity,  solely  on  the  ground  of 
discovery.  By  demurring,  the  defendant  admits  that  the  aver- 
ments in  the  bill,  as  to  the  necessity  of  this  discovery,  are  true, 
and  not  a  mere  colorable  disguise  for  the  purpose  of  changitig 
the  forum  of  litigation.  The  discovery  sought,  then,  being  indis- 
pensable as  proof,  the  complainant  being  unable  to  establish  the 
facts  charged  in  the  bill  by  other  testimony,  and  the  relief 
.  sought  being  of  an  equitable  nature,  the  jurisdiction  in  Equity 
^  should4)e  retained. 

[3«]  Bat  secondly,  the  charge  that  pi'operty  or  money  belonging 
to  the  estate,  the  amount  and  value  of  which  are  unknown  to 
complainant,  have  been  turned  over  to  the  second  set  «>f  securi- 
ties, or  some  <tf  them,  and  which  the  complainant  is  entitled,  as 
VOL.  vii.     70 
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adminiatratdr,  de  bonit  turn,  specifically  to  rccloiin,  and  which,  if 
recuvered.  would  reduce  the  liability  of  all  the  aecarities  to  msoL 
pregenis  an  additional  reason  why  Chancery  shoald  not  decline 
juriBdiction.  - 

But  we  pass  by  these  cosaiderations,  and  would  prefer  to  pat 
this  opinion  entirely  upon,  tho  ground  of  there  being  two  seU  of 
Mcuriciea ;  and  I  wonld  remark,  that  this  proceeding  would  seem 
to  be  required  for  the  sake  of  the  securities  themselves.  Tjja 
principal  basno  intereat  in  fijung  «ortectly  the  <iin«^heB-the  de- 
Taatavit  was  committed.  He  would  most  likely  be  goveraed  by 
prejudice  or  mere  caprice  in  this  matter.  Usually  he  would,  in 
ajl  probability,  side  against  the^raC  securities,  as  the  nec^ly  of 
giving  a  new  bond  is  superinduced  by  their  complaint.  The  real 
Gontroverey,  therefore,  is  not  between  the  heir,  legatee  or  credi- 
tor, and  the  principal,  but  between  the  different  sets  of  securities. 
Wbeo  their  liability,  then,  is  about  to  he  fixed,  proMJuptictiy  if 
you  please,  it  is  reasonable  that  they  should  be  heard ;  and  in  or- 
der to  this,  they  must  be  made  parties.  Indeed,  upos.the  simplest 
elementary  principles,  every  person  at  all  interested  in  the  event 
of  the  suit,  or  necessary  to  the  relief  sought,  should  be  made  a 
parly,  in  order  to  enable  the  Court  to  settle  the  rights  of  aQ,  and 
to  make  a  complete  and  definitive  decree.  2  Paige,  278.  9 
Cown,  320.  3  JiAnt.  Cat.  318.  1  Johiu.  Ck.  R.  349.  2  BOi. 
184.  2  4-K.MartL5Ql.  i£.  260.  Pemt.  ib^!  299.  Mitf.ig 
Jtsrtmy,  114.     Barton,  31. 

But  Mr.  Peak,  and  all  others  like  sitaaled,  might  say,  as  be 
does  now,  through  his  counsel,  "  We  have  not  asked  this  protec- 
tion—we  are  competent  to  take  care  of  ourselves.".  Our  next 
position  is,  that  the  interest  of  the  complainant  makes  it  proper.if 
not  imperative,  on  Courts  of  Eqi 

Suppose  the  administrator,  de  I 
the  principal  alone,  as  it  is  insisti 
upon  the  discovery  which  he  obtt 
of  the  devastavit  and  the  time  w 
located  by  the  decree  during  the 
A  suit  is  then  brought  upon  the  ] 
.  recovery.  Not  having  had  their 
in,  and  prove  conclusively  that  tt 
after  their  discbarge.  Of  course 
plainant  is  remediless ;  for  by  the 
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secarities  stand  exonerated,  and  the  complainant  is  estopped  by  it  | 
and  tfiis  is  no  improbable  case — it  would  happen  constantly. 
Eyen  if  the  finding  discharging  the  other  set  of  securities,  could 
be  got  round  in  a  suit  against  them,  the  very  same  result  might 
ioHow ;  for  different  Juries  might,  and  frequently  would,  amve 
at  yariant  results,  even  upon  the  identical  same  evidence. 

Indeed,  if  this  proceeding,  bringing  all  the  patties  before  the 
Court,  and  asc^itaining  and  fixing,  not  prima  Jitcie  only,  bat  per- 
manently, the  liability  of  the  several  sets  of  securities,  cannot  be 
supported,  I  should  consider  the  rights  of  those  interested  in  an 
estate  greatly  jeopardized,  if  not  entirely  destroyed;  and  this 
practice  will  not  prejudice  the  securities.  The  decree  can  and 
should  be  so  moulded,  as  to  afford  to  them  the  exact  measure  and 
mode  of  redress  and  protection  guaranteed  by  the  Act  of  1820. 
The  securities  being  in  Court,  will  of  course  be  bound  by  tlvs  de-1 
cree ;  but  still  the  devcutavk  must  not  only  be  made  out  against 
the  principal,  but  the  form  of  the  finding,  and  of  the  execution 
issuing  thereoti,  may  be  so  shaped  as  to  operate,  first,  against  the 
assets  of  the  estate,  if  to  be  found,  a  Ad  if  none,  then  against  the/ 
individual  property  of  the  principal,  and  only  against  the  securi-| 
ties  eventually. 

What  greater  indemnity  could  securities  ask  ?  Not  a  hair  of 
their  head  can  be  hurt,  until  all  redress  against  the  principal-  is 
unavailable.  They  are  entitled,  I  repeat,  to  nothing  more  nor 
beyond  this,  under  the  Act  of  1820.  Does  not  sUch  a  course, 
then,  commend  itself  in  every  view  of  it,  shielding  the  rights  and 
interests  of  all  parties,  and  saving  a  multiplicity  of  actions,  an  ob* 
ject  never  to  be  disregarded  by  Courts.  And,  it  occurs  to  this 
Court,  that  in  the  absence  of  any  precedent,  this  is  just  one  of 
those  cases  where  all  have  such  an  interest  in  the  common  sub- 
ject matter  of  litigatioti,  as  makes  it  necessary  and  proper  to  con- 
vene them  all  together,  to  attefid  to  investigations  in  which  th^y 
are  all  so  materially  interested. 

I  do  not  deny  but  that  it  is  competent  and  desirable  for  the  Leg- 
islature to  authorize  all  this  to  be  done  at  Law,  Until  such  relief 
is  gratoted,  however,  we  should  hesitate  long  before  we  could  ob- 
tain our  Consent  to  dismiss  a  bill,  founded  upon  the  facts  which 
this  embodies. 

And  we  are  glad  to  find  that  this  is  no  new  or  untried  way  \  it 
is  an  old  and  beaten  track. 
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.  In  Equity,  says  Judge  Lomax,  {  Treatut  tm  Bx'rt  and  Adm'n, 
V.  li  180,)  a  legatee  has  always  been  considered  as  entided  to 
make  the  admin istr&dcHi  bond  a  put  of  his  bill,  and  U>  seek  hit 
recovery,  in  the  first  instoace,  against  the  obligors,  because  the 
decree  can  be  made  so  as  to  operate  against  ihe  executor,  in  die 
first  instance,  and  an  account  of  the  assets  caa  be  taJken  at  oace. 

And  again,  [Id.)  says  the  same  writer,  in  a  suit  which  wts 
brought  in  ^Equity  by  a  legatee,  and  administrator,  de  boMts  mm,  of 
ibe  deceased,  agaipst  the  representatives  of  the  securities  of.  a 
deceased  executor,  charging  mal-fldntinistrati on  of  tbe  executor, 
in  bis  time,  and  seekiog  an  account  and  relief  the  Court  wax 
cleariy  of  opinion  that  where  an  executor  died,  withoat  any  per- 
etwal  representative,  the  Couit  of  Equity  might,  at  the  suit  of  a 
legatee,  and  witbout  any  previoiu  suit  having  been  broaeht 
-  agaipst  the  executor,  to  convict  bkn  c 
securities  of  the  executor,  or  their  re 
.  sons  intereated  in  any  estate  which  tt 
and  make  the  securitiea  liable  for  an;| 
of  the  assets,  which  should  be  establis 
suit. 

Moon  a  al.  vi.  Walker't  Hein,  (1 
B  l^  filed  by  tbe  heirs  of  Walker  a 
surety,  for  the  recovery  ofthatporti 
cesitor,  to  which,  under  his  will,  they 
jeeted  to  i£o  jurisdiction  of  the  Coui 
have  been  sought  by  acli6n  at  Law. 
-peab  answered:  "  The  doctrine  con 
mitted  to  jH'evail;  tor  whatever  roay 
proceeding  at  Law,  by  the  creditors 
tor,  when  applied  to  for  the  purpose 
not  do  things  by  halves,  hut  delights  i 
suits,  abd  possesses  the  power  of  adaj 
Btantial  justice  of  the  case,  should,  as 
^lure  in  not  having  previously  broug 
executor,  hear,  and  finally  deteiuine, 
as  well  as  that  of  the  piindpal  in  tbe 

Talit^erro'i  Ex'rt  et  al.  w.  Thomb 
was  a  bill  precisely  snnilar  to  this,  ei 
■iegaUt  instead  of  die  administratar  dt 
fendants  there,  oa  here,  demurred  to 


t 
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complaina.nU  had  a  remedy  at  Law,  But  the  Court  held  that 
the  application  to '  the  Court  of  Equity  wafi  proper,  "  especially 
vy7i^  the  parties  were  so  numerous^  and  the  want  of  a  discovery 
dear'' 

In  HutchcrafU  vs.  Stuart's  Heirs,  (1  Monroe's  R.  207,)  theaame 
objection  was  made  and  overruled  by  the  Court.  They  Bay : 
<<  Equity  has  always  entertained  jurisdiction  in  such  cases,  and  will 
compel  the»  trustee  to  account  for  the  estate  in  his  hands.  If  that 
sum  is  secured  by  bond  and  security,  we  have  no  doubt  but  that 
ihe  jurisdiction,  y  to  the  principal,  will  draw  alter  it  the  security ; 
it  is  more  beneficial  to  the  surety  that  it  should  do  so.  He  then 
has  the  opportunity  of  seeing  that  the  account  is  correctly  settled. 
If  he  is  no  party  to  the  suit  in  Chancery,  and  can  only  be  sued  at 
Law,  after  the  account  is  settled,  one  pf  two  inconveniences  must 
follow :  either  he  must,  when  sued  at  Law,  be  bound  by  the  de- 
cree to  which  he  was  not  a  party,  and  when  the  account  Qiight  be 
settled  erroneously  i  or,  not  having  been  a  party,  he  would  not 
be  bound  at  allj  and  could  unravel  the  accounts  in  the  action  at 
Law,  when  brought,  and  compel  the  plaintiff  to  re-travel  over  the 
whole  settlement.  It  is  better,  therefore,  that  he  should  be  made 
a  party  at  once,  when  he  can  see  to  his  interest ;  and  when  the 
Chancellor  thus  has  the  possession  of  the  matter,  to  avoid  circuity 
of  action  or  multiplicity  of  suits,  he  will  decree  the  amount  to  be 
paid  at  onee.*'  ,  ' 

Chancellor  WalwortJi,  in  Cuddehack  vs.  Kent,  (5  Paige,  92,) 
says  that  it  is  impossible  to  add  to  the  force  of  this  reasoning  by 
Judge  Mills;  that  the  prosecution  of  a  suit  against  the  principal 
alone,  in  the  first  instance,  who  has  squandered  the  estate  and  be- 
come insolvent,  would  be  worse  than  useless,  as  it  respected  the 
sureties,  and  would  subject  them  to  the  expense  of  double  litiga- 
tion ;  that  it  would,  at  the  same  time,  be  a  violation  of  the  settled 
principles  of  Chancery,  viz :  that  a  needless  multiplication  of 
suits  is  neither  to  be  encouraged  or  allowed ;  that  if,  upon  the 
hearing  of  the  cause,  it  should  be  found  that  the  principal  had 
faithfuUy  discharged  the  trust  committed  to  him,  according  to  the 
con£lipn  of  the  bond,  the  bill  would  be  dismissed,  as  to  all  the  de- 
fendantSy  with  costs.  If,  on  the  other  hand,  there  had  been  a 
breach  of  tcpst,  the  Court  could  make  the  appropriate  decree  for 
the  payment,  by  the  guardian,  of  what  may  be  found  due,  with  a 
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decree  ovtir  against  the  sureties,  to  the  extent  of  their  liabilky,  if ' 
the  whole  cannot  be  collected  of  Aeprindpa]  debtor. 

I  Bsk,  how  much  is  the  argument  strengthened,  when  there  are 
two  aets  of  securities,  with  conflicting  liabilities  T 

Our  coDcluMon,  therefore,  from  the  bntire  case  is,  that  the  de- 
murrer should  not  have  been  sustained ;  that  it  was  not  necessa- 
ry, by  previous  proceedings  instituted  against  Mercer,  to  estab- 
-Jish  that  the  assets  had  been  wasted;  bat  that  under  the  facta  of 
this  case,  it  was  most  convenient  and  proper  to  convene  all  at 
once  into  aCouitof  Eifuitf,  where  allneceaaaifLaccouDtscan  be  , 
taken,  and  diverse  and  conflictiiig  interests  adjusted ;  and  all  per- 
sons liable  to  pay,  brought  before  the  Court  and  charged  at  once, 
.  so  as  to  avoid  perplexity,  circuity  and  loss.  And  that  the  secnii- 
ues  may  sustain  no  detriment  from  this  course,  the  decree  can  be 
specially  framed,  so  aa  to  operate  against  the  principal  in  the 
first  instance.  On  the  contrary,  *e  believe  that  it  will  prove  ben- 
eficial to  the  securities,  as  it  gives  them  eatly  notice  of  the  d&: 
raand,  and  thus  enables  them  tt)  take  prompt  and  eflicient  meas- 
ures for  their  own  safety.  For  these  reasons,  we  think  that  tbe 
objection  to  the  jurisdiction  should  not  have  been  allowed. 

The  decree,  consequently,  of  the  Cb-cuit  Court  is  reversed, 
and  the  proceedings  remanded. 


No.  91.— Gkoboe  W.  Cbawfoi 
CoDV  and  others,  plaintiff  in 
and  others,  defendants. 

[1.]  The  writ  of  error  will  be  diamiut 
tween  the  filing  of  ths  original  notic 


A  motion  was  made  to  dismiss 
that  more  than  ten  days  elapsed 
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of  the  signing  tbe  bill  .of  exceptions,  and  the  certificate  of  the* 
Clerk  to  the  transcript  of  the  record. 

Stephens,  for  the  motion. 

Johnston,  contra; 

By  ike  Court. — Warner,  J. 

[1.]  This *objec( ion  is  well  taken  ;  the  4th  section  of  the  Act  of 
1845,  requires  that  the  Clerk  shall  certify  and  send  up  to  this 
Court,  a  complete  transcript  of  the  record  of  the  cause  below, 
within  ten  days  after  he  shall  have  received  the  original  notice,' 
with  the  return  of  service  thereon. 

Let  the  writ  of  error,  be  dismissed. 


No.  92. — Amanda  McDade,  administratrix  of  John  McDade, 
plaintiff  in  error,  vm.  Joseph  Burch,  administrator  of  Charles 
McDade,  defendant  in  error. . 

[1 J  An  order  of  the  Court  of  Ordinary,  directing  the  sale  of  th&  lands  be- 
longing to  an  estate,  is  a  judgment  of  a  Coart  of  competent  jurisdiction,  and 
cannot  be  attacked  and  impeached  collaterally,  by  an  heir  claiming  jnch 
lands.  Hence,  when  property  is  claimed  at  administrator's  sale,  advertised 
and  offered  under  Such  order;  it  is  not  competent  for  the  claimant  to  prove 
that  tbe  estate  was  settled  and  the  land  divided,  without  an  administration, 
and  that  there  were  no  debts  to  be  paid. 

Oaim,  in  Richmond  Superior  Court.    Motion  to  re-instate. 
Decided  by  Judge  Merriwbther,  June  Term,  1849. 

.  Upon  the  death  of  Charles  McDade,  his  children  and  heirs  ait 
law,  by  cons€)nt,  dispensed  with  an  administration  of  his  estate 
and  divided  the  property  among  themselves.    Upon  that  division 
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m  met  of  land  was  allotied  to  John  McDade,  who  went  into  pos- 
session and  claimed  the  same  for  many  years,  until  bis  dealL 
John  Burch  afterwards  took  ont  letters  of  admin  istraiion  on  tbe 
est  ate '6f  Charles  McDadc,  and  obtained  an  order  &x>m  the  Infe- 
rior Court  of  Ricbmond  County,  sitting  /or  ordinat;  purpoaes, 
for  the  sale  of  this  trsct  of  land. 

Amanda  McDade,  administratrix  of  John  McDsde,  inlerposed 
her  claim  to  the  land. 

On  the  trial  of  this  claim,  the  claimant  offered  tesdmonj  lo 
prove  the  above  stated  fects,  and  former,  ibat  there  were  no  debts 
due  fay  Charles  McDade,  at  his  death.  The  Court  needed  tbe 
testimony  and  dismissed  the  claim.  On  a.  motion  to  re4Dnate, 
the  Court  refiised  to  grant  tbe  order,  on  the  gTonnds : 

IsL  That  the  judgment  of  the  Court  of  Ordinal^,  ordering  tbe. 
sale  of  the  premises  in  dispvite,  by  the  administrator  of  Checks 
MoDade,  is  conclusive  upon  the  iaeue*  to  which  the  testimony  re- 
jected was  sought  to  be  applied ;  and  cannot  be  attacked  in  this  in- 
direct manner. 

2d.  That  no  title  can  be  acquired  iir  Georgia  to  a  decedent's 
estate,  but  through  the  forms  of  an  administration,  and>  beits  can- 
not  bold  real  estate  ag&inat  the  rightful  administrator. 

This  decision  is  assigned  as  error. 

Come,  fcr  plaintiffin  error. 

A.  J.  MiLLEK,  for  defendant. 

Bi/  the  Court. — Ni^bet,  J.  deliveringtbe  opinion. 

[1.]  This  Court  has  held  that 
cestor  is,  at  hisdeatb,  cast  upoi 
maintain  ^ectment  for  them,  aj 
same  time  and  in  the  same  case, 
the  administrator,  aAcr  an  ordei 
iog  bim  leave  to  sell  for  the  pay: 
bring  ejectment  for  them,  even  i 
sary  to  gain  possession  for  the 
The  title  of  the  heirs  is  subordii 
trator,  for  these  purposes.-  By 
same  footing  with  peraonalty,  as 
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VLB  personalty,  to  pay  debts.  In  England,  they  descend  to  the 
heiv,  and  are  only  liable  for  debts,  upon  deficiency  of  the  pereional 
estate ;  formerly,  only  to  a  certain  class  of  debts ;  now^by  Statute 
3  and  4,  W.  Sf  M.  they  are  assets  to  pay  debts  by  simple  contract, 
as  well  as  by  specialty,  and  the  heir  is  subject  to  suit  for  the  same 
in  Equity,  creditors  by  specialty  having  prefereiice.  2  WiUiams 
ati  JSaxcutorst  1204,  '5.  Under  our  laws,  the  relation  which  the 
administrator  bears  to  the  real  estate,  is  that  of  agent  or  trustee, 
for  the  purpose  of  protecting  the  rights  of  creditors  and  distrib- 
utees. He  is  virtute  qficii,  clothed  with,  powers  necessary  to  exe- 
cute  his  trust.  By  the  Common  Law,  the  title  to  lands  is  cast 
upon  the  heii* — so  here,  upon  the  heirs — ^the  Statute  not  repeal- 
ing the  Common  Law,  but  sub  modo,  holding  that  title  subject  to 
the  necessities  of  the  adminiistration.  If,  then,  there  is  a  contest 
behveen  the  heirs  and  a  stranger,  the  adipinistration  is  out  of 
view,  and  the  heirs  may  Succeed  against  him  upon  thcfir  title. 
But  if  there  is  a  contest  between  the  administrator  and  the  heirs, 
and  it  is  legally  manifested  that  there  is  a  necessity,  growing  out 
of  his  relation  to  the  estate,  as  administrator,  that  he  should  con- 
trol the  possession  of  the  lancb,  he  will  prevail  against  the  heirs. 
It  is  not  necessary  for  me  to  inquire,  how  far  it  is  competent  for 
the  heirs  to  go  into^Chancery,  and  deny  and  disprove  this  iieces- 
sity,  and  thus  hold,  against  the  claim  of  the  administrator.  Doubt<- 
lera  there  are  cases  where  this  can  be  done  ;  perhaps  this  case  is 
one,  if  the  facts  proposed  to  be  proven  are  true.*  I  have  very  lit- 
tle doubt'  but  tliat  an  administration  and  settlement  of  the  estate 
may  be  presumed  from  ]apse  of  time.  The  Supreme  Court  of 
Massachusetts  refused  to  protect  the'  title  of  a  purchaser,  at  the 
sale  of  r^al  estate  by  an  administrator,  under  an  order  to  sell, 
because,  by  lapae  of  time,  the  creditors  of  the  estate  were 
barred  before  the  administrator  applied  for  the  order.  16  Mass. 
K,  171.  I  do  not  sanction  this  decision,  but  it  was  made  by  a 
Court  of  high  authority.  If  it  be  true  that  an  estate  has  been 
long  settled — ^the  debts  paid,  and  the  lands,  by  agreement,  divi- 
ded among  the  distributees,  and  perhaps  passed  into  other  hands, 
innocently  and  for  value.  Chancery  ought  to  afford  relief.  If  it 
cannot,  then,  in  the  name  of  an  administration,  the  most  enodr- 
mous  iniquities  may  be  perpetrated — ^have  been  perpetrated — 

*See  Jonekin  vg%  HoHandf  No.  98.'*-[Rep.] 
VOL.    VII.      71 
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and  tbaC  too  in  our  own  State.  Taking  into  view  the-  Common 
Law  doctrine,  that  the  title  to  real  estate  is  cast  upon  the  heir; 
and  also  into  view  the  peculiar  relation  which  the  administrator, 
under  our  Statute,  hears  to  the  realty,  I  conclude  that  the  decis- 
ions of  this  Court,  heretofore  made  under  very  serious  eanctions, 
are  right;  they  give  proper  effect  to  the  Statute  and  the  Common 
Law,  and  harmonize  both.     Sec  3  Kelly,  108. 

This  was  a  claim  interposed  by  an  heir,  to  lands  in  his  posses- 
sion, advertised  to  be  sold  by  an  administrator,  under  a  judgment 
of  leave  to  sell,  rendered  by  the  Court  of  Oixlinary.  The  claim- 
ant .proposed  to  prove  that  there  were  no  debts  to  be  paid;  that 
the  lands  of  the  ancestor  were  divided  by  consent ;  that  the  land 
advertised  for  sale  had  fallen,  in  the  division,  to  the  claimant,  and 
that  he  had  been  a  long  time  in  ^ossbssion.  The  Court  refused 
to  admit  the  evidence,  and  we  think  correctly.  Our  proceedings 
under  our  Claim  Laws,  are^  generist  but  they  are  proceedings  in 
a  Court  of  Law.  This  is  a  contest  between  the  administrator 
and  one  of  the  heirs ;  the  former  asserting  his  right  to  sell,  in  his 
trust  character,  for  the  purposes  of  administration ;  the  latter  de- 
nying any  necessity  for  such  sale.  The  administrator  prodaoes 
an  order  of  the  Court  of  Ofdinwy  directing  the  sale.  Whatev^ 
maybe  the  rule  in  Chancery,  in  just  such  a^case,  the  rale  here 
is,  that  the  order  to  sell,  being  a  judgment  of  a  Court  of  compe- 
tent jurisdiction,  imports,  legally,  a  necessity  for  the  sale,  and  that 
that  judgment  cannot  be  attacked  and  set  aside,  collaterally,  by 
proof,  that  the  Ordinary  improperly  exercised  its  powers.  By 
the  Act  of  1826,  the  Court  of  Ordinary  are  authorized  to  order 
the  sale  of  any  pait,  or  the  whole  of  the  real  estate  of  an  itues* 
tate,  upon  the  application  of  an  administrator,  «*  Where  it  is 
made  fully  and  plainly  to  appear  that  the  same  will  be  for  the  ben- 
efit of  the  heirs  and  creditors  of  said  estate."  Prince^  248.  Ju- 
risdiction over  the  subject-matter  is  here  expressly  conferred. 
The  exercise  of  that  jurisdiction,  in  any  case,  is  therefore  the 
judgment  of  a  Court  of  competent  jurisdiction. 

It  is  not  only  leave  to  sell,  but  it  is  a  judgment  of  the  Couit, 
that  siich  sale  will  be  for  the  benefit  of  the  heirs  and  cQ»ditors  of 
the  estate;  because  the  judgment,  by  the  Statute,  cann(jlbe  grant- 
;  ed  until  it  is  made  AiUy  and  plainly  to  appear  that  ^cb  sale  will 
be  for*  the  benefit  of  the  heirs  and  creditors.  Tn  favor  of  this 
judgment,'  we  are  to  presume  that  the  Court  did  'its  duty.;  that 
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notice  of  the  application  was  given  as  the  Statute  directs,  and 
tbet  it  plainly  and  fully  was  made  to  appear  thai  the  sale  would 
be  for  the  benefit  of  the  heirs  and  creditors ;  not  6nly  heirs,  but 
creditors  ;  that  is,  we  are  to  presume  that  it  Was  made  to  appear 
that  there  were  creditors  of  the  estate  and  debts  unpaid.  It  was 
competent  for  the  claimant  to  resist,  before  theOrdinary,  the  grant- 
ing of  this  order;  from  aught  that  appears  to  this  Court,  he  did 
resist  it.  The  notice  of  the  application  which  the  Statute  re- 
quires, is  for  the  benefit  of  all  parties  in  interest,  himself  included 
•~-he  cannot  say  that  he  was  not  wamed;^ 

*  Now,  the  general  rule,  as  to  judgments,  is,  that  they  are  binding 
upon  parties  and  privies,  and  eannot  be  impeached  by  them  col- 
laterally. See  \  Kelly y\^^.  2  lb.  275.  lb.  329.  And  although 
the  claimant  was  not  brought  into  Court,  and  made  a  party  by 
personal  service,  yet  he  had  notice  by  implication,  and  was  at 
liberty  to  have  become  a  party.  The  presumption  of  the  law  is,  . 
that  he  had  his  day  in  Court,  and  was  heard  against  the  judg- 
rnent ;  if  it  can  be  set  aside,  it  m,ust  be  by  application  to .  the 
Court  that  rendered  it,  or  by  application  to  a  Court  of  Chancery, 
i^pon  such  grounds  as  may  be  cognizable  in  that  C6urt  A  simi- 
lar question  has  been  determined  by  this  Court.  Stell,  a  guar- 
.  diau)  applied  for  and  procured  an  order  of  the  Court  of  Ordinary, 
authorizing  hinr,  (under  the  Act  of  1829,  which  authorizes  a 
guardian  to  invest  a  portion  of  his  ward's  money  in  land,  if  it  is 
thought  expedient  so  to  do,)  to  purchase  a  certain  tract  of  land, 
upon  certain  terms;  He  made  the  purchase,  and  vtras  afterwards 
dismissed  from  the  guardianship.  The  ward  and  her  husband, 
after  marriage,  filed  a  bill  against  him  and  the  vendor  of  the 
land,  'alleging,  among  other  -things,  the  procurement  of  the 
aforesaid  order  by  fraud,  and  prayed  a  settlement,  &c.  Upon 
the  final  trial,  the  presiding  Judge  instructed  the  Jury,  "  That 
the  state  of  things  contemplated  by  the  Act  of  1829,  did  not  exist, 
and  that  the  defendant  neither  had  the  right  to  apply  for,  nor  the 
Court  to  grant  the  order ;  and  that  while  nothing  wrong  might 
have  been  intended,  it  was  a  legal  fraud  upon  the  rights  of  the 
ward,  8ttd  should  be  set  aside."  Exception  was  taken  to  this 
charge,  and  this  Court  ruled  that  **  The  Law  constituted  the 
Court  of  Ordinary,  and  not  the  Judge  of  the  Superior  Court,  the  ar- 
biter, as  to  whether  or  not,  in  March,  1840,  a  state  of  circum- 
stances existec^  which  made  it  proper  for  the  Court  of  Ordinary 
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topaaithe  order  of  that  date.  The  Act  of  1829  allows  the  gnar- 
dUo  to  inveat  a  portion  of  his  ward's  foods  in  land,  if  it  ia  exp»> 
dient  to  do  so ;  and  whether  it  be  expedient  or  not  is  aa  inqoinr 
exclusively  submitted  to  the  Inferior  Court,  uttiug  as  a  Court  of 
Ordinary,' unless  contested  by  an  appeal.  The  oideron  the  niinutes 
shows  that  they  acted  in  the  premises;  and  hsTing  jurisdiction 
over  the  subjoc^matter  and  the  persons  before  them,  their  jndg- 
nient  cannot  be  impeached  ^d  invalidated  in  this  manner.  And 
the  legal  presuAption  is,  that  that  Court  had  sufficieDt  evidence 
to  warrant  it  in  passing  the  order.  It  may  have  acted  unadvised- 
ly— probably  did— if  the  pecuniary  interest  of  the  ward  alone  is 
considered.  It  is  wholly  itnmalerial.  The  order  being  psesed 
by  a  Court  of  competent] uriadiction,  and  acting  within  the  sphere 
of  its  authority,  its  proceedings  cannot  be  attacked  and  aet  aside 
in  this  indirect  manner/'  Stdl,  Gvardiaiii  tt.  Glan,  1  Kdtf, 
486.  This  authority  covers  all  the  principles  involved  in  diii 
ease.  Sie  7  Mau.  R.  292.  11  lb.  236.  6  Caw.  494.  1  Piek. 
435.  6  lb.  223.  10  R.  470. .  4  Da^t  R.  432.  3  Joiuu.  R.  17. 
19  lb.  39.  1  PeUTM,  74.  7  Oanek,  483.  8  JV.  ^-  McCord,  4l8. 
e  S.Si;ft.  57.  4  Gill  ^  John*.  1.  1  Dev.  If  Bat.  Bq.B.  437. 
Let  the  judgment  of  the  Court  below  he  affirmed. 


No.  93.— Mahv  Ann  Clifton  and  others,  plaintiffs  in  c 
Mart  Ann  Murray,  prupounder,  defendant 

[I.]  Iiii  not  indispeDaably  neccHarylo 
nun,  or  one  wbo  ii  id  illiterate  that  he 
it  ifaoaldbercod  over  to  him,  to  thep) 
It  is  sufficient  for  the  Jury  to  bo  astisfit 
U  the  lait  nil!  and  teitatnent  of  the  dei 


Caveat  to  will,  in  Scriven  So 
Judge  Holt,  Octobpr  Term,  1849 

The  questions  in  this  dase  arose 
pounded  as  tlie  last  will  of  Joseph 
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idence  showed  that  Joseph  Daughtry,  an  old  man,  blind  from  age, 
and  unable  to  read  or  write,  seat  for  M.  Marsh,  Esq.  to  draw  his 
mrill,  and  dictated  to  him  the  instructions  therefor  j  that  Mr.  Marsh 
carried  these  instructions  home  with  him,  drew  the  will  p  strict  ac- 
cordance therewith,  and  remitted  it  by  mail,  by  the  instruction  of 
Mr.  Daughtry,  to  Mary  Ann  Murray,  the  propounder,  who  was 
the  daughter  of  deceased,  living  with  him,  and  the  principal  leg- 
atee'in  the  will ;  that  at  the  time  the  will  was  executed,  it  was. pro- 
duced by  Mrs.  Murray — a  bystander  proposed  it  should  be  read, 
and  that  .Mrs.  Murray  objected,  and  Mr.  Daughtry  said  he  did 
not  wish  it  read-*-he  knew  its  contents. 

The  Court  charged  the  Jury,  that  **  the  fact  that  the  instrument 
was  not  read  over  at  the  time  of  its  execution,  did  not,  under  the 
cii'cumstances  in  evidence,  necessarily  vitiate  the  will,  but  was  a 
badge  of  fraud,  and  might  or  might  not  vitiate  the  will,  according 
as  the  Jury  might  find  from  the  other  evidence  in  the  case,  that 
the  testator  had  a  knowledge  of  the  contents  of  the  will."  , 

To  which  charge,  the  caveators  excepted,  and  now  allege  the 
same- to  be  erroneous. 

Starnes,  for  plaintiff  in  error,  cited — 

Swifiburfie  on  Wills,  part  2,  §11.  3  PhiUimore,  455,  note  h. 
3  Wash,  a  a  JL  585. 

M.  Marsh,  for  defendant,  cited-^ 

Potts  et  al,  vs.  House,  6  Ga.  Rep.  324.  1  Jarman  on  Wills,  29. 
Modem  ProbaU  of  Wdls,  201  to  210.  HemphiUvs.  Hemphill,  2 
Dev.  219.  Downey  vs.  Murphey,  1  Dev.  Sf  Batt.  91.  Carr  vs. 
McCann,  1  Dev.  5f  Batt.  276.     Boyd  et  al.  vs.  Cooky  3  Leigh,  32. 

,    By  the  Court. — Lumpkin,  J.  delivering  the  opinion, 

[kj  This  case  is  narrowed  down  to  a  single  point.  When  a  testa- 
tot  is  blind,  or  so  illiterate  as  not  to  be  able  to  read  or  write,  is  it 
indispensable  to  the  validity  of  his  will,  that  it  be  read  over  to  him, 
at  the  time^  of  its  execution,  in  the  presence  of  the  subscribing 
witnesses  ? 

Swinburne  intimates  that  it  is.    He  says  that  "  a  blind  man  may 
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make  hii)  testament  in  writing,  provided  the  Bame  be  read  orer 
before  witnesses,  and  in  their  presence  acknowledged  by  the  tes- 
tator for  his  will.  But  if  a  writing  were  delivered  to  the  teuaior, 
and  he  not  bearing  the  same  read,  acknowledged  the  same  for  his 
will,  tliis  would  not  be  sufficient ;  Sot  it  may  be,  that  if  be  should 
bear  the  Haipe  read,  he  would  not  acknowledge  the  same  to  be  his 
will."     Vol.l.p.lGG, 

This  may  be  the  rule  of  the  Civil  Law ;  it  would  seem,  howev- 
er, never  to  have  been  adopted  as  that  of  the  Common  Law. 
For  Lord  Coke  says,/'  if  the  party  who  should  deliver  the  deed, 
doth  not  require  it  to  be  read,  he  shall  ba  bound  by  it,  though  he 
be  blind  or  illiterate."  Thoroughgood't  Cote,  2  Rfp.  9.  Slnd- 
■  ler't  Caie,  12  Rep.  90.  And  Lord  Coke  goes  so  far  as  to  hcdd  that 
the  deed  is  good,  not  only  where  it  is  presumed  that  it  was  read, 
from  the  contrary  not  appearing,  but  that  it  is  good,  where  the 
contrary  doth  actually  appear.  And  there  is,  we  apprehend,  no 
distinction  between  wUU  aod  deedi,  in  this  particular. 

It  has  been  expressly  held,  in  many  reporttid  cases,  that  a  wi& 
need  not  be  read  over  to  a  blind  testator,  previously  to  its  execn- 
,   tion.     Longckamp  If  Goodfe/lcno  r».  FM,  2  B.  ^P.  New  Rep.'US. 
Modem  Probate  of  WilU,  201  to  210. 

It  is,  after  all,  an  issue  of  fraud ;  and  the  question,  as  to  wheth- 
er or  not  the  testator  has  been  imposed  on,  is  one  of  fact,  to  be 
left  to  the  Jury.     And  tlie  circumstance, '  that  the  will  was  not 
read,  will  be  weighed  by  them  in  coming  to  a  conclusioa.     We 
cannot  get  our  consent,  however,  to  lay  it  down  tts  an  iaflcxible 
rule  of  late,  that  the  validity  of  the  instrument  depends,  in  every 
case,  upon  iti  being  proved  that  it  was  read  in  the  presence  of  the 
witnesses 'previous  to  its  executit 
of  the  privilege  secured  to  them, 
ting  the  contents  of  testaments,  a 
insure  their  peace.     This  very  cc 
and  necessity  of  such  a  doctrine; 
its  benefits  thctn  this  class  of  pers 
ant  on  the  kindly  offices  of  othe: 
to  evade  the  rule,  even  if  it  were 
to  perpetrate  a  fraud,  would  havi 
palm  a  blsely  read  will  upon  the 
writlen. 

'The  argument  which  has  been 
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of  the  Circuit  Court,  seems  to  my  mind  to  assume  a  position  which 
is  not  tenable,  namely:  that  the  testator  must  know  at/ the  time  he 
executes  his  will,  that  the  paper  before  him  is  such.  But  this  is 
not  the  issue.  Is  it  in  truth  his  will?  Devisavit  vel  non  f  is  the 
issue.  Not  whether  the  testator  knew  the  instrument  at  the  time 
ofits  execution  to  be  his  will,  but  whether  in  fact  it  was  so  1  But 
even  if  it  were  otherwise,  and  it  were  necessary  to  show  that  the 
testator,  at  the  time  he  signed  the  paper,  know  that  it  was  his  will, 
is  there  not  ample  testimony  to  prove  that  the  testator  in  this  case 
had  this  knowledge]  He  himself  expressly  waived  tlie  reading 
of  the  will,  when  his  attention  was  specially  called  to  the  sub- 
ject, assigning  as  a  reason,  that  he  already  knew  its  contents. 
Now,  it  is  admitted  that  the  testator  was  sane,  and  it- is  not  for  us 
to  conjecture  how  or  in  what  manner  he  came  to  the  possession 
of  this' knowledge.  At  any  rate,  this  evidence  was  most  properly 
left  to  the  Jury ;  and  they  having  found  affirmatively,  would  the 
Court  be  warranted  in  setting  aside  the  verdict? 

But  I  repeat,  the  proper  inquiry  is,  was  this  the  will  of  the  tes- 
tator? And  if  the  witnesses  are  to  be  believed,  there  can  be  no 
doubt  but  that  it  is.  The  scrivener.  Major  Marsh,  who  wrote 
the  will  at  the  request  of  the  testator,'and  under  minute  instruc- 
tions, communicated  to  him  for  that  purpose,  swears  that  the  pa- 
per propounded  is  the  same  which  he  drafled ;  that  it  is  in  oxact 
conformity  to  the  directions  which  he  received  from  the  mouth  of 
the  deceased,  and  that  it  has  undergone  no  alteration  ;  and  this  pa- 
per was  executed  by  the  testator  in'the  presence  of  the  witnesses, 
freely  and  without  any  constraint  whatever,  he  declaring  at  the 
time,  that  he  understood  its  provisions.  We  do  not  see  how  the 
Jury  could  have  done  otherwise  than  establish  the  will.  Nor  do 
we  think  that  there  was  any  error  in  the  charge  of  the  Court,  that 
"although  the  will  was  not  read  over  to  the  testator  at  the  time  of 
the  signing,  yet  if  they  found  from  the  other  testimonyj'that  he 
knew  the  contents,  that  it  was  sufficient,  without  being  read  over 
to  him  in  the  presence  of  the  subscribing  witnesses." 

Judgment  affirmed. 


\ 
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No.  94.— William  L.  Strain,  adm'r  of  Jacob  T.  Wright,  pUin- 
lifT  in  error,  ri.  Robert  T.  Wbiout,  ilefendaDt. 

[I.]  The  conlTBcU  of  10^1111  nre  not  void,  bnt  voidable,  attLc  electioD  oflbe 
iufani,  when  arriving  at  full  age. 

[S.]  IVfaeo  BD  iofant  purcliuei  (iTDiiertj  of  an  adult,  and  give*  hi*  note  fin 
Ibe  puichaie  nionvy,  »od  receivn  the  property  into  bis  poueuum,  and  aA 
ttTBiriviug  Bl  full  age,  ditaffirmt  Ibe  comractby  a  pies  of  infuicj'  to  a  nut 
u[iou  the  note:  Hfl'l,  that  the  titlt  to  the  property  revt-ited  in  the  reDdor, 
or  bia  Irgal  n.-pivscutBlive.  sod  that  the  infiiDt  ihould  retlore  the  propn^ 
to  tbe  vendor,  npou  ifae  diuffirmance  of  the  codItbcL 

[3.]  Where  an  inlani  hait  purchased  a  negro  nf  an  adult,  aixl  paid  part  of 
the  pnrcbaie  money  under  the  eontracl,  and  gave  bii  note  f<i>r  tbe  balaooe, 
and  look  the  negro  into  his  poweuion,  and  anerwaidi,  to  a  adit  inatitBlcd 
on  the  note  by  the  vendor,  be  diiaffitmed  thecontrect  by  the  plea  of  inbn- 
cy :  Hrld,  tlwt  hiaiDiuch  as  tbe  remedy  of  tbe  vendor,  under  the  pecubai 
facta  of  the  caae,  to  recover  tbe  iKffiBEuiou  of  tbenegrnat  Lawwa*  inade- 
quate Bud  difbrult,  a  Court  of  Equity  would  entsrtaia  jorudictian,  and  de- 
cree a  aaleof  the  negro,  and  out  of  the  proceeda  thereof  rvimbune  the  iiH 
Suit  the  amonut  paid  by  bim,  and  decree  that  the  balance  ibonld  be  paid  Is 
tbe  vendor  or  bis  legal  repreieutative.  * 

In  Equity,  in  Grecnt!  Supeiior  Court.  Tried  bofbre  Jtidge 
Merkiwether,  September  Ternr,  1849. 

Robert  T.  Wright  pur<^asetl  a  negro  of  Jacob  T.  Wright,  paid 
■  portion  of  the  purchase  money,  and  gave  bb  promissory  note 
for  tbe  balance.  Subsetjuently,  Buit  was  brought  upoo  thid  note, 
and  to  this  suit  a  plea  of  infancy,  at  tbe  time  of  the  making  oCths 
contract,  was  filed.  On  the  trial,  proof  having  been  introduced  l» 
Bustmn  tbe  plea,  tbe  aclion  %       '*      '      ^ 

Tbe  plainlifl'  in  enor  ihec 
lacts,  and  inusting  that  the  d 
disaffirmed  and  annulled  his 
might  bo  delivered  up  to  com 
of  the  purchase  money  paid, 
uad  afker  paying  tbe  balance 
Ndue  to  be  paid  to  Robert  1 

Robert  T.  Wright,  by  bis 
sroount  of  tbe  purchase  mt 
Statute  of  Limitftlion^- 
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On  the  trial,  the  complainant  introduced  evidence  in  support 
of  his  case,  and  the  defendant  in  support  of  his  plea  of  payment. 

Counsel  for  complainant  requested  the  Court  to  charge  the 
Jury — 

1st.  That  if  the  defendant,  upon  arriving  at  full  age,  and  being 
sued  upon  the  note  given  in  part  consideration  of  the  purchase  of 
said  slave,  pleaded  the  plea  of  infancy  to  said  note,  and  introduc- 
ed evidence,  on  the  trial,  in  support  of  the  plea,  it  was  a  disaffirm- 
ance of  the  contract  for  the  sale  and  purchase  of  said  negro. 

2d.  That  upon  the  disaffirmance  of  the  contract,  the  property 
i^ested  in  the  original  owner. 

3d.  That  if  the  contract  was  disaffirmed  by  the  defendant,  after 
arriving  at  full  age,  and  a  portion  of  th^  consideration  money  had 
been  paid  by  the  defendant,  it  was  competent  for  the  J  ijtry  to  de* 
cree  a  sale  of  the  negro,  and  that  the  proceeds  bo  applied,  first, 
to  the  re-payment  to  the  defendant  of  the  amount  paid  by  him,  and 
the  balance  bo  paid  to  the  complainant. 

The  Court  declined  so  to  charge,  but,  on  the  contrary,  instruct- 
ed the  Jury,  among  other  things,  "  That  the  plea'  of  infancy  to 
the  suit  on  the  note,  and  the  evidence  produced  in  support  of  the 
plea,  was  not  a  disaffirmance  of  the  contract ;  that  the  complain- 
ant's bill  was  in  the  nature  of  an  action  of  trover,  and  sounded  in 
tort,  and  could  not  be  sustqjined ;  that  it  was  an  attempt  on  the 
part  of  the  complainant  to  charge  the  defendant  with  a  tort,  when 
the  evidence  showed  that  the  cause  of  action,  whatever  it  might 
be,  arose  firom  contract.'* 

To  which  charge  of  the  Court,  and  refusal  to  charge,  the  com- 
plainant excepted. 

Cone,  foi*  plaintiff  in  error. 

Ist  The  plea  of  infancy  to  the  action  at  law,  and  the  evidence 
introduced  by  the  defendant  in  support  of  the  plea,  was  a  disaffir- 
mance of  the  contract  for  the  sale  and  purchase  of  the  negro,  the 
property  in  controversy.  15  Mass,  359,  364.  9  Metcalf,  619. 
6  Ala,  /H4,  548.  '  I  New  HampsJnre,  73.  7  Cawen,  179.  6  New 
Hamp,3S9,  2  Kent,  239,  240.  Reeve's  Dom.  ReL  2i3,  249.  5 
Serg.  SfRaHtde,  309,  313.  1  Rd.  731.  2  Coke,  320.  2  Bui.  69. 
Godb.  365.     3  Qomyn's  Dig.  550.     Co.  Litt.  2,  b.     10  Jac.  320. 

!  •  .•  ' 

VOL.  VII.    72 
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Vent.  203.  Vem.  132.  S  Vem.  '225.  1  RolTt 
M'gC,  •' EitfanU." 

2d.  Upon  the  disaffimiance  of  the  contract,  the  property  le- 
vested  in  the  original  owner,  or,  be  being  dead,  in  his  peraond 
repreeentatire.  6  Ala.  Rep,  548.  15  Matt.  359,  30A.  1  I'iev 
Samp.  73,  75.  8  Tatmto»,  39.  Reeee't  Dom.  Rtlat.  243,  249. 
5  Serg.  ^RawU,  309,  313.  7  Cowat,  182,  183.  G  Nob  Soap. 
839.     2  Kent't  Com.  239,  240. 

3d.  Ho  who  Avoida  an  executed  contract. on  the  groand  of  in- 
fkncy,  after  aiTival  at  full  age,  must  refund  the  conuderation  re- 
ceived by  him.  1  Nao  Hamp.  73.  6  lb.  330.  6  8medel[  MarA. 
222.  5  Serg.  lfRawUi309.  S  KaU't  Oom.  240.  5  Mw^pk.W. 
7  CoiotH,  179.     1«  JlfOM.  359. 

W.  C.  Dawbow,  for  defendant  in  error. 

By  the  Qmrt. — Warmek,  J.  delivering  the  opinion. 

Two  grouhda  of  error  are  alleged  to  the  judgment  c^  the 
Court  below,  in  this  case.  First,  in  refusing  to  give  to  the  Jury 
the  instructions  asked  b^  the  counsel  for  the  coniplaiuant.  Sec- 
ond, in  giving  to  the  Jury  the  instructions  as  set  forth  m  the  re- 
cord before  us. 

It. appears  that  the  defendant  hsd  purchased  from  the  Gomplno- 
ant'a  intestate  a  negro,  for  which  he  paid  a  part  of  the  purchase 
money,  and  executed  his  note  for  the  balance.  At  ilie  time  this 
contract  was  extcnttd,  the  defendant  was  an  in&nt,  who  took  the 
negro  into  his  posBession.  When  sued  upon  the  notegivcaifcr 
the  balance  of  the  purchase  money  for  the  negro,  alter  ai 
fiill  age,  be  filed  the  plea  of  in 
and  at  the  trial,  sustaijied  his  pl< 

'  tiff  in  that  action  disroisBod  it. 
The  complainant  then  61edhi 
case,  and  prayed  for  a  decree 
the  proceeds  of  such  sale,  to  pa 
by  him  to  the  complainant's  inl 
bo  paid  to  the  complainant. 
'  The  inuructions  asked  by  th' 
proposition,  that  the  contract  fb 

firmed  by  the  defendant,  by  his 
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the  note,  and  that  the  .title  to  the  negro  reyested  in  the  original 
vendor,  or  his  legal  representative,  and  that  it  was  competent  for 
a  Court  of  Equity  to  decree  a  sale  of  the  negro,  so  as  to  adjust^ 
the  equitable  interests  of  the  respective  parties  to  the  contract, 
according  to  the  facts  of  this  particular  case.  The  instructions 
requested  were,  in  our  judgment,  correct  in  point  of  law,  and 
ought  to  have  been  given. 

[1.]  The  contracts  of  infants  are  not  void,  but  voidable  at  their 
election,  when  they  arrive  at  twenty-one  years  of  age.  2  Rentes 
Com.  235.  Roof  V9.  Stafford,  7  Cowen'9  Rep,  179.  By  his  plea 
of  infancy  to  rhe  action  brought  upon  the  note  given  in  pait  pay- 
ment for  the  negro,  the  defendant  disaffirmed  the  contract  for  the 
sale  c^  him. 

[2.]  An  obligation  or  other  deed  of  an  infant,  shall  be  avoided 
by  pka  of  within,  age,  3  Comyn't  Dig,  550,  letter  c,  5,  The 
plea  of  infancy  was  his  own  voluntary  act,  and  manifested  his  in- 
tention to.  repudiate  the  contract,  and  he  is  therefore  bound  by  it. 
.  The  defendant  will  not  be  permitted  to  disaffirm  the  contract,  when 
sued  for  the  purchase  money  by  the  vendor,  and  when  the  latter 
leeks  to  recover  the  property,  in  consequence  of  suqh  disafirm* 
once,  to  refuse  to  give  it  up,  and  then  insist  upon  such  r^usal  as 
evidence  of  an  afirmance  of  the  contract,  as  was  contended  by  the 
eounsel  for  the  defendant  in  error.  When  the  defendant  filed  his 
plea  of  infancy  to  the  contract,  he  made  his  election  to  disaffirm 
it,  and  he  is  bound  by  such  election. 

It  has  been  insisted  on  the  argument,  that  when  an  infant  has 
received  property  by  virtue  of  an  executed  contract  made  with  an 
adult,  that  when  he  arrives  of  age  and  disaffirms  the  contract,  by 
his  plea  of  infancy  to  the  note  given  for  the  property  so  received, 
the  adult  cannot  recover  from' the  infant,  either  the  purchase  mo- 
ney for  the  property  sold  to  him,  or  the  property.  Upon  what 
legal  principle  this  doctrine  can  be  supported,  we  are  unable  to 
detemiine ;  certainly  upon  no  just  principle. 

[3.]  The  infant,  in  this  case,  derived  his  title  to  the  negro  by 
virtue  of  the  contract  tnBde  with  the  complainant's  intestate. 
When  of  Age  he  disaffirms  the  contract,  and  it  is  cancelled  for  his 
benefit.  The  contract  of  sale  being  rescinded  at .  the  instance  of 
the  infant,  what  becomes  of  his  title  to  the  property  derived  from 
the  vendor  ?  According  to  legal  rules  and  common  sense,  it  would 
seem  that  the  title  to  the  property  would  revest  in  the  vendor ; 
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BDd  ^et  the  autborides  to  be  found,  in  the  books  upon  titis  qaa- 
tion  are  not  as  harmonious  as  might  be  expected.  We,  however, 
adoptthe  rule  as  stated  by  Cbancellar  Kent.  If  the  in&nt  aroidt 
an  execuled  contract,  when  he  comes  of  age,  on  the  ground  of  in- 
fancy, he  must  restore  the  consideration  which  he  had  recoireiL 
The  privilege  of  in&ncy  is  to  be  used  as  a.  shield,  and  not  as  a 
sword.  He  cannot  have  the  benefit  of  the  contract  on  otie  side, 
without  returning  the  equivalent  on  the  other.  2  Kmt'i  Cam. 
S40.  The  cases  of  Badger  rs.  Phinney,  (15  Mas*.  Rrp.  359.)  Rob- 
crU  V*.  Wiggint,  {1  Nrvi  Hatnp.  Rep.  73,)  and  .fio^  m.  Slaford, 
(7  Cotcm't  Rep.  179,)  are  cited  in  support  of  this  doctrine.  In 
Badger  vt.  Piinnei/,  the  Court  inquire,  after  the  contract  has 
been  rescinded,  what  is  to  be  done  tb^  1  "  Should  not  the  plaio- 
tilT  and  defendant  be  placed  in  the  same  situation  as  if  do  sacfa 
contract  had  been  roadeT  But  thai  will  not  do  for  the  defendant. 
His  notion  of  rescinding  is  to  keep  all  and  to  pay  lUtAing  on  the 
contract."  So  here,  the  defendant  wishes  to  keep  the  negro,  and 
not  pay  the  note  given  for  the  purchase  money.  The  role  adc^i- 
cd  in  Badger  e*.  Pkinney,  is  recognized  by  die  Supreme  Court  of 
Alabama,  in  Jeffords*  Adm'r  r«.  Rtngald  tfCo.C  Ata.  Rrp.  5t8. 
See,  also,  9  Metealft  Rep.  519.  We  cannot  sanction  the  doc- 
trine contended  for,  that  an  infant  who  obttdns  property  by  virtue 
of  a  contract  with  an  adult,  may,  when  of  age,  ^taffirm  each 
contract  under  the  law  made  for  his  proUctum,  and  then  retiise  to 
restore  the  property  thus  obtfiined.  The  law,  which  was  intend- 
ed, in  the  language  of  the  authorities,  as  a  shieid  for  the  protec- 
tion of  the  in&nt,  would  be  an  instrument  in  his  hands  for  i^at- 
»ive  operations.  It  would  enable  him  to  act  aggrettivdj/  upon  the 
rights  of  others,  instead  of  enabling  him  to  guard  and  protect  his 
own  rights.     There  is  no  doubt,  in  the  view  we  have  taken  of  this 

case,  that  if  no  part  of  the  purclias 

been  paid  to  the  vendor,  and  thenoi 

tire  amount  thereof,  that  upon  the 

by  the  defendant,  an  action  of  trov< 

ed  at  Law  by  the  vendor,  for  the  re 

part  of  the  purchase  money  liaving 
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ed  such  an  equity  in  favor  of  the  c 

Court  of  Equity  jurisdiction,  for  the 
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of  the  respective  parties.  The  charge  of  the  Court  to  the  Jury 
was  a  denial  of  the  complainant's  light  to  the  relief  which  he 
prayed — ^to  have  the  negro  sold,  and  out  of  the  proceeds  thereof, 
to  pay  the  defendant  the  aroount  paid  by  him,  and  the  balance  to 
be  paid  to  the  vendor.  The  contract  having  been  disaffirmed  by 
the  defendant,  such  a  decree,  in  our  judgment,  would  have  prop- 
erly adjusted  the  rights  of  the  respective  parties,  according  to  the 
&LcX»  as  made  by  the  record  befoi'e  us,  and  oifght  to  have  been  so 
adjudged. . 

Let  the  judgment  of  the  Court  below  be  reversed,  on  the 
ground  that  the  Court  erred  in  not  giving  the  instructions  as  re- 
quested by  the  complainant's  counsel,  and  in  giving  the  instruc- 
tioos  as  set  forth  in  the  record. 


No.  95. — William  Akins  and  others,  plaintiffs  in  error,  vs,  Ben- 
jamin H.  Hill  and  another,  administrators,  &c. 

[1.]  In  a  bill  against  the  representatives  of  a  deceased  administrator,  to  open 
the  accounts  of  the  administrator,  setting  forth  those  accounts,  and  making 
no  allegation  of  fraud,  error  or  mistake :  Held,  that  such  bill  ia  Dot  demur- 
rable, upon  the  ground  that  the  complainant's  case  shows  that  they  have  no 
right  to  recover,  and  that  it  is  competent  for  them  to  recover  the  interest, 
if  any,  due  upon  the  accounts,  and  also  to  recover  commissions  illegally  re- 
tained. 

[2.]  A  bill  filed  by  distributees  to  recover  against  the  representatives  of  a 
deceased  administrator,  upon  the  accounta  returned  and  passed  by  the  Court 
of  Ordinary,  nineteen  years  after  the  accounts  were  rendered,  without  any 
allegation  of  fraud,  or  setting  forth  any  excuse  or  reaaon  for  the  delay : 
Heid,  to  be  barred  by  lapse  of  time. 

In  Equity,  in  Warren  Superior  Court.     Decision  on  demurrer, 
hy  Judge  Sayre,  October  Term,  1849. 

William  Akins  died  intestate  in  1823,  and  Joseph  D.  McFar- 
land  and  James  Bailey  were  duly  appointed  administrators  upon 
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bis  estate,  who  made  retuiim  upon  the  estate,  each  year,  unt3  ibe 
year  1831.  The  returns  were  not  all  made  on  the  first  Monday  in 
January  in  each  year.  In  1838,  there  was  a  return  of  a  sum  of 
money,  collected  by  suit  in  1835,  and  of  its  payment  to  the  heirs 
of  William  Akins.  In  the  return  made  in  1830t  the  administra- 
tors charged  commissions  on  the  whole  estate  received  and  paid 
out  by  them.  There  was  no  record  of  a  settlement  and  receiptB 
in  full,  but  it  appeared  from  the  returns  that  the  whole  estate  re- 
ceived had  been  paid  over. 

It  appeared  from  the  returns  that  a  large  sum  of  money  was 
in  the  hands  of  the  administrators  for  several  years,  and  no  inter- 
est  was  charged  against  them  in  the  returns. 

In  1849,  the  distributees  at  law  of  William  Akins,  filed  a  bin 
against  the  representatives  of  James  Bailey  and  the  representa- 
tives  of  Joseph  D.  McFarland,  both  of  whom  had,  since  the  last 
return,  departed  this  life.  The  complainants  attached  to  their 
bill  an  exemplification  of  the  returns  of  the  administrators,  and 
alleged  that  the  commissions  were  illegally  charged,  annual  re- 
turns not  having  been  made  as  required  by  law.  The  bill  farther 
charged,  that  the  returns  showed  a  large  balance  due  them. 
The  prayer  was  for  an  account  and  settlement. 

To  this  billy  the  deiendants  demurred  generally ;  and  also,  that 
the  claim,  if  any,  was  barred  by  the  Statute  of  Limitations ;  and 
farther,  that  the  complainants,  by  their  laches  and  acquiescence, 
were  barred  from  any  relief  in  a  Court  of  Equity. 

Upon  hearing  the  demurrer,  the  Court  below  sustained  it,  on 
the  grounds  that  "  the  bill  showed  that  nothing  was  due  the  com- 
plainants^ and  that  their  demand  was  barred  by  the  lapse  of  time.'* 

To  this  decision  complainants  excepted  and  allege  error  therein. 

Benj.  H.  Hill,  for  defendants  in  ^rror,  submitted : 

Ist  The  I'etums  of  an  administrator,  executor  or  guazdiaj^ 
when  approved  by  the  Ordinary,  are  adjudged  by  a  Comt  of 
competent  jurisdiction,  and  are  good  and  conclusive  until  inr- 
peached,  as  other  judgments,  ^tdl  va.  Glass,  1  JGE^jr,  486. 
Brown  et  al,  vs,  Wright^  6  Oa.  R,  29. 

2d,  Courts  of  Equity  act  by  analogy,  and  in  obe^Sence  to  the 
rule  of  limitations  at  Law,  {2  Story's  Eq,  Ju,  §1520]^  and  will  bar, 
even,  in  cases  of  trusts  executed,  disavowed  or  dttierw»e  deter* 
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mined.  lb.  §1520,  a.  1621,  a.  Boone  V8.  Chiles,  10  Pet.  223. 
Sovenden  vs.  Lord  Annesiey,  2  Sch,  Sf  hef,  629  to  640.  Smith  rs. 
Clay,  3  Bro.  Ch.  R.  523,  note.  And  lapse  of  time,  even  in  cases 
-where  the  rule  of  limitations,  by  analogy,  will  not  bold,  will  bar, 
on  the  independent  principles  of  Equity.  lb.  Sec,  also,  Mc- 
Knight  vs.  Taylor,  1  Howard,  168.  Piatt  vs.  Vattin,  9  Pet,  416. 
WlUison  vs.  Watkins,  3  Pet.  52. 

3d.  And  it  is  now  settled,  that  if  the  complainants  have  any 
excuse  for  the  delay,  or  have  labored  under  any  disability  which 
prevents  the  application  of  the  rule,  such  excuse  or  disability 
must  appear  from  the  bill,  or  a  demurrer  will  He.  Story's  Eq. 
PL  §484.  Delorain  vs.  Broton,  3  Bro.  Ch.  R.  519,  note  1,  and 
528,  not€l.  See  also  the  authorities  above  cited,  and  especially 
PiaU  vs.  Vattin,  9  Pet,  416,  and  Hovenden  vs.  Lord  Annesley,  2 
Sck.  4r  Lef.  637  and  638.  In  which  last  case,  the  whole  doctrine 
is  ably  reviewed,  and  the  above  rule  adopted. 

L.  H.  Stephens  and  R.  Toombs,  for  plaintiffs  in  error,  sub- 
mitted : 

Ist  The  Statutes  of  Limitation  and  the  lapse  of  time,  do  not 
apply  to  a  direct  trust.  McDonald  vs.  SiTns  et  al,  3  Kelly,  396. 
Beckjbrd  et  al.  vs.  Wade,  17  Ves.  95.  4  Howard's  U.  S.  S.  C. 
503.     7  Johns.  Ch.  90.     2  Merivale,  173. 

2d.  The  trust  imposed  upon  an  administrator,  is  a  direct  trust. 
Prince,  228. 

3d.  On  demurrer,  the  Court  cannot  look  into  the  evidence,  to 
see  if  it  shows  anything  to  be  due — ^they  must  look  only  to  the 
Ml. 

4th.  The  evidence  here,  without  attacking  any  addition,  shows 
a  large  amount  due,  upon  a  simple  calculation  of  interest  on  the 
returns,  and  the  bill  attacks  the  returns  for  having  reserved  com- 
missions, when  annual  returns  have  not  been  made. 

*  My  tie  Court. — Nisbet,  J.  delivering  the  opinion. 

The  bin  iu  this  case  sets  forth  the  right  of  the  complainants  as 
distributees;  fbe  appointment  of  Joseph  D.  McFarland  and  James 
Baily,  adminisuators  upon  the  estate  of  their  ancestor ;  that  they 
took  possession  of  the  estate,  returned  an  inventory,  made  returns 
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of  their  actings  and  doings,  charged  and  credited  tbemsclves  with 
fall  commissions,  and  that  fill  the  debts  are  paid ;  that  said  ad- 
ministrators have  both  departed  this 'life,  and  that  the  defendants 
.  are  their  representatives,  one  as  administrator  duly  appointed, 
and  the  other  as  executor  in  his  own  wrong.  It  charges  that 
there  is  still  due  and  owing  to  them,  from  the  estate  of  their  de- 
ceased father,  tlie  sum  of  five  thousand  dollars,  and  that  the  ad- 
ministrators, not  having  made  annual  returns,  are  not  entitled  to 
•  -commissions.  The  prayer  is  for  an  account  and  settlement.  The 
bill  was  demurred  to,  and  the  presiding  Judge  sustained  the  de- 
murrer : 

1st  Because  the  bill  showed  that  nothing  was  due  to  the  com- 
plainants; and, 

2d.  Because  their  demand  was  barred  by  the  lapse  of  time. 

Both  of  which  decisions  are  excepted  to  and  assigned  for  error.  * 

[1.]  The  decision  of  th6  Court  upon  the  first  ground,  as  I  learn 
fronl  the  argument,  went  upon  reasoning  like  this.:  "  The  com- 
plainants, in  their  bill,  admit  the  correctness  of  the  returns  made 
by  the  administrators ;  there  is  no  allegation  of  any  kind  against 
them ;  they  are  part  of  the  bill,  and  are  prima  Jade  evidence  in 
favor  of  the  defendants  ;  and  complainants,  charging  no  fraud  and 
no  error,'  by  mistake  or  otherwise,  could  not,  on  the  hearing,  im- 
peach them.  The  return  of  1830,  particularly,  shows  a  settle- 
ment of  the  estate,  because  it  shows  the  whole  amount  received, 
and  the  disbursement  of  that  amount ;  and  contains  a  char)ge  of 
*  commissions,  in  the  following  form,  to-wit :  ComfnUwHs  on 
$2,969  27  cts.paid  out,  and  $3,117  69}  cts.  received — comnusnon 
2^  per  cent — being  commissioM  an  the  whole  estate  administered  ky 
me,  $152  42  cts.  This  return  is  prima  Jade  evidence  of  an  ad- 
ministration in  full ;  is  not  assailed  by  the  bill ;  and  therefore, 
from  their  own  showing,  there  is  nothing  due  to  the  complain- 
ants." 

It  is  true,  as  there  is  no  allegation  made  against  these  returns  ;  • 
no  prayer  ^r  surcharging  and  falsifying ;  they  are  to  be  taken  as 
correct.*  The  complainants  can  recover  nothing  upon  the  groaiid 
of  fraud  or  mistake  in  them ;  they  are  estopped,  upon  ^  face  of 
their  own  pleadings,  from  denying  their  correctne^  But  ad* 
mitting  all  this ;  conceding  that  the  defendants  are  not  liable  to  be 
called  to  account  on  the  returns,  so  far  as  they  show  receipts  and 
payments,  yet  the  administrator  is  liable  to  pay  interest  on  the 
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Bums  which  they  show  he  has  receivecL  The  accounts  show  no 
disposition  of  interest.  The  conclusion  of  Law  is,  that  the  repre- 
sentative is  liable  for  interest  upon  this,  his  confessedly  accurate 
account ;  it  was  the  duty  of  the  Court  so  to  have  ruled.  Wheth- 
er, in  /act,  there  is  interest  due,  is  a  question  for  ascertainment 
by  a  Jury.  The  Court  could  not — it  is  not  within  his  province 
to  ascertain  that  fact  All  oth^r  things  conceded,  the  case  made 
\yould  entitle  the  complainants  to  recover  interest,  if  any  be  due, 
on  the  account;  and  also,  the  amount  of  the  commissions  retained, 
if  the  returns  were  not  annually  made.  To  ascertain  these  facts, 
the  cause  ought  to  have  been  retained  for  a  hearing.  As  to  the 
right  to  recover  commissions  retained,  when  the  returns  are  not 
.  made  annually,  and  also  as  to  the  question  of  interest,  see  John  S. 
JFall  vs.  Administrator  of  Simmons  et  al.  6  Ga.  R,  265. 

[2.J  Equity  will  not  aid  in  the  enforcement  of  stale  demands. 
'Although   Statutes  of  Limitations  are  obligatory  in  Equity  as 
well  as  at  Law,  yet  there  are  cases  where  that  Court  will  make 
time  a  bar,  although  not  stnctly  pleadable  as  a  limitation.     Mere 
lapse  of  time  is  a  good  defence  in  Equity ;  so  also,  rights  are  pre- 
sumed to'exist  from  lapse  of  time.     Facts  will  be  presumed,  even 
where  it  is  ascertained  that  they  do  not  exist;  as  a  grant,  ailthough 
they  are  required  to  be  recorded,  and  the  period  is  within  le- 
gal memory.     Not  that  the  Courts  will  take,  as  a  maUer  of  belief, 
the  fact  to  bo  true,  as  that  a  grant  exists  when  there  is  no  record 
of  it,  but,  '*  it  is  supposed,"  says  Lord  Mansjidd^  **  from  a  princi- 
ple, and  for  the  purpose  of  quieting  possession."     The  peace  of 
society  requires  that  there  should  be  limits  put  to  litigation.     The 
justice  and  sense  of  civilized  communities  have  ever  favored  lim- 
itation laws.     There  is  no  principle  of  Equity  sounder,  more 
conservative  and  more  prolific,  in  all  the  fruits  of  peace,  than 
this :  that  he  who  slumbers  over  his  rights,  with  no  impediment 
to  his  asserting  them,  until  the  evidence  upon  which  a  counter 
claim  is  founded,  may,  from  lapse  of  time,  be  presumed  to  be 
lost ;  until  the  generation  cognizant  of  the  transactions  between 
the  parties,  has  passed  away,  and  until  original  actors  are  in  their 
graves,  aad  their  affairs  are  lefb  to  representatives — the  Law,  in 
the  exercise  of  an  equitable  sovereignty,  presumes  it  to  be  unjust^ 
that  under  s^ch  circumstances,  a  complainant  should  be  heard  ; 
and  in  nine  cases  out  of  ten,  it  is  unjust  in  fact,  as  well  as  in  the- 
ory.    It  IS  presumed,  and  the  presumption  grows  out  of  the  prin- 
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inples  of  human  nature,  developed  in  naivraial  experience,  that 
men  will  uie  reasonable  diligence  to  get  what  rigbtjolly  belongs 
to  then).  Our  observation  of  men  teachee  that  they  are  more 
.likely  hurriedly  to  aesert  a  false  clum,  than. tardily  to  waert  an 
equitable  one.  If  ihe  claim  be  equitable,  ood  an  adverse  claim 
is  acquiesced  in,  until  the  lights  of  third  persons  are  involTed,  or 
until,  from  the  obliterations  of  dme,  the  pro6&  of  the  advorae 
BlaimaDt  are  lost,  yet  that  equitable  claim  ought  to  yield  to  thai 
general,  social  p^ace,  upon  which  its  exclusion  is  founded.  Nor 
ought  the  demandant  to  complain,  for,  for  long  years  the  Courts 
of  Justice  were  open  to  him — he  might  have  entered,  hut  would 
not  He  loses  his  itights,  because  from  stupidity,  indifference, 
couTenience,  or  some  other  cause,  he  has  iailed  to  assert  them. 
His  laches  cannot  be  made  available  to  him,  through  a  visitation 
of  wrong  and  disaster  to  hundreds  of  his  fellows.  The  laws  are 
not  for  the  individual  alone— they  are  also  for  the  safely  and 
peace  of  the  whtde  State. 

As  already  hinted,  the  principle'  upon  which  Courts  of  Equity 
proceed  in  snob  cases,  is,  that  (he  latenetM  ofiht  dttntuut,  aritmg 
Jrom  lapie  of  time,  upretumptive  evidence  aguinttilt  justice-  This 
presumption  the  Court  will  draw  from  the  evidence  in  the  case, 
or  from  the  case  made  (as  in  this  case,)  from  Qte  pleadings. 
Whether  lapse  of  time  can  be  considered  on  demurrer,  is  a  moot- 
ed point.  It  was  considered  in  this  case  on  demurrer ;  but  that 
is  not  Bsugned  as  ground  of  error,  and  we  are  not  called  upon  to 
determine  it.  {As  to  this  question,  see  the  authorities  coQetud 
in  a  note  to  Detoraine  vt.  Brovm,  3  Breo.  Ch.  R.  S2Q.)  Thcoe  ia 
no  doubt  but  that  it  may  be  taken  advantage  of,  hy  motion  to  £»• 
miss  the  bill  at  the  hearii^.  See  Itut  cote  cited,  and  Giiet  v*.  Bare- 
more,  &  Jok»t.  Ch.  R.  SfiO. 

The  reasons  of  this  rul< 
following  short  extract  Iroi 
Saremore,  «£•  empra.  "  1 
Courts  in  the  case. of  stale 
justice  and  the  clearest  pi^ 
bis  rights,  will  sit  still,  and 
sons  to  act  as  if  they  did  > 
consider  themselves  as  the 
reaeon  why  the  presumptii 
fore  well  settled,  that  the 
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satisfied,  prevails  as  much  in  this  Court  as  at  Law.  Claims  the 
most  solemnly  established  upon  the  face  of  them,  will  be  pre» 
Bumed  to  be  satisfied,  after  a  certain  length  of  time.  Matters  of 
record-^eeds — even  a  private  Statute,  may  be  presumed  to  make 
a  good  title.  A  Court  of  Equity  makes  thp  presumption  on  the 
facts  before  it.  The  presumption  resolves  itself  into  this :  that  a 
man  will  naturally  enjoy  what  belongs  to  him.  These  are  prin- 
ciples of  decision  adopted  and  sanctioned  in  a  variety  of  cases, 
and  by  a  succession  of  learned  Judges  in  the  English  Court  of 
Chancery,  and  their  solidity  is  not  to  he,  questioned."  See  Janei 
v#.  Turderville,  2  Vesey,  Jr.  11.  Pickering  vs*  Lord  Stamford^ 
lb.  212.  Hillary  vs.  WaUer,  12  Vesey,  265,  '6,  '9,  270.  I  Fan^ 
blanqu^sEq.  244,  notes.    2  Story's 'Eq.  Ju.  ^1520,  notes.    3  Bro. 

'  CJL  R.  640.  I  S.^  Lef.  413,  428.  2  lb.  607,  630  to  640.  2 
Jac.  if  Walk.  1,  1^8  io  152.  7  John.  Ch.  R.  93.  3  lb.  190. 
20  Johns.  R.  576.  6  Wheat.  481.  3  Peters,  44.  6  lb.  61.  5 
Mason,  143<       ' 

The  above  I'  consider  the  most  satisfactory  references  for  the 
genersd  doctrine — the  cases  are  almost  innumerable,  which  re* 
late  to  it 

The  rule  in  Equity  applies- to  accounts.  That  Court  will  BOt 
permit  them  to  be  overhauled  in  favor  of  a  party  who  has  slept 
tipon  his  rights,  without  any  just  cause,  for  a  number  of  years ; 
more  especially  will  it  not  permit  this  to  be  done,  as  against  die 
representative  of  a  party  who  may  be  supposed  to  have  had  the 
means  of  defence  in.  his  life-time,  but  who  may  have  left  his 
successors  without  the  requisite  vouchers.    As  to  the  length  of 

.  time,  there  is  no  certain  and  definite  rule.  Each  ,  case  must  de- 
pend upon  the  exercise  of  a  sound  discretion,  arising  out  of  the 
circumstances.  The  principle  being  incontrovertibly  settled,  and 
uo  definite  time  being  established  in  the  books,  it  devolves  upon 
us,  as  Chancellors,  in  the  exercise  of  a  sound  discretion,  guided 
by  precedent,  and  our  own  views  of  policy,  to  say  whether,  ac- 
cording to  the  facts  and  circumstances  of  this  case,  the  demand 

'  of  thfikcomplainants  is  barred  by  lapse  of  time.  To  do  so,  we 
look  first  to  the  facts  and  'circumstances.  Tjie  administration 
upon  the  estate  of  the  intestate,  was  taken  out  in  1823.  Returns 
were  made^p  to  1830,  when  the  accounts  seemed  to  be  closed 
at  the  Grdinaiy.  Then  it  was  that  the  accounts,  which  are  sought 
to  be  overhauied,  ceased ;  and  it  is  upon  accounts  at  that  time 
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leodered,  that  the  claiin  of  interest  is  predicated.  It  is  true,  that 
afterwards,  in  183S,  an  account  was  rendered  at  the  Ordinary, 
which  exhibited  the  receipt  of  a  small  sum  of  nx>ney  collected  by 
suit,  after  the  return  of  1830,  and  also  the  payment  of  that  sum. 
The  ground  of  cbiim  is,  the  accounts  of  the  administrator  as  closed  ia 
1830.  Then  it  was  that  the  complainants'  right  of  action  is  presumed 
to  have  accrued.  The  return,  and  record  of  the  return,  was  nodce 
to  them.  That  they  might  have  sued  before  that  time,  and  called 
the  administrator  to  account,  is  clear ;  tken,  however,  as  they  ex- 
hibit the  case  on  the  record,  they  had  aright  to  sue.  Being,  then, by 
the  record,  notified  of  the  state  of  the  accounts,  and  having  a  right 
then  to  Bue,  then  it  was  that  their  acquiescence  commenced.  HtU 
om  Tnutees,  265.  2  Ball  ^  B.  118.  Trevelianvf.  Charter  RoiU^ 
Jmu  2.  1835, 10  Vetey,  428.     4  Beav.  427.     3  Meriv.  208. 

This  right  to  sue  is  not  defeated  by  the  subsequent  return  in 
1838.  That  return  may  be  considered  as  an  admission  of  the 
continuance  of  the  trust ;  and  were  the  Statute  pleaded  and  ap- 
plicable, it  might  be  held  a  sufficient  reply  to  it.  This  case  goes 
upon  cttfferent  principles.  They  might  have  sued  in  1830 ;  time 
runs  against  them  from  that  time.  The  suit  was  instituted  in 
1848,  nineteen  years  after  the  return  of  1830,  and  eleven,  or 
thereabout,  after  the  return  of  1838-^-nineteen  years  after  their 
right  of  action  accrued.  The  bill  does  not  show  when  these  ad- 
ministrators died,  but  states  that  they  are  dead,  and  the  present  de- 
fendants are  their  representatives.  Now,  the  facts  are,  th§t  after 
the  decease  of  the  administrators,  and  about  nineteen  years  after 
the  right  of  action  accrued,  these  complainants  come  into  a  Court 
of  Equity,  to  overhaul  their  accounts,  and  to  hold  the  estate  of 
the  deceased  trustees  liable  for  interest.  They  give  no  excuse — 
no  want  of  knowledge — ^no  disability;  they  charge  no  fraud,  and 
state  no  reason,  whatever,  for  not  suing  earlier.  But  admitting 
the  contrary  of  all  this,  they  show,  by  their  bill,  that  they  have 
slumbered  over  their  rights  for  about  nineteen  years.  Shall  they 
be  heard  ?  We  think  not.  We  are  clearly  of  opinion  that  this 
is  a  case  where  the  bar,  froni  lapse  of  time,  ought  to  be  aj^iUed ; 
it  &lls  fully  within  the  principles  and  policy  of  the  rule ;  ,lfae  more 
especially*  as  the  original  administrators  are  dead,  and  inay  have 
left  their  successors  without  the  evidence  necessary  |t>  a  success- 
ful defence. 

In  England,  twenty  yeai-s,.  being  the  longest  teiln  of  statutory 
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limitation,  has  been  taken  as  an  equitable  term  in  many  cases. 
This  is  not,  however,  a  settled  term.  The  discretion  is  still  with 
the  Court  there,  to  apply  a  shorter  term. 

It  is  argued  that  the  terra  ought  to  be  greater  here  than  in 
England,  for  the  reason,  that  there,  there  is  no  record  of  the  ac- 
counts of  an  administrator,  executor  or  guardian,  authorized  by 
law,  and  which,  by  law,  as  in  this  State,  is  prima  Jade  evidence 
in  fiivor  of  the  trustee.  Because  the  returns  are  made  evidence, 
it  is  said  that  the  reason  of  the  rule  is  not  so  strong  here  as  in 
England*  There  is  some  force  in  this  idea.  But  giving  it  its 
full  effect,  we  see  no  reason  why  any  greater  length  of  time 
should  be  required  in  this  State,  than  that  which  had  elapsed  in 
tMs  case.  The  returns  are  not  conclusive;  they  may  be  at- 
tacked ;  the  trustee,  or  his  representatives,  may  be  put  upon 
their  defence ;  he  may  be  haled  into  Court,  and  his  estate  bar- 
rio ;  his  proofs  may  be  required ;  the  record  and  the  prima  Jh' 
^  proof  which  they  afford,  do  not  resist  and  annul  the  presump- 
tion of  injustice,  arising  from  his  being  called  to  account  at  a  time 
remote  from  the  accrual  of  his  liability  to  suit,  nor  do  they  remove 
the  presumption  of  right  in  the  defendant,  arising  from  the  ac- 
quiescence of  the  plaintiff,  or  prevent  injuries  to  third  persons,  by 
the  disturbing  of-  titles  considered  as  sound.  The  reason,  and 
policy,  and  equity  of  the  rule,  as  settled  elsewhere,  still  obtain 
with  us. 

I  am,  myself,  perfectly  satisfied  of  the  wisdom  of  that  policy f 
which,  afler  a  reasonable  length  of  time,  exempts  a  trustee  frotn 
liability  to-  suit.  I  do  not  at  all  question  the  propriety  of  that  vig- 
ilance which  the  law  exerts  over  the  administration  of  trusts. 
But,  with  some  hesitation,  it  is  true«  I  hazard  the  opinion,  that 
the  policy  of  that  vigilance  may  be  defeated,  (perhaps  in  this 
State  has  been  impaired,)  by  a  course  of  legislation  and  adminis- 
tration against  guardians,  executors,  administrators  and  other 
trustees,  too.  stringent.  Afier  all  that  the  law  can  do  to  insure 
fidelity,  these  trusts  are,  to  a  great  extent,  fiduciary.  .  Their  faith- 
fbl  administration  must  depend,  in  a  great  degree,  upon  the  hon- 
or and  honesty  of  the  trustee.  Even  the  law  ought  to  repose 
some  confidence  in  the  fidelity  of  the  citizen.  If  reliance  is  placed 
alone  upon  legal  coercion,  then  the  idea  may  occur,  that  the  war 
between  the  law  and  the  trustee,  is  a  fair  one ;  such  a  feeling 
might  obtain,  on  the  part  of  a  man  whose  morality  is  ruled  alone 
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by  iLe  laws  of  the  land.  Unnecessary  striogency  must  have  the 
e^ect  of  driving  good  men  from  the  administiatioa  of  tmstSy  and 
leave  the  intere:^  of  minors,  distributees,  xreditoiB,  &c.  to  the 
tender  mercies  of  the  dibbonest.  Particularly  will  prudent  and 
good  men,  unless  influenced  by  motives  of  friendship  or  consan- 
guinity, avoid  trusts,  if,  at  a  time  far  removed  in  the  future,  they 
be  held  liable  to  be  called  to  account ;  they  oiightto  hare  repose; 
they  should  be  permitted,  their  trusts  being  in  their  view  ended, 
to  die  with  the  conviction  that  their  heirs  will  not  be  wronged  by. 
an  accountability,  exacted  when  too  late  to  be  resisted. 

A  few  precedents  are  submitted  to  justify,  upon  authority,  our 
judgment  in  this  case. 

The  first  I  refer  to  is  very  much  its  counterpart ;  and  being  de- 
cided by  our  highest  tribunal,  might>  of  itself,  sufficiently  support 
it.     The  case  of  Lupion  r#.  Janneyt  (13  PeUrs*  i^.  381,)  presents 
the  following  facta :  the  widow  and  devisee  of  the  testator,  filed  a 
bill  against  the  representative  of  her  husband's  estate,  in  1831, 
seeking  to  open  the  accounts  of  the  administration,  upon  the  alle- 
gation of  certain  errors  and  omissions  therein,  as  they  were  ren- 
dered and  settled  by  three  successive  returns,  before  the  Otphan^a 
Court  of  Alexandria.     The  bill  makes  specification  of  certain  er- 
rors  in  the  accounts  of  the  executor ;  the  prayer,  says  Mr.  Justice 
Story  f  "  Is,  in  eflfect,  to  open  the  accounts,  with  general  liberty 
to  surcharge  and  falsify.''     Th^.  answer,  among  other  t&dngs,  re* 
Hed  upon  lapse  of  time,  as  a  bar  to  complainant.     The  time  which 
had  elapsed  from  the  accrual  of  the  right  to  sue  on  tbe  several 
returns,  was  a  period  varying  from  twelve  to  sixteen  years.    In 
this  case,  die  time  varies  from  eleven  to  nineteen  years.    The 
learned  Judge,  Mr.  Justice  Story,  who  delivered  the  opinion  of 
the  Court,  declar<>d  it  unnecessary  to  refer  to  authority.     He 
aaid,  "Nothing  is  more  clear,  than  the  general  rule,  that  ex  parte 
settlements  of  accounts  of  this  sort,  in  the  Orphan's  Court,  being 
natters  within  the  acknowledged  jurisdiction  of  that  Court,  in 
the  administration  of  estates,  are  prima  Jade  evidence  of  their 
own  verity  and  correctness,  and  the  onus  probandi  is  on,  thoflB 
who  seek  to  impeach  them.     If  they  seek  to  impeacb  them,  it 
should  be  by  a  suit  brought  recenti  Jaeto,  within  a  reasonahlf> 
time,  and  at  farthest,  within  the  period  prescribed  by  the  Statute 
of  Limitations,  for  actions  at  law  upon  matters  of  account;  or 
obe,  to  assign  some  ground  of  exception  or  disabXty,  within  the 
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analogy  of  the  Statute,  to  justify  or  excusethe  delay ;  otherwise, 
it  will  be  imputed  to  their  own  voluntary  laches ;  and  Courts  of 
Equity  are  never  active  in  lending  their  aid  to  stale  and  neglecti 
ed  clahns ;  for  the  known  maxim  of  such  Courts  is :  "  Vigilanti- 
bus  non  dormientibus  leges  subveniuni.**  So,  the  bill  was  dismissed 
upon  that  ground.  In- the  bill  before  the  Supreme  Court  of  the 
United  States,  there  were  allegations  of  error  in  the  accounts,  and 
specification  of  errors  and  a  prayer  for  surcharging  and  falsifyr 
ing ;  here,  there  is  nothing  of  this  sort ;  it  is  to  recover  money 
which  is  due,  if  at  all,  upon  open  account.  Had  the  complain- 
ants sued  at, Law,  they  would  have  been  barred  by  the  statutory 
term  of  four  years.  Aside  from  the  Statute,  upon  the  naked 
equity  of  their  case,  they  are,  in  Chancery,  barred  by  lapse  of 
time ;  and  it  is  upon  this  ground  we  plant  our  decision.  The  suit 
is  not  recenti  facto;  the  deed  is  nineteen  years  old ;  or  if  eleven 
only,  that  term,  under  the  facts  and  circumstances  of  this  case,  Vfo 
unhesitatingly  say,  would  bar  them. 

In  Ray  and  others  vs.  Bogartand  others,  the  Supreme  Court  of 
New  York  dismissed  a  bill  to  open  partnership  accounts — ^the 
partnership  having  been  dissolved,  and  the  original  parties  dead — 
where  the  laches  was  for  a  term  of  eleven  years.  The  case  went 
up  to  the  Court  of  EiTors,  and  the  judgn^ent  of  the  Supremo 
Court  w€u  affirmed ;  Chancellor  Kent  dissenting.  2  Johns,  Ca- 
ses, 432.     See  also,  Stori/s  Eq.  §529. 

In  Rayner  vs.  PearsaU,  a  further  account  was  refused,  where 
the  administrator  of  an  executor,  in  his  answer,  set  forth  an  ac- 
count twelve  years  old,  and  averred  that  he  had  fully  administered 
and  distributed  a  trifling'Surplus.    3  Johns.  Ch.  R.  579. 

In  Sturt  vs.  MeUishf  Lord  Hardtoick  refused  to  send  an  ac* 
count  to  a  Master  upon  several  grounds,  saying  among  other 
things,  that  the  plaintifTs  acquiescence,  from  1722  to  1736,  (a 
period  of  fourteen  years,)  was  a  presumption  of  satisfaction.  2 
Atky.  610.  See  also,  Sherman  vs.  Sherman,  2  Vem.  276.  JVavis 
vs.  Waters,  I  J.  Ch.  R.  48.  Gamer  vs.  Hall,  3  Har.  SfJohns.31. 
6  Johns.  Ch.  R.  369. 

Let  the  judgment  of  the.  Court  below  be  affirmed. 
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tod   EutaH*   Brbwbk,  executors  of  Drewbt    Bbeweb,  > 


[1.]  Where  an  ■cknawlnlgmeni  ns^  written  on  Ae  back  of  a  note,  in  the 
fbUowiag  wonla :  "  I  do  bel«by  acknowledge  Ilie  credit  of  three  fanndRd 
uul  tfairtj-lwD  30-100  dollirs,  to  be  Joe  lo  the  eitate  of  Dr^wrj  Brewer, 
deccunL  Augnil  5th,  1S47.  Signed,  Clark  Drewer;"  HM,  that  the  io- 
■tiuiuenl  might  be  declared  oa,  and  offered  in' evidence  ai  a  doe-bill,  mud 
that  ibe  plaiutifia  qeed  not  pnn'e  the  connidentiun  for  which  it  waa  JiTen. 

[9.]  Where  it  appeared  that  the  &ther  of  the  defendaot,  by  hii  bit  will  uid 
tcstameDt,  bequeathed  to  him  "  the  money  advanced  for  him,"  and  that  the 
DoteaBuedoQ  were  given  by  the  defendant  to  tbe  teitalor for  money  load- 
vanced:  J/<U,  that  at  I^w,  the  eiecntor*  of  the  testator  had  Ifae  ri^t  to  re- 
cover the  amount  of  the  notea  from  the  defendaint  bj  niit,  notHilhilaodug 
the  estate  of  the  leatator  wai  solvent,  and  able  to  pay  aH  the  debts  and  tpe-  V 
ci€c  legacifs  beqaeathed  by  the  will,  and  when  lo  iHTovered,  to  dispose  of 
the  proceeds  in  the  due  course  of  adminislntioQ  nnder  the  wQl. 

Assumpait  and  debt,  in  Jasper  Superior  Court.  Tried  before 
Judge  Me KRiVETa EX,  October  Term,  1349.  Consolidated  in  the 
Supreme  Court. 

Tho  execntoTB  of  Drewiy  Brewer,  deceased,  commenced  soit 
againat  Clark  Brewer,  on  the  following  instnimeat: 

t749  00.  On  or  before  tke  twenty-fifUi  of  December  next,  we 
or  cither  of  ua  do  promise  to  pay  Elner  Skinner,  or  bearer,  seven 
httndred  and  for^-iune  dollars,  for  value  received.     Ma;  24, 1S38. 

[Signed,]  Clark  Bxewek, 

Ethan  Bkewer,  Seairitj- 

RecfliTed,  May  29tb,  183^,  of  the  within  note,  three  hundred 
and  thirty  dollars  and  My  centa. 

Received  sixty  dollars.    December  21st,  I83S. 
[Signed.] 

Received. on  the  within  note,  Hxty-fiv< 


I  do  bareby  acknowledge  the  credit 
thirty-two  30-100  dollars,  to  be  dtie  to 
Brewer,  deceased.     August  5tb,  1847. 
[Signed,] 
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On  the  trialf  defendant  below  objected  to  this  document  going 
in  evidence,  on  the  ground  that  the  acknowledgment  was  not  a 
promissory  note,  and,  therefore,  it  was  necessary  to  show  the 
consideration  for  which  the  acknowledgment  was  made.  The 
Court  overruled  the  objection,  and  defendant  excepted. 

The  defendant  below  offered  to  prove,  that  the  estate  of  Drew- 
ry  Brewer  was  perfectly  solvent,  and  ab]e  to  pay  all  debts,  and 
specific  legacies  bequeathed  by  his  will ;  also,  the  will  of  Drewry 
Brewer,  ihe  seventh  clause  of  which  bequeathed  to  Clark  Brew- 
er, among  other  things,  "  the  money  I  (the  testator)  have  advanc- 
ed for  him,  say  $1400." 

The  Court  rejected  the  evidence,  and  defendant  below  excepted. 

On  these  exceptions  error  was  assigned. 

The  executors  of  Drewry  Brewer  also  commenced  suit  on  a 
note  made  by  Clark  Brewer  to  Drewry  Brewer,  for  $872  50; 
On  the  trial  of  this  cause,  the  defendant  proposed  to  give  in  evi- 
dence the  will  of  Drewry  Brewer,  and  to  show  that  the  note  was 
"  given  for  money  ad  vetoed  by  him,  in  his  lifetime,  to  Clark  Brew- 
er. The  Court  rejected  the  evidence,  and  a  writ  of  error  was 
sued  out  to  this  decision. 

The.two  causes  were  consolidated  in  the  Supreme  Court  and 
argued  together. 

Cone  and  Rees£  &  Nisbbt,  for  plaintiff  in  error. 

Wm.  C.  Dawson,  for  defendants. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

[1.]  The  two  suits  which  have  been  consolidated  and  argued 
together  in  this  Court,  were  instituted  in  the  Court  below,  by  the 
executors  o^  Drewry  Brewer  against  Clark  Brewei:,  the  defend- 
ant, on  two  separate  instruments ;  one  of  which  is  admitted  to  be 
a  promissory  note,  and  the  other  was  ruled  by  this  Court  to 
have  Been  a  due-bill,  when  formerly  before  it  at  the  last  May 
Term.  SeS  Brewer  vs.  Brewer,  6  Ga,  Rep,  589.  The  objection 
to  this  due-bilT^  on  the  ground  that  it  did  not  import  a  conddera- 
turn,  was,  in  ouri  judgment,  properly  overruled.  Cory  vs,  Mc- 
Dougald,  7  Ga,  Rep,  85. 

[2.]  The  defendant  then  offered  to  show,  that  the  money  due  on 
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tbo  instrnments  sned  cm,  had  been  given  for  money  advaBced  by 
Drewry  Brewer,  tfae  testator,  to  him,  and  that  th«  testator  had, 
by  a  clause  in  his  will,  bequeathed  to  him  the  money  advanced  for 
him,  say  fourteen  hundred  dollars,  and  that  the  estate  of  Drewry 
Brewer  was  perfectly  solvent,  and  able  to  pay  all  debts  and  spe- 
cific legacies,  bequeathed  by  his  will.  The  object  of  this  testimo- 
ny,  offered  on  the  part  of  tbe  defendant,  was  to  defeat  theTvco*- 
'ery  of  the  plaintifid,  who,  as  the  esecntors  of  Drewry  Brewer, 
were  eodeavoriog -to  reduce  to  their  possession  the  assets  of  their 
testator. 

Tbe  Court  below  rejected  tbe  evidence,  and,  in  our  judgment, 
properly  rejected  it.     Tbe  argument  for  the  plaintiff  in  error  is, 
that  there  exists  no  reason  why  the  executors  should  b6  pennii- 
ted  to  recover  the  amount  of  the  notes  from  tbe  defendant,  inis- 
much  as  the  same  is  not  wanted  for  the  payment  of  debts  or  lega- 
cies, and  that  they  will  be  compelled,  ultimately,  to  refund  it  back 
to  him  ss  hie  portion  of  the  legacy  given  him  by  his  iather's  wil. 
It  is  a  sufficient  .answer  to  this  argument  to  remark^  that  tke  law 
does  not  permit  the  defendant   to  withheld  his  specific   legacy 
from  the  executors,  without  their  cmuent,  which  is  not  pretended 
to  have   been  given.     ToUtr,  in  his  Law  i^  Extcnior;  ttalea  the 
rule  to  be, "  If,  without  the  attent  of  the  executor,  the  legatee  talcs 
Bossession'of  the  thing  bequeathed,  the  executor  may  maintain 
an  action  of  trespass  againsfhim.     Noreve^tinacaseof  aq>eGific 
legacy,  whether  a  chattel,  real  or  personal,  ^  in  the  custody  or 
possession  of  the  legatee,  and  the  assets  be  fblly  adequate  to  the 
payment  of  debts,  has  he  a  right  to  retain  it,  in  opposition  to  the 
executor,  by  whom,  in  such  case,  an  action  will  lie  to  recover  il. 
Nor  has  such  legatee  authority  to  take  oossession  of  the  lecacv.    ■ 
without  the  executor's  tuient, 
expressly  directs  that  he  shall  d 
testator  might  appoint  all  his  c 
his  creditors."     TbUer'*  Law  o; 
At  Law,  the  executors  have  I 
the  notes  from  the  defendants, 
tor's  estate.     Thata  Coiirt  of  ] 
tion,  upon  a  proper  case  made, 
in  a  Court'  of  Law,  the  eMate 
tbe  due  confM  of  adpinistratioi 
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course,  and  we  are  not  willing  to  create  an  exception  to  it,  when 
the  law  does  not  create  any. 

Let  the  judgment  of  the  Court  below  be  affinned. 


No.  97. — Wilson  Woods  and  another,  by  their  guardian,  plain* 
tiffs  in  error,  vs.  William  Woods,  former  guardian,  defendant 
in  error. 

[1.]  In  a  bill  by  the  -ward  agninat  a  guardian  for  settlement,  alleging  that 
he  has  wasted  the  estate;  thttt  his  'sureties  have  been  discharged  by 
the  Court  of  Ordinary ;  that  the  waste  oocorred  brfor9  tktk  ditcharge^  and 
that  the  complaisants  have  no  means  of  proving  that  fact,  but  by  resqrt  to 
the  conscience  of  the  defendant,  and  a  discovery  and  decree  i«  asked,  as- 
certaining and  -fixing  the  Hme  of  the  waste,  with  a  view  to  charge  the  sure- 
ties in  a  fatnre  action,  the  discovery  and  decree  allowed,  bat  no  opinion 
given  as  to  whether  that  decree  will  be  evidence  in  a  future  suit  to  charge 
the  sureties.* 

In  Equity,  in  Moi:gan  Superior  Court.  Decision  on  demurrer, 
by  Judge  Merriwetuer,  September  Term*  1849, 

William  Woods  was  appointed  guardian  of  Wilson  Woods  and 
Augustus  Woods,  and  gave  bond,  with  John  Woods  and  John 
Yason  as  his  sureties,  and  as  guardian,  received  a  large  sum  of 
money  and  other  property  belonging  to  the  said  minors. 

In  the  year  1839,  Vason  was  discharged  from  future  liability  on 
his  bond,  and  William  Woods  gave  a  new  bond  as  guardian  of 
Wilson  Woods,  and  John  Woods  was  appointed  guardian  of  Au- 
gustus Woods. 

In  the  year  1849^  the  plaintiffs  in  error  filed  a  bill  againit  Wil- 
liam WiKwJs,  charging  that  he  had  committed  various  breaches  of 
his  "bond,  during  the  liability  of  Vason;  had  wasted  ttie  estate 
and  converted  it  to  his  own  use;  that  the  guardian  and  all  the  su- 
reties on  the  new-bonds  were  insolvent,  and  that  the  facts  charg- 

•See  ante,  Alexander  vs,  Mercer  et  a/.— [Rep.j 
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ed  were  withio  die  knowledge  of  William  Woods,  and  cooM  dM 
be  proven  by  complainants  in  any  other  way.  Tba  bill  pnjal 
a  discovery  of  the  &cts  charged,  and  that  by  a  decree  of  the 
Court,  William  Woods  might  be  compelled  to  account  for  the 
money.  Ate.  that  came  to  his  hands,  and  was,  by  bim,  converted  to 
hia  own  usej  during  the  time  that  John  Vasoo  waa  liable  as  aarely, 
and  that  by  the  decree,  the  time  of  the  waste,  by  the  guardian, 
may  be  detemined,  and  for  general  relief. 

To  this  bill  a  demurrer  was  filed,  on  the  grounds^ 

lat.  That  the  complainants  are  sol  entitled  to  any  disoorery,  as. 
prayed  for  in'  their  bill,  as  to  the  time  when  the  waste  occumd,  ss 
charged  in  the  bill. 

Sd.  That  the  complainanta  are  not  entitled  to  hare  a  decree,  •« 
prayed  for  in  their  bill,  to  show  that  the  waste  occnrred  during 
the  lime  of  John  Vaaon's  liability— his  representatives  not  being 
a  party  to  the  bill. 

Upon  argument,  the  Court  sustained  the  demurrer,  upon  the 
grounds  stated  therein;  and  to  this  decision  complainants  ex- 
cepted. 

Cone,  fer  plainti&  in  brror. 

A.  Reese,  for  defendant. 

By  Ute  Court. — Nisbkt,  J.  delivering  the  opinion. 

[1.]  The  right  to  call  upon  this  guardian  for  a  settlement  ia  un- 
questionable— the  right  of  discovery  as  to  the  amount  of  his  de- 
vastavit, under  the  allegations  of  the  bill,  is  also  without  question. 
The  only  question  is,  as  to  the  right  of  the  plaintiff  to  dtscovei, 
and  a  decree  which  shall  ascertain  and  fix  the  time  when  the  de- 
vastavit occurred.     Th* 
bill  to  be,  to  charge  th( 
occurred  before  their  di 
this  bill.    They  are  statt 
discharge  by  die  Ordint 
took  place  before  their 
no  means  of  proving  th 
the  defendant.     We  se< 
discovery  and  decree. 
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to  object.  He  stands  indifferent  between  the  plaintiff  and  his 
own  sureties.  He  is  liable,  at  all  events,  to  the  plaintiff,  and 
will  be  liable  to  his  sureties,  if  they  are  made  liable  on.  their 
bond. 

We  shall  leTerse  the  judgment  of  the  Court  below  on  the  de« 
murrer,  and  allow  the  discovery  and  decree.  Whether  that  de- 
cree, as  to  the  time  of  the  devastavit,  rendered  in  a  cause  to  .which 
the  surety  was  not  a  party,  will  be  evidence  against  him  in  a  suit  . 
at  the  instance  q{  these  plaintifis  to  tsharge  him,  is  a  question  upon 
which  this  Court  reserves  its  opinion.  Nor  is  it  necessary  now  to 
say,  what  would  have  been  the  opinion  of  .this  Court  upon  a  de- 
murrer, upon  the  ground  that  the  sureties  are  not  made  parties, 
as  that  point  is  not  made  in  this  record. 


No.  98w — Jesse  Jonekin,  plaintiff  in  error,  va,  William  Hol- 
land, adm'r  of  Thomas  Studbtill,  deceased,  defendant  in 
error. 

[I.]  A  Coortof  Equity  wiH  enjoin  an  adminiatrator  from  recovering  a  tract 
of  land,  where  the  intestate  has  been  dead  twenty-riz  years,  and  the  heirs 
were  all  of  age  at  the  time  of  his  death,  and  for  more  than  seven  years  next 
preceding  the  commencement  of  the  action,  and  where  there  are,  no  debts 
against  the  estate,  and  the  defendant  has  been  in  adverse  possession  for  up- 
wards-of  twenty  years  before  administration  was  granted. 

In  Equity,  in  Tatnall  Superior  Court.  Decision  on  demurrer, 
by  Judge  Holt^  October  Term,  1849. 

Thomas  Studstill  died  intestate  in  the  year  1820.  In  1846, 
William  Holland  obtained  letters  of  administration  on  his  estate, 
and  as  administrator,  commenced  an  action  of  ejectment  against 
Jesse  Jonekin,  for  a  tract  of  land  lying  in  Tatnall  County. 

Jesse  Jonekin  filed  his  bill  in  Equity,  alleging  the^e  facts,  and 
farther,  that  at  the  time  of  the  death  of  Studstill,  all  of  his  heirs 
at  law  or  distributees  were  of  full  age,  and  had  been  of  full  age 
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and  under  no  legal  disabilky,  for  more  than  seven  years  before 
the  commencement  of  this  taction  of  ejectment ;  that  there  were 
no  debts  due  by  Studstill  at  tlie  time  of  his  death,  or  at  the  time 
of  the  granting  of  the  letters  of  .administration,  and  that  com* 
plainant,  Jonekin,  had  been  in  the  peaceable  and  quiet  poasesaon 
of  the  land  for  more  than  twenty  years  preceding  the  commenoe<- 
Aient  of  the  action  x)f  ejectment,  claiming  it  as  his  own,  paying* 
taxes  thereon,  and  *'  adversely  ^o  the  world." 

The  bill  prayed  a  perpetual  injunction  of  the  action  of  eject- 
ment. 

To  this  bill  a  general  demurrer  was  filed  for  want  of  equity. 
The  Court  sustained  the  demurrer,  and  complainant  sued  out  a 
writ  of  error  to  this  Court. 

W.  B.  Gaulden,  for  plaintiff  in  error. 

Henry  &  Waad,  for  defendant. 

By  the  Cottr^.— -LuMP|UN,  J.  delivering  the  opinion. 

[l.J  Thomas  Studstill  died  in  1820,  intestate.  In  1846,  Wil- 
liam  Holland  took  out  administration  upon  the  estate,  and  brought 
an  action  of  ejectment  against  Jesse  Jonekin,  for  a  tract  of  land 
in  Tatnall  County.  There  was  a  recovery  on  the  first  trial,  and 
an  appeal  entered,  and  pending  the  appeal  this  bill  has  been  filed. 
The  complsdnant,  in  addition  to.  the  foregoing  facts,  fardier  charg- 
es, that  at  the  time  of  the  death  of  Thomas  Studstill,  all  of  his 
children,  and  the  representatives  of  children,  were  qf  full  age, . 
and  that  for  more  than  seven  years  next  preceding  the  suit,  all 
the  heirs  and  next  of  kin  of^  the  deceased  were  barred  by  the 
Statute  of  Limitations ;  that  he  had  been  in  the  peaceable  and 
legally  acquired  possession  of  the  premises,  under  claim  of  right, 
for  more  than  twenty  years ;  making  improvements  thereon,  a^ 
cultivating  and  inclosing  the  land,  and  exercising  acts  of  owner- 
ship over  it,  without  notice  of  the  pretended  adverse  title'^oir 
set  up  \  that  Thomas  Studstill,  at  his  death,  did  not  owi  a  doDiiT, 
and  that  no  debt  has  subsequently  come  Against  thefOslate  to  ren- 
der an  administration  necessary  or  proper ;  and  fbe  prays  the 
Court  for,  a  perpetual  injunction  against  the  action  at  Law. 

Is  (he  complainant,  under  these  circum6tance4.entitl6d  to  the 
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relief  which  he  seeks  1  In  Cony  en  ts.  Kennon,  (1  KeUy,  379,) 
this  Court  say,  "  We  are  not  prepared  to  say  that  a  former  admin- 
istration would  not  be  presumed,  afler  the  lapse  of  a  great  length 
of  time,  in  order  to  protect  the  title  of  the  occupant.  Courts  in 
our  sister  States  have  intimated  such  a  purpose.  Even  grants 
are  presumed,  for  the  purpose  of  quieting  ancient  possessions. 
Moreover,  we  are  not  quite  clear  that  Chancery  would  not  grant 
a  perpetual  injunction,  notwithstanding  its  reluctance  to  restrain 
legal  rights,  in  Iel  case  where  the  heirs  at  law  have  conveyed  or 
are  barred,  and  there  are  no  creditors.'' 

I  am  happy  to  find  that  my  brethren  -are  quite  clear,  that  Equity 
fcill  interpose  to  protect  the  occupant,  under  the  facts  set  forth  in 
the  bill.  It  would  be  a  palpable  fraud  upon  the  law  .to  permit 
the  heirs  to  do  that  indirectly,  under  color  of  an  administration, 
which,  they  have  lost  the  right  to  do  directly.  This  case,  and 
many  similar  ones  Ivhich  have  occurred  in  this  State,  demonstrate 
the  necessity  of  imposing  a  statutory  limit  upon  the  time  within 
which^  administration  shall  be  granted,  where  there  are  no  disa- 
bilities to  prevent.  Why.  should  even  a  creditor,  at  the  end  of 
twenty  years,  be  allowed,  afler  sleeping  over  his  rights  for  such 
a  period  of  time,  to  disturb* the  titles  to  property? 

The  judgment  below  must  be  reversed. 
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ACCOUNT. 

See  Equity,  14. 

ACT  OF  THE  LEGISLATURE. 

1.  A  party  is  not  estopped  to  deny  facts  recited  in  an  Act  * 

of  the  Legislature.     So  far  as  the  facts  recited  are  con- 
cerned, it  is  no  law,  and  the  Court  is  npt  bound  to  take 
judicial  cognizance  of  it.     The  investigation  of  the  facts     - 
belongs  to  the  Judicial  Department.     Dougherty  vs.  Be- 
thunCf  Assignee • 90 

See  Bastard,  1.     Limitation  ofActionsi,  3. 

ADMINISTRATORS.  EXECUTORS  AND  GUARDIAlftS. 

1.  Sureties  to  executors',  administrators'  and  guardians* 
bond^y  are  not  liable  to  suit  thereon  at  l^w,  under  the 
Act  of  13th  December,  1820,  until  the  plaintiff  has  first 
established  his  demand  against  their  principal,  in  his  re- 
presentative character,  by  suit  and  judgment,  or  decree 

of  a  Court  of  competent  jurisdicUon.     The  Justices,  Sfc,  , 

vs,  Sloan v .         31 

2.  In  a  suit  against  an  executor  or  administrator,  in  his 
representative  character,  the  judgment  must  be  de  bonis 
testatoris,  except  when  he  pleads  ne  ungues  executor,  or  a 
release- 19  himself,  and  the  pleas  are  found  against  him. 
Ihid. 

3.  Where  P,  without  authority  of  law^  sold  the  land  of  N 
lo  P  &  H,  afl^r  the  death  of  N,  and  before  administra- 
tion on  his  estate,  and  received  a  part  of  the  purchase 
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money  tlierefor :  Heldf  that  no  right  of  action  accrued 
to  the  subsequentlj  appointed  representative  of  N, 
against  P,  for  money  had  and  received  to  hii  use,  or  the 
mse  of  the  ettatt.     Crews,  Ex'r,  vs.  Heard,  Adm'r,  ^ —         60 

4.  A  judgment  quando  hinds  al]  the  property  of  the  defen- 
dant's testator  or  intestate,  except  such  as  was  in  the 
hands  of  the  representative  at  the  time  of  fbe  judgment,  ' 
or  had  been  previously  administered  by  him.    Alien  vs, 
Matthews 149 

5.  The  Justices  of  the  Inferior  Court  are  not  the  legal  ^bli- 
^  gees  to  an  administrator's  bond,  payable  to  the  Justice, 

&;c.  sitting  as.a  Court  of  Ordinary,     The  Justices,  ifc,  vs. 
Wooten  etal. 465 

6.  The  assent  of  the  executor  to  a  legacy  may  be  implied 
from  possession  of  the  property  by  the  legatee,  and  as- 
sent given  to  the  tenant  for  life  will  enure  to  the  bene- 
fit of  the  remainder-man  in  fee.    Jordan  vs.  ThonUan  et 

al. 517 

• 

7.  An  infant  in  ventre  sa  mere  at  the  time  of  the  intestate's 
.  death,  but  who  was  bom  within  the  ordinary  period  of 

gestation  thereafter,  is  entitled  to  inherit  from  such  in- 
testate in  a  distribution  among  collaterals.  Morrow  vs^ 
Scott 535 

8.  Where  an  administrator,  upon  the  discharge  of  his  first 
'^  sureties,  gave  a  new  bond,  and  subsequently  becomes 

insolvent :  Hdd,  that  Equity  'will  entertain  jirrisdiction 
of  a  bill  against  the  administrator  and  both  sets  of  sure- 
ties, praying  a  discovery  of  the  amounts  of  the  devasta* 
vit,  and  the  time  when  it  occuiTed,  in  order  to  charge 
each  set  of  sureties  according  to  their  respective  liabili- 
ties on  their  bonds.    Alexander,  AdrrCr,  vs.  Merter  dfi^,       549 

9;  It  is  not  necessary  to  sustain  such  a  bill,  to  obtiln,  firsr, 

a  judgment  lagainst  the  administrator,  it  bein#  compe-' 

tent  for  a  Court  of  Chancery  so^  to  mould  it#^decree  as 

to  mete  out  ample  justice  and  fuH  protectionllo  aR  pftr- 
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ties,  by  rendering  t;he  assets  of  the  estate  first  liable^  tbe 
'  indiyidaal  property  of  the  administrator  next,  and  the 
property  of  the  sureties  only  uUi$natdy  liable.    ]bid, 

10.  A  bill  against  the  piincipal  and  sureties  will  be  more 
espeeiblly  sustaiiiedt  where  it  is  alleged  that  a  portion  of 
the  assets  of  the  estate  have  been  delivered  up  to  these- 
cond  set  of  sureties,  to  indemnify  them  from  liability ;  the 
nature  am)  value  of  which  are  unknown  to  the  com- 
plainant, who  sues  as  adminutratar,  de  bonis  non,  of  the 
deceased.     Ihidi 

11.  In  a  bill  against  the  representatives  of  a  deceased  ad- 
ministrator,  to  open  the  accounts  of  the  administrator,  * 
setting  forth  those  accounts,  and  making  no  charge  of 
fraud,  error  or  mistake :  Held,  that  such  a  bill  is  not  de-  . 
murrable,  upon  the  ground  that  the  complainants'  case 
shows  that  they  have  no  right  to  recover.  It  is  compe- 
tent for  them  to  recover  the  interest,  if  any  due,  upon 

the  accounts,  and  commissions  illegally  retained.     Akins 

et  al,  vs.  Hill  et  al i i673 

* 

12.  A  bill  filed  by  distributees  to  recover  against  the  repre- 
sentatives of  a  deceased  administrator,  upon  the  ac- ' 
counts  returned  and  passed  by  the  Court  of  Ordinary, 
nineteen  years  after  the  accounts  were  rendered,  with- 
out any  allegation  of  fraud,  or  setting  forth  any  excuse  * 
or  reason  fey*  tl^e  delay :  Heldj  to  be  barred  by  lapse  of 
time.     Ibid. 

13.  Where  it  appeared  that  the  fiither  of  the  defendant, 
by  his  last  will  and  testament,  bequeathed  to  him  <*  the 
money  advanced  for  him,"  and  that  the  notes  sued  on 
were  given  by  the  defendant  to  the  testator  for  money 
so  advanced :  Held,  that  at  law,  the  executors  of  testa- 
tor had  the  right  to  recover  the  amount  of  the  notes^firont' 
the  defendant,  by  suit,  notwithstanding  the  estate  of  the 
testator  was  solvent,  and  able  to  pay  all  the  debts  and 
specific  legacies  bequeathed  by  the  will  ,*  and  when  so 

.  recdvered,  to>di6po8e  of  the  same  in  the  due  course  of 
administration^  under  the*  vnD.  Brewer  vs.  Brewer* s 
Bx^rs , .  ; 584 


r 


596        •  INDEX. 

14,  A  Court  of  Equity  will  enjoin  an  admintBtrator  from 
recoTeritig  a  tract  of  laod,  wbere  the  inteBtate  bas  been 
dead  26  years,  and  tlie  heirs  were  of  age  at  the  timeof 
the  death  and  for  mote  than  seven  years  next  precadiDg  - 
the  commencement  of  the  action,  and  where  there  are 
no  debts  against  the  estate,  and  the  defendant  has  been 
in  adreree  possession  for  more  than  twenty  yean  be- 
fore administration  granted.  Jonekin  nt.  HeUamd,  Ad- 
minUtrator - ,        i 

15,  An  order-  of  a  Court  of  Ordinary,  directing  the  sale  of 
lands  belonging  to  an  estate,  is  a  judgment  of  a  Court 

,  of  competent  jurisdiction,  and  cannot  be  impeached  and 
attacked,  collaterally.  Hence,  when  property  is  claim- 
ed at  administrator's  sale,  oflered  for  sale  under  such 
order,  it  U  not  cotnpelent  for  the  claimant  to  prove,  that 
t^  estate  was  settled  and  the  land  divided,  without  an 
admin i St rar ion,  and  that  there  were  no  debts  anpaid, 
McDadt,  Adm'rx  et.Bttrch,  Adm'r .-.,.,       S 

IS.^n  a  bill  by  a  ward  against  a  guardian,  for  settlement, 
alleging  that  hti  has  wasted  the  estate,  and  his  sureties 
discharged  by  the  Court  of  Ordinary ;  that  the  waste 
occurred  before  the  discharge,  and  th&t  the  complun- 
ants  have  no  means  of  pi 
the  conscience  of, the  de 
decree  is  asked,  apcerta 
waste,  with  a  view  to  cht 
tion ;  the  discovery  and  d 
given  whether  that  deer 
suit  to  charge  the  suretie 


AFFIDAVr 
See  lUtgality,  1. 


Sea  Rent,  1.     Prmcipal  one 
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AMENDMENTS. 

1.  An  amendment  will  be  allowed  changing  the  Christian 
name  of  the  plaintiff  from  William  to  James,  wh^re  it 
manifestly  appears  to  the  Court  such  an  amendment  will 

be  in^urtherance  of  justice.     Woodson  vs.  Law 105 

2.  The  Statute  o£  Jeofails  applies  to  and  includes  this 
Court     Killen  vs,  Sistrunk 281 

3.  The  writ  of  error  being  our  own  process,  is  always 
amendable  by  the  bill  of  exceptions  or  previous  proceed- 
ings had  in  the  cause.     Ibid. 

4.  It  is  a  power  incidental  to  every  Court  to  correct  its 
own  proceedings  before  final  judgment.'    Rid: 

See  Equity,  4. '.  Practice  Supr,  Court,  5. 

•    ANSWER. 

See'Equity. 

ASSENT. 

■ 

See  Administrators,  4r.  6. 

ASSIGNMENT. 

See  Banks,  1.  Evidence,  1,  2.  Insolvent  Dehtor,  1«  Judg- 
ment, 2.     Mortgage,  4.     Pleadings,  2,  3. 

ATTACHMENT. 

1.  iTedarations  founded  on  the  process  of  attachment, 
must  be  died  at  the  first  term  of  the  Court  to  which  the 
attachment  is  made  returnable.  Birdsong  Sf  Sledge  vs. 
Brooks,  88.     Levy  vs.  Millman  etal 167 

2.  Wher^  an  ageljt  or  attorney,  in  making  arf  affidavit  for 
an  attachment;  swears  positivdy  to  the  indebtedness  of 


^ 
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the  debtor  to  the  creditor,  it  is  no  objection  to  the  afiida- 
Tit,  although  Buch  agent  or  attorney  may  swear  under 
the  Actof  1836,  totbe  bat  of  hit  fiei/*/,  from  the  eri- 
dence  in  ^ia  poaseBaion.  The  Act  of  1836  is  penniutve, 
not  compulsory.     LeKyvt.MiUrmanetal.,. 

3.  An  afEdavit  that  the  debtor  ".has  absconded,"  ia  insuffi- 
cient.   It  must  state  that  be  "  abaeonds."    Ibid. 

4.  TTnder  the  Act  of' 1799,  bond  aitd  security  must  be 
given  before  an  attachment  can  issue.     Ibid. 

5.  The  levy  of  an  attachment  iiiust  be  advettised  by  the 
officer  levying  the  same,  at  the  court  bouse  in  the  Coun- 
ty to  which  the  same  ts  made  returnable,  at  least  thirty 
days  before  the  sitting  of  the  Coort.     Snd. 

6.  Under  the  2d  section  of  the  Act  of  181&,  aUochmmla 
cSn  issue  against  a  debtor  lor  s,  debt  not  due,  only  when 
the  debtor  is  about  to  remove  witbout  the  limits  of  this 
State.     Ibid.  , 

ATTORNEY. 

1.  An  attorney  is  bound  to  the  highest  honor  and  integri- 
ty— to  the  utmost  good  &ith — yet  if,  in  the  eTxtnaae  of  a 
diligence  beyond  the  powers  and  obligations  ofhif  trust, 
he  realizes  a  fund  upon  a  judgcaeot  in  his  own  favor, 
out  of  the  debtor,  be  is  not  bound  to  apply  it  to  bis  cli- 
ent's claim.     Cox  vi.  Stdiivan 

3.  Aji  attorney  is  bound 
and  is  liable  ibr  ordins 
has  reference  to  the  cti 
undeit&kes  to  do.    U>i- 

3.  The  damages  do  not 
amount  of  the  debt  w 
only  to  the  loss  which 
Rid. 
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« 

4.  The  client  is  not  bound  to  any  diligence,  unless  stipulat- 
ed for  in  the  contract.     Ibid. 

See  AttachmetUf  2.    Equity^  14.    Evidence,  3.    Rent,  1. 

ATTORNEY'S  RECEIPT. 

See  Evidence,  3. 

AWARD. 

1.  Ignorance  of  one's  legd  rights  in  ratifying  an  award : 
Held  not  to  bo  sufficient  to  set  it  aside.  Tyler  vs.  Ste- 
phem  and  another,  AdmWs,  !fc 278 

See  Equity,  22.    Evidence,  6. 

BAIL. 

1.  It  is  not  necessary  in  an  affidavit  to  hold  to  baili  to  set 
forth  or  describe  the  cause  of  action  or  the  character  of 

the  debt.     Montigu  vs.  Leati 366 

BAILMENT. 

l.'The  storing  of  cotton  with  a  warehouse-man,  is  a  con- 
tract of  bailment,  and  the  receipt  is  the  mere  evidence 
thereof.     Sndth  vs.  Picket 104 

2.  Where  a  warehouse-man  gives  a  receipt  for  cotton  stor- 
ed by  il,  in  which  he  promises  to  deliver  the  cotton  to 
A,  or  the  bearer  of  the  receipt,  and  is  subsequently 
served  with  a  summons  of  garnishment  by  a  creditor  of 
A  :  Held,  that  he  is  not  relieved  from  liability  by  the  de- 
livery of  the  cotton  to  the  holder  of  the  receipt,  to 
whom  it  was  transferred  after  the  service  of  the  garnish- 
ment.   Ihid. 

See  Attorney,  lioi. 

BANK  BILLS. 
See  Banks,  1.    Pleadings  1. 
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BANKS. 

1.  The  Bank  of  Columbus  made  an  assignment  of  its  et 
fects,  sod  its  charter  was  aflerwards  forfeited  by  a  judg- 
tnont  of  the  proper  Court,  at  the  instance  of  the  State. 
The  Legislature,  subsequent  to  tbe  forfeiture,  affirmed 
the  *a8signment,  and  placed  the.  assignee  upon  tbe  foot- 
ing of  a  receiTer.  In  a  suit  by  the  holder  of  tbe  bills 
of  the  bank  against  tbe  assignee :  Held,  that  a  demand 
of  payment  of  the  bills,  made  by  the  plaintifi*  on  tbe  re- 
ceiver, vSter  the  forfeiture,  did  not  entitle  him  to  recover 
ten  per  cait.  damages  under  the  Act  of  1832.  Carey, 
Attignee,'  vt.  Greene 

2.  Tbe  Act  of  1837,  making  it  penal  in  a  bank  *Q,put  any 
instrument  in  circulation,  payable  at  a  longer  date  than 
three  days,  applies  to  poit  notei  only.  Carey,  Attignee, 
V).  McDovgald '. 

3.  The  provision  to  be  found  in  the  various  bank  charters 
of  this-  State,  requiring  all  contracts  whatever,  to  be 
signed  by  tbe  President,  and  countersigned  by  the  Cash- 

'ier,  in  order  to  bind  the  Company,  does  not  apply  to 
such  dealings  and  transactions  as  are  usually  and  neces- 
sarily performed  by  the  Cashier,  or  sume  other  duly  au- 
thorized agent     Ibid. 

See  EguUy,  S9,  30.     Evidence,  2,  4.     Pleading,  1,  2. 

BASTARD. 

1.  Where  the  General  Assemb 
tbe  name  of  S.  J.  Wells  be  c 
and  that  she  be  declared  leg 
heriting,  and  like  privileges 
bom  in  lawftil  wedlock ;"  Jfej 
gitimate  child  was  not,  by  th 
any  particular  person,  the  onl 
the  name.    Ednumdeott  and 
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See  Practice  Supreme  Court, . 


BILL  OF  REVIEW. 

•  •  • 

See  Equity,  9  ^  13. 

BONA. FIDE  PURCHASER. 

I 

See  FraudvletU  Conveyances,  Lient  1,  Vendor  and  Pur- 
cruiser. 

BOND. 

1.'  In  suit  on  a  bond,  theplarntiff  is  not  held  to  prove  its 
execution,  unless  put  in  issue  by^plea  of  non  estfactwn. 
The  Justices,  Sfc,  vs,  Sloan .' * ;. 

2.  The  Justices  of  the  Inferior  Court  .are  not  the  legal 
obligees  of  a  bond  payable  to  the  Justices,  &€.  sitting  as 
a  Court  of  Ordinary,  so  as  to  authorize  them  to  main- 
tain suit  on  such  bond.     The  Justices,  Sfc.vs.  Wootenet  al. 

See  AdrrCrs,  ExWs,  Sfc.  1,  2,  8,  9,  10.  Equity,  35,  36,  37. 
Sheriff,  5,  6, 


BOOKS. 


See  Evidence,  4. 


BRIEF  OF  EVIDENCE. 


See  Practice  Supreme  Court,  12. 


BRIDGES. 


See  Macon,  1. 


OERTIPiCATE  OF  JUDGE.   . 


31 


465 


See-  Practice  Supreme  Court,  13. 
VOL.  VII,    74 
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CHARGE  OF  THE  COURT. 

« 

1.  When  the  Court  charges,  the  law  correctly,  although 
prefaced  by  preliminary  remarks,  not  affecting  the  mer- 
its of  the  controversy  between  the  parties*  a  new  trial 

will  not  be  granted.      Tie  Mai/or,  Sfc,  vs.  Goetckius 139 

2.  "Where  the  Court  charges  the  Jury  that  it  is  "  not  a  Utile 
surprised  tliat  there  should  he  an  attempt  made  to  acquit 
the  defendant^^  who  was  indicted  for  an  assault  and  bat- 
tery; but  at  the  same  time  instructed  them  that  it  was 
their  duty  to  acquit  or  convict,  according  to  the  evidence, 
under  the  definition  t)f  the  offence:  Held,  that  although 
the  first  part  of  the  charge  was  clearly  objectionable,  yet, 
taking  the  whole  together,  there  was  not  such  error  in 
law,  as  would  authorize  a  reversal  of  the  judgment,  and 

the  granting  of  a  new  trial.  .  Keaton  vs.  T^te   State.  —        189 

3.  It  IB  the  duty  of  the  Court  to  apply  the  law  to  the  facts 
of  the  case,  as  ascertained  by  the  evidence!     And  it  is 

\  error  in  the  Court  to  submit  the  whole  case  to  the  Jurv, 
with  direction  to  find  as  they  shall  think  right  and  prop- 
er between  the  parties,  regardless  alike  of  the  law  and 
the  facts.  The  Auckersville  Bank  et  al.  vs,  HemphiU 
et  al i 396 

«        • 

4.  It  is  error  in  the'  Court  in  summing  up  to  the  Jury, 
to  select  one  .piece  of  evidence,  and  express  a  strong 
and  decided  opinion  *  respecting  it.     Either  the  whole 

^' .     testimony  should  be  presented,   or  else  the  duty  had 

better  be  altogether  omitted.     Johnson  vs.  Kinscy 428 

5.  Where  the  is«ue  before  the  Jury  is,  whether  a  party 
has  waived  a  lien  given  him  by  contract,  or  by  opera- 
te     tion  of  law,  it  is  error  in* the  Court ^to  charge  that  the 

testimony  should  be  clear  and  explicit.  It  is  sufficient 
that  the  Jury  be  satisfied  of  the  fact.  WUliams  H  al. 
vs.  Chapman ^ 467 

6.  It  is  error  in  the  Court,  although  he  may  cljfarge  the 
law  correctly,  to  instruct  the'  Jury  as  to  a  sta^  of  facts 

not  proven.    Butt,  Trustee,  vs.  Maddox. ,. 49t^ 
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See  Criminal  Law,  7,  8.     New  Trial,  12. 

CIRCULAR. 
See  JEoidence,  19. 

CITIES  AND  CITY  AUTHORITIES. 

1.  In  case  of  actual  necessity^  to  prevent  the  spreading  of 
a  fire,  or  any  other  great  public  calamity,  the  piivate 
property  of  an,  individual  may  be  taken  and  used  or  des-  ^ 
troyed,  for  the  relief  or  protection  of  the  many,  without 
subjecting  those  who  act  by  order  of  the  constituted  au- 
thorities, to  personal  liability.     Bishop  and  Parsons  ijs. 

The  City  of  Macon 200 

2.  But  where  the  private  property  of  an  individUaT,  the 
whole  or  part  of  which  might  have  been  saved  to  the 
owner,  is  taken  or  destroyed  for  the  benefit  of  the  public, 
those  iox  whose  supposed  benefit  the  sacrifice  was  made, 
ought,  in  equity  and  justice,  and  are  bound  under  the 
Constitution  of  the  U.  S.  to  make  good  the  loss  which 
the  individual  has  sustained yi;>r  the  common  benefit.  lb. 

3.  Where  the  same  extent  of  loss  would  have  been  sus- 
tained, as  the  necessary  consequence  of  the  fire  or  other 
public  calamity,  if  the  property  had  not  been  thus  de- 
sti'byed,  it  would  seem  that  in  such  case  the  sufierer  has 
no  equitable  claim  to  compensation.     lb. 


See  Ma£on,  1. 


CITIZENS. 


See  JWry,  1. 


CLAIM. 


See  AdmW,  ^  4. 


1.  Where  a  plaintiff  mfi,fa,  founded  on  a  judgment  quan- 
do,  levies  on  a' negro  claimed  by  a  third  person,  proof 
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that  the  negro  belonged  totbeintealateathisdeatb.  and 
has  never  been  in  the  poBB^ion  of  the  administrator, 
nor  controlled  bf  him  sin^  his  appointment,  is  sufficient 
to  remove  tbe  ontu.    Allen  vt.  MtUthewi 

3.  Upon  tbe  trial  of  a  claim  case,  where  the  claimant  daims 
through  a  jadgment  of  foreclosure,  od  amortgagemade 
'by  the  defendant  io  fi.Ja.  to  bis  vendor,  the  plaintiff  in 
fi.Ja.  may  impeat^  the  judgment  and  mortgage,  and 
prove  it  fraudulent  on  tbe  trial.  WiiHatiu,  Adn'r,  vt.  ^ 
Martm. 

3.  When  mortgaged  property  is  levied  cm  under  a- judg- 
ment of  foreclosure,  and  a  claim  interposed,  theplaiutiff 
in  execution  must  prove  title  to  the  property  in  the  de- 

,  fendant,  at  the  date  of  tbe  mortgage,  or  make  out  a  pri- 
ma Jade  case,  by  proof  of  possession  in  tbe  mortgagor, 
at  l^at  time,  before  the  claimant  is  put  upon  an  exhibi- 
tioD  «f  his  title.    BuU,  TnuUe,  v>.  Maddax. 

4.  Where  the  property  is  claimed  by  a  trustee :  Sdd,  that 
tbe  mortgage  deed  and  judgment  of  foreclosure,  (al- 
though the  mortgage  redtes  that  the  property  is  and 
has  been,  for  some  time,  in  the  poseession  of  ^e  clotm- 
ant  in  bis  natural  character ;  and  although  the  mortg^e 
deed  is  attested  by  the  claimant  as  a  Magistrate,}  do  not 
raise  ^primajaeie  presumption- of  right  and  title  id  tbe 
mortgagor  to  the  property.     lb. 

■  S.  An  order  of  tbe  Court  of  Ordinary,  directing  tbe  sale  of 
lands  belonging  to  an  estate,  ia  e 
competent  jurisdiction,  and  cam 
peached  collaterally,  by  an  bei 
Hence,  when  land  is  cltumed  at 
vertised  and  offered  under  sucl: 
tent  for  the  claimant  to  prove  tl 
and  the  land  divided'witboutan 
there  were  no  debts  to  be  paid 
BunA,^  Adm'r 
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CLERK  OF  ORDINARY. 

See  Court  of  Ordinary/,  4. 

'  CLIENT. 

See  Attorney, 

CONFESSIONS. 

«  a 

See  'Criminal  Law,  5.. 

CONSENT  RULE. 
See  Pleading,  6. 

CONSTITUTION  U.  S. 

S^e  CitieSyifc*  1,2,  Z.     Limitation  of  Actumi,  2, 

CONSTITUTION  OF  GEOJlGIA- 

1.  The  Act  of  1837,  authorizing  and  requiriog  •  the  Gov- 
ernor, Secretary  of  State,  Surveyor  General'and  Comp- 
troller General,  to  correct  errors  in  grants,  and  to  issue 
alias  grants :  Held,  to  be  unconstitutional,  so  far  as  the 
rights  of  others  than  the  State  and  original  gi'antee  are 
concerned,    Hilliard  vs.  Doe  ex  dem,  Connelly 172 

» 

See  Equity,  17. 
:    .  CONSTRUCTION  OF  STATUTES. 

1.  In  the  construction  of  Statutes  made  in  derogation  of 
common  right,  and  in  favor  of  corporations  or  particular 
per6on«>  care  should  be  taken  not  to  extend  them  be- 
yond theii*  express  words  or  their  clear  import  The 
Mayor,  tfc.  ns.  The  Macon  and  Western  R.  R.  Co 221 

2.  Where  a  R.  R,  Co.  has,  by  their  charter,  the  exclusive 
right  to  carry  and  transport  persons,  produce,  merchan- 
dize and  all  othOr  things  over  their  road  from  Atlanta  to 
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Macon :  Hetd,  that  their  charter  did  not  confer  the  right 
to  engage  in  the  business  of  traosporting  produce 
through  the  City  of  Macon,  across  the  Ocmulgee  bridge 
from  tlieir  depot  to  another  R.  R.  depot,  for  the  accom- 
modation of  their  customers.     Ibid. 


3.  The  Act  of  1828,  which  provided  that  wagons  and  car- 
riages loaded  with  cotton  and  com,  should  pass  the  Oc- 
mulgee bridge  free  of  toll,  is  repealed,  pro  lanto,  by  ibe 
Actof  1847,  which  vested  iu  the  corporate  auiborities  of 
the  City  of  Macou,  the  right  to  regulate  the  tolls  of  said 
bridge — this  latter  Act  repealing  all  laws  and  parts  of 
laws  militating  against  its  provisions.     Jbid. 

See  Equitf/,  6. 

CONTINUANCE. 

See  CrimiMol  Law,  1,  2,  13,  14.     Pracfice  Supr.  Ct.  7. 

CONTRACTS. 

1.  'Where  P,  without  authority  of  law,  sold  the  land  of  N 
to  P  &  H,  afler  the  death  of  N,  and  before  administra- 
tion on  N's  estate,  and  received  a  part  of  the  purchase 
money  therefor  :  Held,  that  the  administrator  of  N  could 
not  maintain  an  action  against  P  for  ntoney  had  and  re- 
ceived to  his  use,  nor  for  the  use  of  the  estate  of  N,  for 

'  the  reayn  that  the  legal  representatives  of  N  bad  not 
been  deprived  of  any  legal  or  equitable  interest  in  the 
land,  by  such  unauthorized  sale,  as  would  equitably  en- 
title them  to  recover  the  purchase  money  therefor. 
CretM,  Ex'r,  w.  Heard,  Adm'r. 

2,  Money  paid  by  mittake  of  law 
in  an  actiou  for  money  had  and 
a  full  knowledge  of  all  the  &cts 
is  clearly  proven,  and  the  defend 
science,  retain  iL     Otdbreath  vt. 

3.  A,  being  insolvent  and  largely  i 
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certain  property  to  C,  to  be  held  in  trust  for  ihe  use  of 
A  and  his  family.  Afterwards  he  agrees  with  B,  in  con- 
sideration of  a  full  discharge,  to  turn  over  to  him  all  his 
property,  real  and  personal,  and  his  rights  of  property,  . 
and  accordingly  did,  excepting  that  conveyed  to  C  : 
Heldt  that  the  agreement  between  A  and  B  is  a  contract 
of  sale,  and  tjie  title  to  the  property  conveyed  to  C,  vest- 
ed in  B.     Woodard  et  ah  vs,  Solomon,  Ex*r 246 

See  Banks,  2,  3.  Equity,  20,  23  to  27.  Fraudtdmt  Con- 
veyances, 1,  2.  Infant,  1,  2,  3.  Limitations  of  Actions, 
3.     Marriage  Contract ,  1. 

CORPORATIONS. 

See  Construction  of  Statutes,  1,  2,  3.     Equity,  21. 

COTTON  RECEIPT. 

See  Bailment,  1,2. 

COURT. 
See  Equity, 11.     .  ' 

COURT   OF  ORDINARY. 

1,  The  Courts  of  Ordinary  in  this  State  are  Courts  o£  lim- 
ited jurisdiction,  and  the  facts  necessary  to  give  the 
Court  jurisdiction  of  the  particular  subject  matter,^ 
should  aifirmadvely  appear  upon  the  face  of  its  m-o- 
ceedings,  when  offered  as  evidence  in  any  other  Court. 

Grier  vs.  McLendon 362  * 

« 

2.  As  where  the  record  of  &  judgment  of  the  Court  of 
Ordinary  of  Troup  County,  was  offered  in  .evidence  to 
prove  the  appointment  of  a  guardian  of  a  ward  resid- 
ing in  the  State  of  Alabama :  Held,  that  it  should  affirm- 
qtivdy  appear  on  the  face  of  the  record  and  plToceed- 
ings,  that  either  the  person  of  the  ward  was  within  the 
County,  or  that  dhe  had  property  within  the  limits  of  the 
County,  so  as  to  give  the  Court  jurisdiction,  and  that  the 
want  (}f  jurisdiction,  either  of  the  person  ot  property  of 


the  ward,  appearing  on  the  face  nf  the  record  offered  in 
evidence,  it  was  properly  rejected.     Ibid. 

3.  "Wljeii  it  appears  that  the  Courtbad  jurisdictioD  of  the 
particular  subject  matter,  the  judgment  will  be  conclu- 
sive, when  offered  in  any  other  Court,  and  cannot  be  at- 
tacked collaterally.  In  order  to' set  oaide  such  ajudg- 
meut,  some  direct  proceeding  must  be  had  for'tbat  pur- 
pose, in  the  Cuurt  in  which  the  judgment  was  rendered. 
Ibid. 

4.  According  to  the  provisions  of  the  Act  of  1819,  the 
Justices  of  the  Inferior  Court  in  this  Stale  continue  in 
office  for  the  term  of  Jour  years,  and  until  their  succes- 
sors are  elected  and  qualified :  Held,  that  on  election  of 
Clerk  of  the  Court  of  Ordinary,  on  the  second  Monday 
in  January,  1849,  by  the  old  Justices,  lietween  the  elec- 
tion and  iptaiificatioH  of  their  successors  in  office,  was  a 
good  and  valid  election.  Boaner  vt.  The  Slalt  ez  rtl. 
Pitu. .' 

5.  An  order  of  the  Court  of  Ordinary,  directing  the  sale 
of  the  lands  of  an  estate,  is  a  judgment  of  a  Court  of 
competent  jurisdiction,  and  cannot  be  attacked  and  im- 
peached, collaterally,  by  an  heir  claiming  such  lands. 
Hence,  when  property  is  claimed  at  administrator's 
sale,  ad^'ertised  and  offered  under  such  order,  it  ia  not 
competent  fqr  the  claimant  to  prove  that  the  estate  was 
settled  and  the  land  divided  without  an  adnuniatratioii, 
and  that  there  were  no  delits  to  be  paid.     MeDade, 

•    Adm'x,  V*.  Bwch,  Adm'r ' 

COVENANT. 

1.  In  an  action  by  the  vendor,  on  a 
purphaser  in  the  deed,  the  assigi 
cannot  be  joined  with  him  as  part 
vt.  The  Water  Lot  Company. . . 

See  Equity,  20. 
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CREDITORS. 

See  Claim,  2,  Equity,  21.  Fraudulent  Conveyances,  1. 
Insolvent  Dehtorst  1.     Mortgage,  4. 

CRIMINAL  LAW. 

1.  Where  defendants,  indicted  jointly,  sever  on  their  trial, 
it  is  the  privilege  of  the  State's  counsel  to  elect  which 
shall  be  tried  first ;  and  where  issue  is  joined  upon  a 
plea  of  autrefois  acquit,  by  one  defendant,  before  he  an- 
nounces himself  ready  for  trial  on  the  merits,  and  that 
issue  is  disposed  of,  this  does  not  amount  to  an  election 
by  the  State,  and  the  other  defendant  may  be  placed 
first  on  his  trial.     Studstill  vs.  The  State 

2.  The  absence  of  a  witness,  the  object  of  whose  testimony 
is,  to  impeach  another  witness  expected  to  be  introduced 

*  by  the  State,  is  good  ground  for  a  continuance;  but  if 
the  witness  on  the  part  of  the  State  is  not  introduced, 
the  Court  will  not  grant  a  new  trial,  notwithstanding 
the  motion  for  a  continuance  was  refused.     lb» 

*  • 

3.  The  original  indictment,  with  the  verdict  and  judgment 
of  conviction  thereon,  against  the  principal  in  the  first 
degree,  \&  admissible  in  evidence  to  prove  his  guilt,  on 
the  trial  of  the  principal  in  the  second  degree.     Jhid. 

4.  The  record  of  the  trial  and  conviction  o£  the  principal 
in  the^r^^  degree,  is  conclusive  evidence  of  the  convic- 
tion, ^nd  prima  Jade  evidence  of  his  guilt,  upon  the  trial 
of  the  principal  in  the  second  degree ;  and  the  onus  lies 
on  the  defendant,  to  show  that  the  principal  in  the  first 
degree,  ought  not  to  have  been  convicted.     Ibid. 

5.  The  confessions  of  the  principal  in  the  first  degree,  are 
admissible  to  provo  his  guilt,  on  the  trial  of  the  princi- 
pal in  the  second  degree,  but  not  to  prove  the  participa- 
tion of  the  latter  therein.     Ibid. 

VOL.  VII.    77 


n 
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6.  It  is  not  competent  to 'prove  that  the  defendant  is  of 
weak  mind;  where^  it  is  admitted  that  he  is  neither  idiot, 
lunatic,  nor  insane.     Ibid, 

7.  Where  the  Cpurt  charges  the  Jury  correctly  on  a  point 
of  law>  it  is  no  error  that  the  Judge  did  not  specify 
more  minutely  the  shades  of  difference  in  the  law,  where 
no  request  is  made  by  counsel  for  this  purpose.     Ibid. 

8.  The  presiding  Judge  has  the  right,  and  it  is  his  duty  to 
declafe,  what  the  law  is  upon  a  given  state  of  facts,     lb. 

9.  It  is  not  necessary,  in  the  indictment,  to  charge  the  de- 
fendant to  be  a  citizen  of  the  County  where  the  offence 
is  alleged  to  have  been  committed.     Ibid. 

10.  The  iibbreviation  T7ios.  for  T7ionuUf  in  the  name  of 
the  Foreman  of  the  Grand  Jury,  indorsed  on  the .  back 
of  the  indictment,  and  written  in  full  in  the  body  of  it, 
is  no  variance.     3. 

11.  AH  technical  exceptions  to  indictments,  which  would 
be  good  at  Common  Law,  are  unavailing  under  the  Pe- 
nal'Code,  provided  the  "offence  is  charged  in  the  tem^ 
and  language  of  tbe  Code,  or  so  plainly,  that  t^e  nature 
of  tiie  offence  charged  may  be  easily  understood  by  the 
Jury.     Ibid. 

12.  Where  the  Court  charges  the  Jury,  that  it  is  *^not  a 
little  surprised  that  there  should  be  etn  attempt  made  to  ac- 
quit the  defendant^  who  was  indicted  for  an  assault  and 
battery,  but  also*  instructed  them  that  it  was  their  duty 
to  acquit  or  convict  the  defendant,  as  the  evidence 
might  or  might  not  bring  him' within  the  definition  of 
the  offence :  Held^  that  although  the  first  part^'dT  Ae 
charge  was  clearly  ol^ectionable,  yet,  taking^e  whole 
together,  there  was  not  such  error  in  law,  as  jwould  au- 
thorize the  reversal  of  the  judgment  and  t|^e  granting 

of  a  new  trial,     KAaton  V9.  The  State.  .^*'l 189 

13.  Where  a  defendant,  who  is  indicted  foi^urder*  tttMie- 
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a  motion  to  continue  bis  cause,  on  the  gtound  of  the  ab- 
sence of  two  material  witnesses,  wbo  had  been  sub- 
pcenaed,  it  is  no  error  for  the  Court  to  postpone  the 
trial,  and  compel  the  attendance  of  the  witnesses,  by  the 
process  of  the  Court.     Reese  vs»  The  State 373 

14.  Where  a  defendant,  indicted  for  murder,  moves  the 
Court  to  continue  his  cause,  on  the  ground  that  there 
was  great  excitement  and  prejudice  against  him  in  the 
public  mind,  so  that  he  could  not  have  a  fair  trial ;  and.' 
to  support  his  own  affidavit,  introduced  two  witnesses 
who  contradicted  the  defendant's  statements  as  to  such 
public  excitement :  Held,  that  it  was  no  error  in  the 
Court  to  refuse  a  continuance.     Ibid. 

15.  On  the  trial  of  the  defendant  indicted  for  murder,  it  is 
competent  to  give  in  evidence  all  that  was  done  by  the 
defehdant  at  the  time  of  the  Tcillingt  &nd  which  constitutes 
a  part  of  the  entire  transaction.     Ibid, 

16.  A  writ  of  error  does  not  lie  to  the  Supreme  Court,  in 
a  criminal  cause,  at  the  instance  of  the  State.     The  State 

vs.  Jones 422 

17.  Where  a  witness  had  been  subpoenaed  in  a  criminal 
prosecution,  to  attend  Court  out  of  the  County  of  his 
residence,  ip  behalf  of  the  defendant,  who  was  ac- 
quitted on  the  trial :  Held,  that  such  witness  had  no  le-  . 
gal  authority  to  charge  for  his  attendance  and  mileage, 
and  collect  the  same  on  his  subpoena,  as  an  execution 
against  the  defendant.     Howell  vs.  Black  well 443 

DECEIT. 

1.  Fraud  and  damage  constitute  a  good  cause  of  action, 
and  the  party  establishing  them  by  proof,  will  be  entitled 
to  recover,  to  the  extent  that  he  has  been  injured.  Chris- 
tian vs.  Penn ^ 434 

DEED. 

See  Evidence,  25,  Inanity,  1,  2,  3.  Limitation  of  Ac- 
tioMt  ^t  ^'    Registry,  l,  2.     Sheriff,  3,  4. 
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DELIVERY. 

DESCENT. 
See  Adn'rt,  !fe. 

DEVISE. 
See  WtUtX. 

DISCOVERY  AT  COMMON  LAW.. 
See  Emdaue,  13, 14, 15, 16. 

DISMISSAL  OF  SUIT. 
See  Practioe  Stipnme  Qmrt,  4. 

DISTRESS  WARRANT. 
See  Raa,  1. 

DISTRIBUTION. 
See  Adm'rt,  Ip:. 

DORMANT  JUDGMENT. 
See  ExeaUuM,  1,  2.     Mortgaget,  5.    Jitdgnemtt,  2,  3, 5. 


1.  In  order  to  pat  the  wide 
proriuoiiB  Tnade  in  her  fi 
and  her  legal  right  to  dc 
mentary  proriaion  in  h< 
esiprett  terms,  to  be  givei 
tendon  of  the  testator  to 
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clear  and  manifest  implication,^ from  the  will,  founded 
on  the  fact,  that  the  claim  of  dower  would  be  inconsis- 
tent with  thei  will,  or  so  repugnant  to  its  provisions,  as 
necessarily  to  disturb  and  defeat  them.  Tooke  et  ed,  vs. 
Mason  and  Wife  et  al : 20 

2.  The  Act  of  1839,  which  limits  the  widow's  application 
for  dower,  to  seven  years  from  the  death  of  her  hus- 

.  band,  operates  prospectively,  and  does  not  apply  to  ca- 
ses where  the  husband  died,  before  the  passage  of  that 
Act.  Und, 

3.  The  right  of  dower  is  not  within  the  Act  of  Limitations 
of  1767,     Hid. 

4.  To  constitute  an  equitable  bar  to  the  widow's  claim  of 
dower,  by  her  acts  and  acquiescence  in  the  provisions  of 
the  will  for  her  benefit,  so  as  to  raise  the  presumption 
that  she  had  made  her  election  to  accept  such  testamen- 
tary provisions  in  lieu  of  dower,  it  must  be  sho>vn  that 
she  was  cognizant  of  her  rights,  and  acted  understand- 
ingly.     Jbid, 

EJECTMENT. 

See  Parties^  1.   Pleadings  6,  7.   Practice  Supreme  Court,  5. 

ELECTION. 
See  Court  of  Ordinary,  4*     Criminal  Law,  1.     Dower,  1,  4. 

EQUITY. 

1.  In  applications  to  a  Court  of  Equity  for  an  injunction 
to  restrain  a  trespass,  the  bill  must  allege  peculiar  cir- 
cumstances, tO'  show  that  the  injury  is  irreparable  and 
the  Common  Law  remedy  insufficient.  Hatcher  vs, 
Hampton r. - 49 

2.  The  mere  allegatioo  that  the  defendant  is  felling  the 
timber  of  the  complainant  is  nrot  enough,  without  farther 


averment  as  lo  some  peculiar  value  of  ibe  timber  for 
some  particular  parpose.     Jbid, 

3.  Chancery  will  ioterpoee,  by  injunctioii,  to  avoid  a  mul- 
tiplicity of  suits,  whero  there. are  sundry  persons  coatro- 
rertiog  the  same  right,  and  each  standing  upon  his  own 
pretensions ;  but  it  win  not  interfere  to  restrain  a  per- 
son, merely  because  be  is  guilty  of  3  repetition  of  the 
same  trespass,  pi^vided  the  case  is  abundantly  suscepti- 
ble of  compensation  in  damages.     Rid. 

A.  Where  a  bill  in  Equity  is  arnended  by  the  complainants 
at  .the  first  term,  and  served  within  two  months  thereaf- 
ter, defendant  cannot  excuse  himself  from  complying 
with  the  usual  rule,  on  the  ground  of  the  amendment, 
DHkre  especially  as  to  the  original  tnll.  Whether  or  not 
a  sufficient  time  has  elapsed  from  the  service  of  the 
amendment,  to  require  an  anawer  to  that,  at  the  suc- 
ceeding term,  is  a  question  for  the  sound  discretion  of 
tbe  Court,  where  the  order  allowing  the  dmendment 
does  not  specify  the  lime  .within  which  it  shall  be  an- 
swered. Carter  and  aiu)ther,  Ex'u,  vt.  McDoagaU  mtd 
otken 

5.  Where  formal  parties  to  a  bill,  residing  without  the  ju- 
risdiciioD  of  the  Court,  against  whom  no  decree  is 
prayed,  have  not  been  served  personally  or  by  publica- 
tion, tbe  cause  may  still  proceed  against  the  real  parties 
who  are  served.     Rid. 

6.  A  defendant  in  Equity  is  not  required  to  answer  at  the 
term  to  which  the  bill  is  returned.  The  words,  "  mz( 
Ctmrt,"  in  the  Act  of  1799,  construe 

Court  after  that  to  which  th's  bin  is 
(V.  Metiortft-'. ■ 

7.  An  application  by  a  defendant  to  file 
swer  in  Chancery,  will  be  nvrowly 
ed  ;  and  to  authorize  the  Court  to  a 
nocessary  case  must  be  clearly  mad' 
*ignte,  M.  Betor,  Adm'rx,  et  ai 
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•         •     •  • 

8.  The  application  to  the  Court  foV  leave  to  file  a  supple- 
mental answei^,  on  the  ground  of  a  mistake  in  fact,  or 
Burprise,   milst  be  accompanied  with  aii  affidavit,  in 
which  the  defendant  must  swear,  that  when  he*  piit  in    * 
his  original  answer,  he  did  not  know  the  facts  or  circum- 
stances on  which  he  applies,  or- any  other  circumstances, 
upon  which  he  ought  to  have  stated  the  facta  otherwise,, 
or  that  when  he  swore,  to  his  original  answer,  he  meant 
to  swear  in  the  sense  in  w|iich  he  now  desires  to  be  at 

.  liberty  to  swear  to  it.  Carey,  Assignee,  vs.  Ector, 
AdmWx,  ct  al -• : . . . .         99 

* 

9.  Where  a  decree  sought  to  be  reviewed^  appears  6n  the 
record  to  haVe  been  entei*ed  upon  a  voluntary  settle- 
ment of  the  parties,  a  bill  of  review,  will*  not  lie,  al- 
though the  Original  decree  be  irregular.    Margraves  vs.  • 
Leuns-.,^ ;  .*. .       110 

«  * 

10;  A  bill  of  review  will  not  be  entertained  where  it  would 
be  unjust  and  unconscientious  to  disturb  the  ^rst  ^e-  ^ 

cree,  or  where  the  same  result  would  inevitably  take 
place  on  a  re-hearing.     Ibid.-  *     •      ^ 

11.  An  examination  into  thfe  relative  powers  and  province 
of  the  Court  and-  Jury,  in  Equity  causes,  undex  the 
Constitution  and  laws  of  Georgia,     Ibid.     •        ,    . 

12i  What  is  the  limitation  to  bills  of  review  in  this  State? 
Qitere.     Ibid. 

13.  Under  our  present  system,  vsriH  bills  of  review  lie  for 
errors  apparent  upon  the  record  1     Quere.     Ibid. 

14.  Trusts  intended  by  the  Courts,  of  Equity  not  to  be 
reached  by  the  Statutes  of  Limitation,  are  those  techni- 
cal, continuing  lirusts,  which  are  not  at  all  cognizable  at 
law,  but  fall  within  the  proper,  peculiar  and  exclusive 
jurisdiction  of  Coiirts  of  Chancery.  Thomas  vs*  Brins' 
JieU : 151 

15.  Where  no  replication- is  filed  to  an  answer  in  Equity, 
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and  the  parties  go  to  trial  upon  the  bill  and  answer,  the 
' ,  whole  of  the  answer,  whether  responsive  to  the  bill  or 

not,  is  taken  as  true.     Baldmn  vs.  Lee ISG 

16.  Bill  for  an  account  by  client  against  an  attorney,  should 
be  dismissed  on  demurrer,  if  an  account  can  be  fairly 
taken  in  a  Court  of  Common  Law,  and  suitable  relief 
had ;  there  being  no  discovery  sought  or  required,  or 
allegation  in  the  bill  to  show  the  peculiar  remedial  pro- 
cess or  functions  of  a  Court  of  Equity  to  be  necessary. 
Powers  and  another  vs,  Crayi  Receiver y  ifc 206 

17.  To  confer  Equity  jurisdiction  in  this  State,  should  not 
the  bill,  in  every  case,  show  a  Common  Law  remedy  to 
be  inadequate  ?     Quere,     Ibid, 

18.  Where  a  plaintiff  in  JL  fa,  residing  in  one  County, 
directs  a  levy  to  be  made  on  personal  property  of  the 
defendant,  residing  in  another  County,  and  a  levy  is  ac- 
cordingly made  by  the  Sheriff  of  the  County  of  the  de- 
fendant's residence,  the  fact  of  sgch  levy  alone,  is  not 
sufficient  to  give  a  Court  of  Equity  jurisdiction  of  tho 
person  of  the  plaintiff,  and  compel  him  to  litigate  his 
rights  in  that  County.'    Mays  and  anotlter  vs.  Taylor.^       238 

19.  Where  a  bill  is  filed  against  the  defendant,  and  he  ob- 
jects to  the  jurisdiction  of  the  Court' as  to  his  person,  he 
must  make  the  objection  ihe  first  opportunitij ;  for  if  he 
subnets  to  the  jurisdiction,  and  litigates  his  rights  upon 
the  merits  of  the  case,  his  objection  to  tho  jurisdiction 
will  be  overruled.     Ibid. 

20.  Where  a  Court  of  Equity  acquires  jurisdiction  of  a 
cause  for  one  purpose,  it  will  i-etain  it,  generally,  to 
grant  relief  to  which  the  complainant  is  entitled,  although 
the  party  may  have  a  remedy  at  Law.     Ibid, 

21.  Where  a  Buit  was  pending  on  a  note,  IfStween  M  and 
T  &  C,  andT  was  about  to  filathe  plea  of  usury,  and  it 
was  agreed  between  M  and  T,  that  if  T  would  with- 
draw his  plea  of  usury,  and  let  judgnlent  be  rendered 
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against  T  &  C»  that  M  would  not  collect  the  judgpient 
out  of  T,  until  he  had  exhausted  all  the  property  of  C* 
and  M  failed  to  comply  with  his  agreement :  Hddf  that 
the  breach  of  the  agreement  hy  M,  was  no  ground  for  a 
Court  of  Equity  to  open  and  impeach  the  judgment,  on 
the  ground  of  usury  in  the  note  on  which  it  was  found- 
ed.    Ibid. 

22.  A,  heing  insolvent  and  largely  indebted  to  B,  conveys 
certain,  property  to  C,  to  be  held  for  his,  A's,  use,  and 
that  of  his  family,  and  delivers  possession.  Afterwards, 
he  agrees  with  B,  in  consideration  of  a  full  discharge,  to 
turn  over  to  him  all  his  property,  real  and  personal,  and 
all  his  rights  of  property.     In  pursuance  of  this  agree- 

-  ment,  A  turns  over  to  B  all  his  property,  except  that 
conveyed  to  C,  and  B  executes  to  him  a  full  release: 
Hddt  that  the  agreement  between  A  and  B  is  a  contract 
of  sale,  and  that  the  title  to  all  A's  estate  vested  in  B,  in- 
cluding tjhe  property  conveyed  to  C :  Held^  that  the 
conveyance  to  C  is  a  mere  nullity,  and  so  to  be  regard- 
ed, when  in  any  Court  it  comes  in  conflict  with  the 
rights  of  creditors ;  and  also,  that  the  judgment  credi- 
tors of  B — he  being  also  insolvent,  and  a  return  of  "nulla 
bona*'  on  their  executions — may,,  in  a  Court  of  Equity, 
by  decree,  apply  the  property  so  conveyed  to  C,  in  pay- 
ment of  their  judgments,  together  with  the  rents,  issues* 
*  and  profits  thereof.  Wbodard  et  al.  vs,  Solomon  and  an- 
other, ExWs ^ 246 

23.  In  a  bill  filed  to  set  aside  an  award,  tb ftefendant  niay 
rely  upon  the  award  without  pleading  it.  Tyler  vs. 
Stephens  and  another,  AdmWs ' 278 

24.  Relief  can  be  had  against  a  deed  or  contract,  in  writ- 
ings founded  in  mistake  or Jraud.     Trout  vs.  Goodman. .       384 

25.  The  mistake  may  be  shown  by  parol  proof  of  the  de- 
clarations of  the  vendor,  made  subsequent  to  the,  sale. 
Ibid. 

26.  Relief  will  be  granted  in  all  cases  to  the  injured  party, 

VOL.  VII.    is 
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whether  he  seti  up  the  mistake  aiBnoativety  by  HQ  or 


27.  The  power  of  recti^ng  and  reforniing  written  con- 
tracts, on  the  ground  of  mieiake,  cocBtitutea  a  distinct 
branch  of  Equity  jnrisdiction,  though  it  is  one  which 
Courts  of  Chancery  witl  exercise  very  sparingly,  and 
upon  the  clearest  and  most  eatisfaetory  proof  only,  as  to 
the  intention  of  the  parties.    Ibid. 

28.  If  it  be  eyident  that  both  partiea  were  mistaken  in  a 
material  point,  as  to  the  true  boundary  or  lines  of  the 
survey,  a  Court  of  Equity  will  grant  relief  ID  the  buy- 
er.   Rid. 

29.  When  a  canse  in  Chancery  is  submitted,  on  the  bill  and 
-  answer  alone,  to  the  Jury,  and  the  answer  plainly,  fiiUy 

and  positively  denies  all  the  facts  and  circumstances  , 
charged  in  the  bill. upon  which  the  complainants*  equi- 
ty is  founded,  do  decree  can  be  rendered  in  favor  of  the 
complainants.  TAe  RuckertpiUe  Baiftk  tt  of.  Tt.Jame* 
HemphUt  etal 396 

30.  Themereexistenceof  cross-demaods  willnotbesaffi- 
cient  to  justify  a  set-off  in  Equity,  A  debtor  to  a  buk 
for  borrowed  money,  cannot  set-off  against  his  note  or 
a  judgment  recovered  thereon,  the  dividend  that  wilt  be 
coming  to  him  as  a  stockholder  in  the  company  whan  its 
affairs  are  wound  up.  A  set-off  is,  ordinarily,  allowed 
in  Equity,  only  whm- the  party  seeking  tb^  benefit  of 
it  can  show  some  equiti 

against  his  adversarj^'s 

31.  It  is  otherwise  if  thi 
,  set-off  the  debts  sgainsl 

a  case  a  Cnurt  of  Equi 
fonnsnce  of  the  stipuls 
the  party  might  be  remi 

32.  Where  a  bill  was  filed 
n^ent  of  separate  and 
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stockholders  of  an  incorporated  company,  and  one  of' 
the  complainants  died  pending  the  suit :  Held^  that  the 
Bait  did  not  abate  as  to  the  other  complainants,  hut  that 
the  name  of  the  deceased  complainant  might  be  stricken 
out  of  the  bill,  and  the  other  complainants  proceed  to. 
obtain  a  decree  for  their  separate  debts.  Berry  et  al, 
vs,  Matthews  et  al ' .       457 

33.  Where  exceptions  have  been  filed  to  defendant's  an- 
*  swer  by  the  complainant,  and  he  afterwards  files  his  re- 
plication, and  the  cause  is  set  down  for  a  hearing,  the 
Court  will  hot  hear  the  exceptions  at  the  trial,  but  will 
consider  them  as  having  been  waived  by  the  complain- 
ant.    Ibid, 

34.  The  4th  Common  Law  Rule  of  Practice,  which  au- 
thorizes a  continuance  on  appeal  trials,  for  the  purpose 
of  making  a  substantial  amendment  to  either  declara*- 
l\6u  or  answer,  does  not  apply  to  Equity  causes.     Ibid. 

35.  The  6th  section  of  the  Judiciary  Act  of  1799,  and  the 
57th  Common  Law  Rule  of  Practice,  requiring  the 
production  of  books  and  papers  at  the  trial,  upon  ten 
days'  notice,  do  not  appjy  to  Equity  causes.     Ibid, 

.36.  When  an  administrator,  upon  the  discharge  of  his 
first  sureties,  gave  a  new  bond  and  subsequently  be- 
comes insolvent :  Held^  that  Equity  will  entertain  juris-  ' 
diction  of  a  bill  against  the  administrator  and  both  sets 
of  sureties,  praying  a  discovery  of  the  amount  of  the 
devastavit,  and  the  time  when  it  occurred,  in  order  to 
charge  each  set  of  sureties  according  to  their  respective 
liabilities  on  their  bonds.  Alexander,  Adrn'r,  vs.  Mer- 
cer et  id ' 549 

37.  It  is  not  necessary,  in  order  to  sustain  such  a  bill,  to 
obtain,  /irst,  a  judgment  against  the  principal,  it  being 

'  competent  for  a  Court  of  Equity  so  to  mould  its  decree 
as  to  mete  out  ample  justice  and  full  protection  to  all 
parties,  by  rendering  the  assets  of  the  estate  first  liable, 
the  individual  property  of  the  administrator  next,  and 
the  property  of  the  sureties  only  ultimately  liable.   Ibid, 
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38.  Snch  a  Inll  will  be  mora  especially  suatained,  whete 
it  is  Alleged  that  b  portioo  of  the  tUBets  of  tbe  eatate 
have  been  delivered  up  to  the  secoDd  set  of  sureties,  to 
iudemniij  tbem  from  Hsbility,  the  uature  and  Tslae  of 
which  are  unknown  to  the  complainant,  who  sues  as 
adminutrator,  de  bonit  mm,  of  tbe  deceased.     Ibid. 

39.  A  bill  against  tbe  representatives  of  a  deceased  ad- 
ministrator, setting  fonih  his  accounts,  making  no  alle- 
gadon  of  &aud  or  mistake,  will  be  sustained,  to  allow  a 
recovery  for  interest,  if  any  dae,  upon  the  accounts,  and 
also  for  commiseions  illegally  retained.  Akin  «t  al.  tv. 
mi  ftal 

40.  A  bill  by  distributees  against  the  representatives  of  a 
deceased  administrator,  will  not  be  entertained  aftfr  a 
lapse  of  wiieten  years  from  the  rendering  of  the  ac- 
counts to  the  Court  of  Ordinary,  where  there  ig  no  aUe- 
gation  of  fraud  brmistake,  and  no  excuse  for  the  delay. 
2iid.  , 

41.  A  Court  of  Equity  will  enjoin  an  admbistrator  jrom 
recovering  a  tract  of  land,  where  the  intestate  has  been 
dead  26  years,  and  the  heirs  were  all  of  age  at  die  dme 
of  tbe  death,  and  for  more  than  seven  years  next  before 
the  commeoceHient  of  the  aciiooi  and  wher?  there  are 
no  debts  against  tbe  estate,  and  tbe  defendant  has  been 
in  adverse  possession  for  more  than  twenty  years  before 
administration  granted.     Jo»ekin  vt.  Hailand, ^dttCr., , 

42.  In  a  bill  by  the  ward  againHt  the  guardian  for  sMtle- 
meiit,  alleging  that  he  has  wasted  the  estate ;  that  his 
sureties  have  been  discharged  1 

ry  ;  that  the  waste  occurred  h 
that  the  complainants  have  n 
&ct,  but  by  resort  to  the  consi 
and  a  discovery  and  decree  is 
fixing  the  (tiM  of  the  waste,  n 
sureties  in  a  fiitnre  action ;  the 
lowed,  bat  no  opinion  given  as 
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cree  in  a  future  suit  against  the  sureties.     Woode  vs. 
Woods -  -  - 587 

See  EcidencCf  25.     Infant^  3.     Vendor  and  FurcJiascr,  1 
to  4,  7,8.     WilU,l. 

.  ERROR. 

V 

See  Oharge  of  Ou  Court,  3,  4.     Prdctice  Supreme  Court, 
.  Writ  of  Error. 

•  •  •       * 

EVICTION. 

» 

See  Vendor  and  »Purch(uert  1,2,  3. 

EVIDENCE. 

'  1.  A  party  in  a  Court  of  Justice  is  not  estopped  to  deny 
Jacts  recited  in  an  Act  of  the  Legislature.  It  is  no  law, 
and  the  Court  is  not  bound  to  take  judicial  cognizance 
of  it.  The  trial  of  the  ti'uth  of  facts  belongs  to  the  Ju^ 
dicial  part  of  the  Government.  Dougherty  vs,  Bethune, 
Assignee ". 90 

2.  Where  the  rights  of  a  party  plaintiff  depend  upon  the 
facts,  that  an  assignment  was  made  by  a  bank  to  the  de- 
fendant, and  that  he  accepted  it,  the  plaintiff  must  prove 
them,'  notwithstanding  they  are  recited  in  a  public  Act 

'  of  the  Legislature.     Ibid, 

0 

3.  S,  an  attorney,  gave  to  C,  a  receipt  for  a  note  to  collect, 
in  which  the  note  is  described,  but  an  indorsement  by 
R  omitted :  Held,  in  an  action  by  C  against  S,  it-  was 
competent  to  prove  the  indorsement  by  parol.  Coz  vs, 
SuUivan .- 144 

4.  In  a  suit  by  a  bank,  the  defendant  having,  introduced 
the  books  of  the  bank  in  evidence :  Held,  that  he  catinot 
impeach  the  books  as  a  whole,  but  may  show  that  parti- 
cular items  in  the  books  are  wrong  and  disprove  them, 
and  by  mistake  or  fraud  they  have  been  improperly 
kept.     The  Merchants*  Bank  vs,  Rawls,  Adm'x,  etal,,       191 
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5.  All  ancient  boundary,  corner  or  station  tree  caonof, 
generally,  be  proved  otherwise  than  by  reputation-^ 
consequently,  hearsay  evidence  is  admissible  for  this 
purpose,  from  the  necessity  of  the  case.  It  is  not  the 
best  testimony,  however,  to  prove  the  identity  of  a  tract 
of  land ;  there  being  higher  evidence  of  the  fact  in  the 
p^wer  of  the. party.     Mdrlin  vi,  Atkinson 1 .  —       228 

6.  The  teatimony  of  a  subscribing  witness  to  a  submission 
and  award,  is  the  best  evidence  of  their  execution.     Ty- 

.  ler  vi,  Stephens  and  anoiJur,  AdmWs  — ' —  — .1 . .       278 

7.  When  a  plea  of  fomjer  recovery  is  filed,  and'  the  re-  ■ 
cord  tendered  to  support  it(  it  is  a  question  for  the  Court 
to  determine,  upon  inspection  and  comparison,  whether 
the  cause  of  action  is  the  same,  and  if  not  the  same,  the 
record  will  be  repelled  ;  atid  if  it  is  admitted,  it  then 
also  becomes  ti  question  for  the  Court,  how  far  and 
when 'parol  evidence  will  be  admitted  to  show  that  the 
cause  of  action  was  not  submitted  and  passed  upon  in 
the  former  trial.  AdmWs  of  McFarland  ns.  Admr^s  of 
Freeman - ' 211 

8.  Where  the  cross- questions  in  interrogatories  grow  out 
of  the  direct  examination,  and  are  not  fu][ly  answered* 
they  will  be  rejected.      WiUiarns  vs.  Turner  and  an- 

.   other J 348 

«  r  ^ 

9.  A  witness  cannot  be  diacredited  by  proof  of  statements' 
made  out  of  Court,  irreconcileable  with  his  testimo,ny» 
until  he  has  first  been  examined  as  to  the  time,  place, 
person  and  circumstauces  involved  in  the  statements 
proposed  to  be  proved.    Ibid. 

10.  If  there  be  an  attesting  witness  to  an  instrument,  his 
evidence  of  its  execution  is  the  best,  and  tnust  be  pro- 
duced, if  in  the  power  o^  the  party.    Watts  vs.  KiUntm       356 

11.  If  the  witness  is  dead,  or  blind,  ot  insane,  or  has  be- 
come interested  since  the  execution  of  the  paper;,  or  is 
beyond  the  process  of  the  Court  ;,or  is  not  to  be  found 
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afler  diligent  search,  the  course  is,  to  prove  his  hand- 
writing.    Ibid. 

12.  ^ut  if  the  subscribing  witness  merely  makes  his  mark, 
proof  of  the  hand-writing  of  the  party  executing  the  in- 
strument, inay  be  adduced.     Ibid, 

13..  To  entitle  a  party  to  the  answers  of  his  adversary,  un- 
der the  Act  of  1847,  it  is  only  necessary  to  show  that 
they  will  be  material  evidence  in  the  cause ;  he  need 
not  state  that  they  are  indispensable.  Marshall  vs.  Riley,      367 

14.  The  application  for  the  answers  of  the  adverse  party, 
must  be  based  upon  the  affidavit  of  the  person  applying,  , 

or  some  showing  equivalent  thereto,  which  roust  be .  re- 
cited in  tlie  order  of  the  Courts  or  appear  of  record.  lb, 

.15.  No  person  can  be  compelled  to  answer  interrogatories 
which  would  subject  him  to  a  penalty  or  forfeiture,  or 
punishment  for  crime,  or  have  a  tendency  tfiereto.     lb, 

1 6.  If  a_  party  submits  to  answer  illegal  questions  under  pro- 
test, he  waives  no  right,  but  may  insist  on  his  objections 
at  the  he&ring ;  nor  can  the  contents  of  incompetent  tes- 
timony, extorted  by  authority  of  law,  be  proven  by  third 
persons,  who  have  seen,  and  read  it.     Ibid, 

i  • 

•    •  I  • 

17.  Where  the  presumption  of  a  grant  is  raised  by  parol 
evideiice,  the  same  may  be  rebutted  by  the  same  species 

of  evidence.     English  vs.  Doe  ex  dem.  Register 387 

« 
* 

18.  One  of  the  methods  of  impe^hing  a  witness,  is  by  pro- 
ving that  he  has  made  statements  out  of  Court,  contrary 
to  what  he  has  testified  at  the  trial.  But  before  this 
can  be  done,  the  witness  must<  be  first  asked,  himself, 
upon  cross-examiftation  or  upon  a  direct  examination, 
at  the  instance  of  the*  party  who  seeks  to  bring  his  cred- 
it into  question,  whether  or  no  he  has  said  or  declared 

that  which  is  intended  to  be  proved.    Johnson  vs,  Kinseyt      428 

19.  Where  a  printed  circular,  produced  by  the  defendants,  . 
under  notice  from  the  complainants,  was  offered  in  evir 
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'  denca  by  the  latter,  to  prove  that  a  certain  joint  stock 
company  ^hs^  represented  to  the  public  that  they  bad 
been  incorporated  with  a  capital  of  $600,000 :  Held^  . 
that  it  must  first  be  proved  that  the  defendants  had  is- 
sued and  circulated  the  paper,  before  it  could  be  read  in 
evidence  against  them.     Berry  et  <d,  V9.  Matthew*  et  a/.       457 

20.  luterrogatories  taken  in  one  case^  in  order  to  be  used 
in  another,  must  be  between  the  same  parties  and  relate 

'    to  the  same  subject-matter;  and  then  will  be  introduced, 
only  from  the  necessity  of  the  case ;  the  witness  being 
dead,  or  beyond  the  jurisdiction  of  the  Court.     Craw- 
ford^ Gov.  ifc.  V9,  Word  et  al 445 

21.  Where  a  party  seeks  to  impeach  the  testimony  of  a 
witness,  on  the  ground  that  he  has  made  conti;adictory 

>  statements,  it  is  incumbent  on  ihe  party  to  announce, 

•  when  so  required,  the  statement  he  seeks  to  contradict* 
that  the  Court  may  judge  of  its  materiality.     WUliumd 

•  ^t  a/.  M.  Chapman 467 

22.  The  rule  requiring  to  lay  the  foundation  for  impeach- 
ing a  witness,  by  first  inquiring  of  the  witness  whether 
or  npt  he  has  made  the  statements,  does  not  apply  where 
the  evidence  to  impeach  the '  witness  is  his  sworn  depo- 
skions,  previously  taken  in  die  diame  cause.     Ibid. 

23.  Testimony  offered  avowedly  to  impeach  the  credit  of 
a  witness,  by  showing  contradictory  statements,  cannot, 
in  the  argument  befi>r6  the  Jury,  be  used  for  a  wholly 
different  purpose.     Ibid. 

« 

24.  The  opinion  of  a  witneaSi  (other  than  the  suhscrTbing 
witness,  or  a  physicia^O  is  not  competent  to  prove  the 
insanity  of  a  grantor,  unless  the  facts  and  ^rcumstances 

are  stated  on  which  it  is  founded.     Diclrtn  vs,  JoAmom.      484 

26.  When  a  grantor  goes  into  Chancery  to  avoid  his  own 
deed,  on  the  ground  of  insanity,  the  burden  is  upon  him 
to  prove  it  at  the  time  the  deed  was  executed,  the  law 
presuming  ^anity.    But  if  habitual  insanity  is  proven. 
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previous  to  the  execution  of  the  deed,  the  presumption 
of  law  is,  that  it  continues  to.  the  time  when  the  deed  was 
executed ;  and  the  hurden  of  proving  sanity,  at  the  ma- 
king-of  the  deed,  is  devolved  upon  the  other  side.     Snd. 

See  Claim,  5,  Court  of  Ordinary ,  1,  2,3,  4.  Criminal 
Law,  3,  4,  5,  6,  17.  Equity,  2,  4,  22,  26,  39,  40,  41. 
Lost  Pap^n,  1.     Registry  of  Deeds,  1,  2. 

EXECUTED  TRUST. 

See  Trust,  1. 

EXECUTION. 

1.  An  entry  on  9.Ji,fa.  by  the  SherilTof  any  County  in 
Georgia,  is  a  sufficient  compliance  with  the  Act  requi- 
ring a  return  within  seven  years,  by  the  proper  officer 

for  executing  the  same.    ^Duncan  vs»  Webb  and  Foster,  *    187 

2.  If  any  one  is  injured  by  the  false  or  fraudulent  return 
of  the  officer,  he  has  his  remedy.     Ibid. 

See  Illegality,  1.     Mortgage,  5. 

EXECUTORS. 

See  Adminittratort,  Ifc. 

•  FEES.  ; 

% 

See  Criminal  Law,  17. 

FERRY. 

1.  Seven  years  exclusive  and  continued  possession  and  en- 
joyment of  a  ferry  rigBt  is,  in  this  State,  presumption 

of  a  grant.     WUliams  vsl  Turner  and  another 296 

2.  Where  E  advances  to  T  tooney  to  purchase  a  tract  of 
land,  in  consideration  that  T  would  secure  the  ferry 

VOL.  VII.    79 
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right  in  the  land  to  £ : .  Hddf  that  an  implied  trust  is  cre- 
ated, as  to  the  ferry  right,  and  that  T  holds  it  as  trustee 
for  E.     Bid. 

PI.  FA, 

See.  Execution. 

FIRE. 

See  Citiet. 

FORFEITURE. 

See  Evidence,  15,  16. 

FORMER  RECOVERY. 

• 

1.  Where  a  plea  of  former  recovery  is  filed,  and  the  record 
tendered  to  suppoit  thu  plea,  it  is  for  the  Court  to  de- 
termine, upon  inspection  and  comparison,  whether  the 
cause  of  action  is  the  same ;  and  if  not  the  same,  the  re- 
cord will  he  repelled  ;  and  if  it  is  admitted,  it  then  also 
becomes  a  question  for  the  Court,  how  far,  and  when, 
parol  evidence  will  be  admitted,  to  show  that  the  cause 
of  action  was  not  submitted  and  passed  upon  in  the  for- 
mer trial.  Hill  and  another,  Adm^rs  of  McFarland,  v$, 
AdmWa  of' Freeman , 211 

2.  A  former  recovery  between  the  same  parties,  ^Athough 
not  an  absolute  bar  to  another  suit,  may,  nevertheless,  be 
conclusive  upon  some  of  the  matters  involved  in  the  se- 
cond action.     Christian  va,  Penn 434 

FRAUDULENT  CONVEYANCES. 

1.  A,  being  insolvent,  and  largely  indel^t^d  to-  B,  conveys 
certain  property  to  C,  to  be  held  fkr  the  use  of  A  and 
his  family..  Afterwards,  he  agrees  with  B  to  turn  over 
to^hira  all  his  property  and  rights  iof  property.  In  pur- 
suance of  this  agreement,  .A  turtfed  over  to  B  all  of  his 
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property,  except  that  conveyed  to  C,  and  B  executes  a 
release  :  Held,  that  the  title  to  the  property  conveyed 
to  Cv  vested  in  B ;  and  that  the  conveyance  to  C  is  a 
mere  nullity,  stnd  so  to  be  regarded,  whenever  in  any 
event,  it  comes  in  conflict  with  th^  rights  of  creditors. 

Woodward  et  al.  vs,  Solomon  and  another,  JEx*rs 246 

« 

2.  If  an  insolvent  debtor,  pending  suit,  runs  personal  prop- 
erty to  another  State,  for  the  purpose  of  defeating  his 
creditor,  and  there  sells  it  to  one  who  has  full  knowl- 
edge of  the  fraudulent  purpose  for  which  it  was  removed, 
the  contract  will  be  declared  void  in  the  Courts  of  this 
State,  in  a  contest  between  the  vendee  and  creditor. 
WatU  vs.  Kilbum 356 

3.  A  honajide  purchaser,  witlumt  notice,  from  a  purchaser 
toith  notice  of  the  fraud,  will  be  protected.     Herndon 

vs.  Doe  ex  dem.  Kimball 432 

See  Insolvent  Debtor,  1«  2.     Mortgage,  4. 

GARNISHMENT. 

1.  Where  a  warehouse-man  gives  a  receipt  for  cotton 
stored  by  A,  in  which  he  promises  to  deliver  the  cotton 
to  A  or  the  bearer  of  the  receipt,  and 'is  subsequently 
served  with  a  summons  of  garnishment,  by  a  creditor  of 
A':  Held,  that  he  is  not  relieved  from  liability  by  the  de- 
livery of  the  Cotton  to  the  holder  of  the  receipt,  to  whom 
it  was  transferred  after  the  service  of  the  garnishment. 
Smith  vs.  Picket. 104 

See  Bailment,  2. 

GRANTS. 

1.  The  Act  of  1837,  authorizing  and  requiring  the  Gov- 
ernor, Secretary  of  Stato»  &c.  to  correct  errors  in  grants, 
and  to  issue  alias  grants,  i^  unconstitutional,  so  far  as  the 
rights  of  others  than  the  Slate  and  origin&l  grantee  are 
concerned.    Hilliard  vs.  Doe  ex  dem.  Connelly 172 
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2.  If  a  grant  be  yoid  upon  its  face,  or  be  iasued  without 
authority,  or  against  a  probibition  in  a  Statute,  or  if  the 
State  baa  oo  title,  it  may  be  impeached  collaterally  in  a 
Court  of  Law.  But  in  general,  other  objections  and 
defects  must  be  put  in  issue  by  a  regular  course  of  plead- 
ings, by  bill  or  scire  factoi.    Ibid, 

3.  Where  the  presumption  of  a  grant  is  raised  by  parol 
evidence,  the  presnmption  may  be  rebutted  by  the  same 
species  of  evidence.    English  vs*  Dae  ex  dem.  Register      387 

GUARDIAN. 

See  Adm*rSf  Sfc.  Court  of  Ordinary,  2. 

ft 

GUARDIAN'S  BOND. 

.See  AdmWif  4^  1, 2. 

HABEAS  CORPUS. 

1.  The  Inferior  Courts  in  this  State  have  jurisdiction,  un- 
der the  Act  of  1847,  to  discharge  defendants  imprisoned 
on  mesne  or  final  process  for  debt,  (when  the  jail  fees 
are  not  paid  weekly,)  on  a  writ  of  habeas  corpus;  and 
the  judemfent  of  such  Court,  whether  erroneous  or  not, 
ordering  the  Sheriff  to  discharge  a  defendant,  impris-  ^ 
oned  on  final  process  for  debt,  will  be  a  protection  to 
such  officer.     Chamblee  vs.  Holconibe 419 

HEARSAY. 
See  Evidence^  5. 

HOUSE  OF  ENTERTAINMEKT. 
See  Tavern  License,  1. 

HUSBAND  AND  WIFE. 
See  Dower.     Marriage  Contract,.!.     Will,  1. 

« 

IDIOT,  LUNAtlC,  &c. 
See  CHmmo^  .Lav,  €.  v. 
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IGNORANCE  OF  THE  LAW. 
See  Atcard,  1.     Mistake  of  the  Law, 

ILLEGALITY. 

1.  When  an  affidavit  of  illegality  id  made  to  an  execution, 
under  the  proyiaions  of  the  Judiciary  Act  of  1799,  for 
causes  which  existed  prior. to  the  rendition  of  the  judg- 
ment, such  affidavit  will  be  overruled*  The  Mayors  Sfc. 
vs.  The  Trustees,  ifc - .  -  •       204 

ILLEGITIMATE.     . 


See  Bastard, 


IMPLIED  TRUST. 


See  Ferry  f  2. 


IMPROVEMENTS. 

r 

See  Vendor  and  Purch<iser,  4. 

INDICTMENT. 
See  Criminal  Law,  1,  9, 10, 11. 

*  . 

INFANT. 

r 

1.  The  contracts  of  infants  are  not  void,  but  voidable,  at 
the  election  of  the  infant,  when  arriving  at  full  age.  - 
Strain  vs.  Wrighi^j 568 

2.  When  an  infant  purchases  property,  gives  his  note  for 
the  purchase  money,  and  receives  the  property  into  his 
possession ;  and  after  arriving  at  full  age,  disaffirms  the 
contract,  by  a  plea  of  infancy  to  a  suit  upon  the  note  : 
Hddi  that  the  title  to  the  property  revested  in  the  vend- 
or, or  his  legal  representatives,  and  that  the  infant  should 
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restore  the  property  to  the  owner,  apon  a  didaffirmance 
of  the  contract.     Ibid, 

3.  Where  an  infant  had  purchased  a  negro,  and  paid  part 
of  the  purchase  money,  and  gave  his  note  for  the  balance, 
and  took  the  negro  into  his  possession ;  and  afterwards, 
to  a  suit  instituted  on  the  note  by  the  vendor,  he  disaf- 
firmed the  contract  by  a  plea  of  infancy :  Hdd,  that  in- 
asmuch as  the  remedy  of  the  vendor,  under  the*  peculiar 
facts  of  the  case,  to  secure  the  possession  of  the  negro 
at  Law,  was  inadequate  and  difficult,  a  Court  of  Equity 
would  entertain  jurisdiction,  and  decree  a  sale  of  the 
negro,  and  out  of  the  proceeds  thereof,  re-imburse  the 
infant  the  amount  paid  by  him,  and  decree  the  balance 
to  the  vendor  or  his  legal  representative.     Ibid, 

m 

See  Aimers,  ifc.  7.     Limitation  ofActitms,  8,  9,  10. 

INFANT  IN  VENTRE  SA  MERE. 
See  Adm'rst  Ijfc*  7. 

INFERIOR  COURT. 
See  Qmrt  qf  Ordinary ,  5.     Habeas  Corpus,  1. 

INDORSER. 
See  Promissory  Notes,  1. 

INJUNCTION. 
See  E^ity,  I,  2,  3,  17,  20. 

r 

INN. 
See  Tavern  License,  t " 

INSANITY. 
I.  When  a  grantor  goes  into  Chancery  to  avoid  his  deed, 
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I 

upon  the  ground  of  insanity,  the  hurden  is  upon  him  to' 
pr6ve  it  at  the  time  the  deed  was  executed,  the  law  pre- 
suming sanity.  But  if  habitual  insanity  is  proven  pre- 
*  vious  to  the  execution  of  the  deed,  the  presumption  of 
law  is,  that  it  continues  to  the  time  when  the  deed  is  ex-  • 
ecuted;  and  the  hurden  of  proving  sanity  is  devolved 
upon  the  other  side.     Dicherk  vs.  Johnson 484 

2.  In  such  a  case,  one  is  insane  who  has  not  strength  of 
mind  and  reason,  equal  to  a  clear  and  full  understanding 
of  the  nature  and  consequences  of  his  act,  in  making  a 
deed.     Ihid, 

3,  The  Statute  of  Limitations  will  run  against  an  insane 
person,  from  the  time  of  his  restoYation  to  sanity,  with 
knowledge  of  the  existence  of  the  deed.     Ibid. . 

See  Evidence,  2,  4. 


INSOLVENT  DEBTOR. 

1.  An  insolvent  dehf or  cannot  prefer  one  class  of  creditors, 
under  the  Act  of  1818,  hy  a.  conveyance  in  trust  for 
their  benefit.  The  decision  in  Ezekid  vr.  Dixon  ap- 
proved.    Brown  et  al.  vs.  Lee  et  aX , . 

See  FrauduUiU  Conveyances^  2.     Mortgages^  4. 
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INTEREST. 


See  Judgment,  3. 


INTERROGATORIES. 


See  Evidence,  8, 13  to  IV,  20. 


JAIL  PEES. 


See  Habeas  Corpus,  1. 
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JUDGMENT. 

1.  -A  judgment  quando  binds  all  the  estate  of  the  defend-  • 
aut's  testator  or  intestate,  except  such  as  was  in  the 
hands  of  the  representative  at  the  time  of  the  judgment, 
or  such  as  bad  been  previously,  administered  by  him ; 
and  third  persons  cannot  take  advantage  of  the  form  of 
the  judgment  to  screen  property  in  their  hands  from  li- 
ability.    Allen  vi.  Matthews 149 

2.  The  assignee  of  a  judgment  which  has  become  dor- 
mant, may  revive  the  same  in  the  name  of  the  original 
plaintiff  for  his  use.     The  Mayar^  ifc.  vs.  The  Trustees 

of  Bibh  County  Academy,  ^ 204 

• 

3.  Judgments  rendered  prior  to  the*  Act  of  1845,  bear  in- 
terest at  the*  rate  of  S  per  centum.     Ibid. 

4.  When  a  judgment  lien  has  attached  on  personal  prop- 
erty, which  is  removed  by  the'  defendant  in  execution  to 
another  State  and  sold,  it  may  be  levied  on  and  sold 
under  execution,  if  brought  back  again  to  this  State. 

Wa  tts  vs.  KUhum 356 

5.  The  action  of  debt  lies  upon  a  dormant  judgment  in 

this  State.     Lockwood  vs.  Barefield 393 

See  AdmWs,  EzWs,  ffc.'  1, 2.  Claim,  2.  Court  of  Ordina- 
ry, 1  to  5.    Execution,  1,  2.    Fraudulent  Convey€mces, 

2.  Illegality,  1.     Lien,  1.    Limitation  of  Actions,  k, 

3.  Mortgage,  I,  2,  3,  5. 

» 

JURISDICTION.. 

See  Court  of  Ordinary,  I,  2,  3.    ^Equtt^^n. 

JURY:' 

1.  The  citizens  of  an  incorporated  city^  who  are  liable  to 
be  taxed  for  the  payment  of  the  verdict,  are  incbmpe- 
tent  to  sit  as  special  Jurors  iaa  the  trial  of  a  cause  in 
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which  the  City  CouncU  are  defendants.     The  Mayor, 

ifc.  vs,  Goetchitu^ - *.  - .  -       139 

2.  It  is  competent  for  a  Juror,  whose  verdict  is  impeach- 
ed on  the  ground  of  a  previously  expressed  jopinion 
against  one  of  the  parties,  to  support  his. verdict  by  an' 
affidavit,  denying  any  alleged  declarations,  or  ex|>laining 
them;  and  if  thus  denied  or  satisfactorily  explained,  a 
new  trial  will  not  be  granted.  The  Mayovy  ^c,  vs. 
Goetchius 139 

See  Equity,  11.    .New  Trial,  1, 2,  3. 

LAND. 

See  Contract,  1.     Limitation  of  Actions,  2.     Sheriff,  3,  4. 
Vendor  and  Purchaser,  1  to  4. 

LAPSE  OF  TIME. 

See  Adm^rs,  ^rc.  14.     Equity,  40.  Limitation  of  Actions,  11. 

LEGACY. 

See  Admr's,  4v.  6  to  13.     Promissory  Note,  2.     WtU,  1. 

LEVY  ON  PERSONALTY. 


■^ .  ^^ee  Equity,  17, 


LEVY  ON  LAND. 


See  Sheriff,  4. 


)     LICENSE. 


See  Tavern  License,  '^ 


lilEN. 


1.  Seven  years*  peaceable  posjj^sion  of  land  since  1822, 

VOL.  VII.     80 


i 

1 
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hj  a  bona  fidt  purchaser,  without  actual  notice  of  a 
judgment  agaiast  the  vendor,  will  protect  the  purdiaaer 
against  the  lien  of  a  judgment  obtained  prior  to  1822. 
Griffin  vs.  McKcnzie  and  another 163 

» 

See  Fraudulent  Conveyances,  2.  Judgment ,  1,  4.  Mort- 
gage, 1,  2,  3.     Steamboats,  ifc.l2, 

LIMITATION  OF  ESTATE. 

See  Marriage  Contract,  1. 

LIMITATION  OF  ACTIONS. 

» 

1.  Trusts  intended  by  the  Courts .  of  Equity,  not  to  be 
reached  or  affected  by  the  Statute  of  LimitatioDe,  are 
those  technical,  continuing  trusts,  which  are  not  at  all 
cognizable  at  Law,  but  fall  within  the  proper,  peculiar 
M^  exclusive  jurisdiction-  of  Courts  of  Chancery. 
Thomas  vs.  Brinsfield - 154 

2.  Seven  years'  peaceable  possession  of  land  since  1822, 
by  a  bona  fide  purchaser,  without  actual  notice  of  a 
judgment  against  the  vendor,  will  protect  the  purchaser 
against  the  lien  of  a  judgment  obtained  prior  to  the  Act 

of  1822.     Griffin  vs.  McKcnzie  and  another 163 

« 

3.  It  is  competent  for  the  Legislature  of  a  State  to  pass 
Statutes  of  Limitation  preacribing  the  time,  (provided 
it  be  not  so  Unreasonable  as  to  amount  to  a  deprivation 
of  the  right,)  within  which  judgments  and  all  otheo^on- 
tracts  shall  be  enforced — there  being  a  difibs^ce  be- 
tween the  obligation  of  a  contract,  whicU  under  tho 
Constitution  of  the  United  States,  cani^  be  impaired, 
and  the  remedy  to  enforce  it,  which,  generally,  may  be 
left  to. the  sound  discretion  of  the  Legnlatui^.     Ibid. 

■ 

4.  The  Statute  of  Limitations  does,  not  run  against  the 
true  owner  of  lands,  who  has  a  pibrfect  title  in  favor  of 
a  party  in  the  actual  possession  ^thereof,  who  disclaims 
having  any  title  or  claim  to  th^  land,  inasmuch  80  the 
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law  presumes  that  such  possession  is  held  in  subordinB-  , 

tion  to  the  title  of  the  ti-ue  owner,  and  is  not  adverse  to 

his  title.     English  vs.  Doe  ex  dem,  Regiiter 387 

5.  The  Statute  of  Limitations  will  run  against  an  ip^e 
person  from  the  time;  of  his  restoration  to  sanity,  ^ith 
knowledge  of  the  existence  of  tho  deed.  Vickeu  vs. 
Johnson 484 

6.  A  defendant  is  not  protected  by  the  Statute  of  Limita- 
tions, unless  he  establishes  possession  in  himself,  or  those 
under  whom  he  claims,  for  the  statutory  term.     Ibid. 

7.  In  an  action  upon  a  negotiable  note,  barred  by  the  Stat- 
ute of  Limitations,  a  new  promise  made  by  the  maker, 
to  a  prior  holder,  is  sufficient  to  take  the  case  without 

the  operation  of  the  Statute.     Bird  vs,  Adams 505 

« 

The  case  of  Martin  vs.  Broach,  (6  Ga.  Rep.  21,)  review: 
ed  and  approved.     Ibid. 

8.  The  Statute  of  Limitations  does  not  run  against  minors.  ' 
Jordan  vs.  Thornton  et  al 517 

9.  If  one  or  more  tenants  in  common,  in  an  action  of  tro- 
ver, be  ban-ed.  by  the  Statute  of  Limitations,  and  one  or 
more  be  within  &n  exception  in  the  Statute,  their  ex- 
emption will  not  relieve  against  the  operation  of  the 

'  »  Statute  as  to  the  one  baiTed  ;  and  those  within  the  ex- 
ception will  recover  their  several  interests,  notwith- 
standing the  bar  of  the  other. .   Ibid. 

10.  If  property  beloc^ng  to  an  infant,  is  converted  du- 
ring his  minority,  the  Statute  will  commence  to  run  - 
against  him  upon  his  Wrrival  at  full  age,  in  fi&vor  of  the 
tort  feasor,  and  those  ^sflip  claim  under  him,  notwith- 
standing the  property  be  removed  without  the  jurisdic- 
tion of  the  State,  unless  prevented  by  some  one  excep- 
tion, in  the  Statute,  as  the  no>ii-residen€e  of  the  tortjeasor. 
Ibid.  "^ 
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11.  A  bill  filed  by  distributees,  to  reoover  against  the  re- 
presentatives of  a  deceased  administrator,  *upon  the  ac- 
counts returned  and  passed  by  the  Court  of  Ordinary, 
nmeteen  years  after  the  accounts  were  rendered,  without 
any  allegation  of  fraud,  or  setting  forth  any  excuse  or 
reason  for  the  delay :  Hdd,  to  be  baiTed  by  lapieafUme. 

Akms  et  al.  w.  Hill  et  al ,. 573 

« 

See  Adm'rs,  Sfc.  14.  Dower,  2,  3, 4.  Equity,  12,  40.  Fer- 
ry, 1. 

LOST  PAPERS. 

1.  -Where  reasonable  diligence  has  been  used  in  searching 
for  a  paper  in  such  places  where,  by  law,  it  may  be  pre- 
sumed to  have  been  deposited,  if  in  existence,  and  by 
making  inquiries  of  those  persons  who  may  be  legally 
presumed  to  have  the  custody  of  it,  without  success,  its 
loss  or  destruction  will  be  presumed,  especially  with  re- 
gard to  papers  appertaining  to  a  Court,  or  connected 
with  the  official  duties  of  public  officers.  Fretwdl  tw. 
Doe  ex  dem.  Marrot^. 264 

MACON. 

» 
♦ 

1.  The  Act  of  1828j  which  provided  that  wagons  >ind  car- 
riages, Ipaded  with  corn  and  cotton,  should  pass  the  Oc- 
mulgee  bridge,  frde  of  toll,  is  repealed,  j9f«  tanto,  by  the 
Act  of  1847,  which  vested  in  the  corporate  authojities  of 
the  city  of  Macoui  the  right  to  regulate  the  tolls  of  said         ^^  . 
bridge ;  the  latter  Act  repealing  all  laws  and  partsy6^  ~^ 
laws  militating  against  its  provisions.     The  May^t  9fc. 
vs.  The  Macan^  Western  R.  IL  Oo .^..>*C^ 221 

See  Cities,  Sfc.     Ckmstntction  of  Statutes,  2f3. 

MACON  &  WESTERN  ^^Alt  ROAD. 


i 


See  Construct  ion  of  Statutes,  2,  3.    ) 

( 
MANDAMUS. 

Jf".  Where  a  person  isin  office,  unc%r  zprinutfpune  tide  there- 

/ 
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to,  hy  cohr  of  right,  the  remedy  to  admit  another  hav- 
ing a  lawful  claim,  is  not  by  mandamus,  hut  the  appro- 
priate remedy,  is  by  information  in  the  nature  of  a  quo 
warranto.     Bonner  vs.  The  State  ex  rcl.  Pitts 473 

MARRIAGE  CONTRACT. 

'  1.  By  deed  a  Jemme  sole  conveys  her  estate,  in  contempla- 
tion of  marriage,  to  trustees  to  hold  for  her  sole  use,  un- 
til the  marriage ;  to  the  joint  use  of  herself  and  her  hus- 
band, during  their  joint  lives  ^.  if  she  survives  him,  then 
to  her  and  her  heirs  ;  and  if  he  sur\'ived  her,  then  to  him 
and  the  children  of  the  marriage,  if  any,  jointly,  during 
his  life ;  if  no  children  or  issue,  then  to  him  for  life ; 
and  there  being  issue  or  children  of  the  marriage,  to 
them  and  their  heirs  forever ;  and  there  being  no  chiU 
dren  or  issue,  from  and  after  the  death  of  theiiusband  to 
her  right  heirs.  The  marriage  was  solemnized,  and  the 
wife  died  before  the  husband,  leaving  children  who  died 
before  the  husband :  Held,  that  a  life  estate  was  con- 
veyed to  the  husband  and  children,  with  remainder  in 
fee  to  th6  children  ;  that  the  limitations  created  a  vested 
remainder  in  the  children,  at  her  death ;  and  that  at  the 
death  of  the  husband^  the  property  went  to  the  heirs  of 
the  children,  and  not  to  the  right  heirs  of  the  settler. 
Holcombe  vs.  Tufts  and  another 538 

See  Vendor  and  Purchaser,  6. 

MEDICINAL  SPRINGS. 

See  Tavern  Licem^,  4. 

MISNOMER. 

See  Pleadings,  8. 

^      MISTAKE  IN  CONTRACT. 


See  Equity,  23  to  27. 


•s. 


I 
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MISTAKE  OF  LAW. 

1.  Money  paid  by  mistake  of  the  law,  may  be  recovered 
back  in  an  action  for  money. had  and  received,  where 
there  is  a  full  knowledge  of  all  the  facts :  Provided,  the 
mistake  is  clearly  proven,  and. the  defendant  cannot  in 
good  conscience  retain  it.     Cufbrealh  t?«.  Culbreath..^        64 

2.  Distinction  taken  between  ignorance  and  mistake  of  the 
law.     Ibid, 

i  A  construction  given  to  the  maxim,  "ignorantia  juri$j 
excusat  neminemJ'*     J  bid. 

See  Mortgage,  3. 

MONEY  HAD.  AND  RECEIVED. 

See  Principal  and  Agent,  1,  2. 

MORTGAGE. 

1.  In  this  State  a  mortgage  is  considered  only  as  a  secu* 
rity  for  the  d  ebt  of  the  mortgagor.  The  mortgaged  prop- 
ertyi  after  the  foreclosure  of  the  mortgage,  is  directed 
to  be  sold ;  and  afler  payment  of  the  mortgage  debt, 
the  surplus,  if  any,  is  to  be  paid  to  the  mortgagor. 

Winter  ts,  Garrard  et  al.. IQ*^ 

■- . 

I 

2.  The  general  rule  is,  that  when  mortgaged  prop^^  id 
levied  on  by  an  execution,  issuing  upon  a  ffgmml  judg- 
ment,  and  sold  under  the  incumbrance  of  pie  mortgage, 
the  purchaser  gets  only  the  mortgagor^  equity  of  re- 
demption ;  and  the  proceeds  of  such  Ale  beh>ng  xo  the 
mortgagor,  or  his  general  judgment^editors.     J&ul, 

3.  Where  a  mortgagee  had  forecl^ted  his  mortgage,  and 
obtained  an  execution  against  tHe  mortgaged  property, 
which  had  been  levied  by  thef6herifr,  and  had  aJso  ob- 


« 


f 
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tained  a -general  judgment  for  the  same  debt,  the^.^a. 
on  lyhich  had  been  levied  on  the  same  property,  and 
advertised  for  sale  on  the  same  day,  and  the  whole  cor- 
pus of  the  property  viras  sold  by  the  Sheriff  under  the 
general  judgment,  subject  to  the  mortgage  lien,  ''l)y  the 
direction  of  the  mortgagee,  under  a  mutake  that  the 
equity  of  redemption  of  the  mortgagor  could  not  be  sold, 
after  the  foreclosure  of  the  mortgage  :  Held,  that  inas- 
much as  the  whole  corpus  of  the  property  was  sold  for 
its  full  value,  $nd  the  same  not  being  sufficient  to  extin- 
guish the  mortgage  debt,  that  in  the  distribution  of  the 
proceeds  of  the  sale,  under  the  peculiar  facts  of  the  case, 
the  mortgagee  having  the  oldest  lien  was  equitably  en- 
titled to  .have  the  money  applied  thereto.     Ibid, 

$ 

4,  Where  B  executed  a  deed  of  assignment  to  C,  in  trast, 
for  the  benefit  of  certain  creditors,  which  deed  was  void 
under  the  Act  of  1818,  aiid-  subsequently  executed  a 
mortgage  of  the  same  property,  to  secure  the  payment 
of  a  bonajide  debt:  Held^  that  the  mortgagees,  as  credi- 
tors, might  avoid  the  first  conveyance,  and  have  the 
proceeds  of  the  property  mortgaged,  applied  to  the  pay- 
inent  of  their  mortgage  debt ;  that,  as  against  them,  the 
first  conveyance  was,  in  law,  a  nullity.  Lee  et  al.  vs, 
Brovm  et  dl * 275 

5.  Judgments  on  the  foreclosure  of  mortgages;  are  not 
within  the  Act  of  1823,  which  declares  null  and  void  all 

^  judgments  on  w^ich  no  execution  has  issued ;  or  if  is- 
sued, upoa  which  no  return  has  been  made  within  seven 
years.     But^  JVw^^f  ^'*  Maddox 495 

■ 

See  Claim,  2,  3,  4. 

MULTII^i;,ICITY  OF  SUITS. 
See  Equity,  3. 

NEW  1?RIAL. 
1.  In  personal  torts,  such  as  Ubel^,  batteries,  crim,  cons. 
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maSiciaos  prosecution,'  &c.  the  Court  will  rarelj  ioter- 
fere  and  grant  new  trials, -either  on  account  of  the  txce** 
or  widUneta  of  the  damages,  it  being  the  peculiar  proTince 
of  the  Jury,  in  such  cases,  to  estitnate  the  injury.  Buh- 
op  SfParsoms  m.  T?te  Mayor^  4(^. .  - * 200 

2.  Bat  even  in  personal  torU,  where  the  Jury  have  clearly 
abused  their  power,  and  evinceo^a  total  disregard bf  the 
proof,  the  Court  will  interfere  and  order  a  new  trial. 
Ihid. 

» 

3.  But  in  cases  where  the  Jury  have  a.  certain  measure  of 
damages  to  go  by,  no  such  latitude  is  allowed  them ;  and 
the  Court  will  Ipok  to  the  circumstances,  and,  grant  or 
refuse  a  new  trial,  according  to  the  circumstances  of  the 
case.     Ihid,  * 

9 

4.  Where  there  is  a  variety  of -testimony  on  both  sides,  and 
the  case  is  fairly  submitted- to  the  Jury,  and  no  injustice 
iias  been  done,  the  Court  will  not  interfere  with  the  ver- 
dict, upon  matters  of  fact,  and  especially  where  fraud 
in  fact  is  in  issue,  by  granting  a  new.  trial  Stroud  t4. 
Mays  and  another 269 

5.  To  justify  the  Court  in  setting  aside  the  verdict  of  the 
Jury,  where  there  is  contradictory  testimony,  and  there 
has  been  no  misdirection  in  any  matter  of  law,  and  as  to 
matter  of  fact,  the  case  has  been  fairly  open  before 
them,  and  peculiarly  within  their  province,  ft  should  te  ,  ^  /*""*' 
able  to  say,  judicially,  that  the  conclusion  to  whichjUey 

have  come  is  clearly  erroneous,  and  must  ha^^e^visen 
from  some  unquestionable  mistake  or  sobsv  iniproper 
motive  or  bias.     Ibid,  ^ 

J 

6.  A  new  trial  will  not  be  granted  uo^  matters  of  faet, 
unless  upon  the  most  unequivoc^Ir^vidence,  that  injus- 
tice has  been  done  the  party  complaining.  Killen  w. 
Sistrunhand  Wife y. 283 

7.  Where,  however,  it  is  manif^t  to  a  reasonable  certain- 
ty, that  justice  has  not  beendtnie ;  as,  for  instance,  where 


•  ft 


/ 


.^^ 


1 
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grosd  mistakes  appear  in  the  calculation  upon  which  the 
verdict  was  renderedi  a  new  trial  will  be  ordered,     lb. 

8.  If  a  paper  not  in  evidence  be  delivered  to  the  Jury  by 
design,  by  the  party  in  whode  favor  the  verdict  is  re- 
turned, the  verdict  will  be  set  aside,  even  if  the  paper 
be  immaterial.     Ibid, 

•  •        *  - 

< 

9.  And  where  a  paper,  which  is  capable  of  influencing  the 
Jury  on  the  side  of  the  prevailing  party,  goes  to  the  J^ 
ry  by  accident,  and  is  read  by  them,  the  verdict  will  be 
set  aside,  although  the  Jury  may  think  that  they  were 
not  influenced  by  such  paper :  aliter^  wher^  the  paper 
is  not  read.     Ibid, 

10.  It  is  irregular  and  improper  for  the  Judge  to'copverse 
with  a  juror,  respecting  the  case,  aft^r  the  Jury  have 
been  charged  with  the  cause ;  and  manifestly  wrong  to 
send  to  the  Jury  a  material  paper  not  in  evidence^  with-, 
out  the  consent  and  against  the  protest  of  the  party 
against  whom  it  is  to  operate.     TJie  RuckersviHe  &mk 

et  cU.  vs,  Hefftphill  et  al 396 

11.  The  Superior  Courts  have  power  ^and  authority,  un- 
der the'  Constitution  and  the  55th  section  pf  the  Judiciary 
Act  of  1799,  to  grant  new  trials  from  the  first  verdict 

that  may  be  rendered  in  a  cause.     Spears  vs.  Smith 436 

1^.-Wli^rever  there  is  any  doubt,  as  to  the  justice  or  le- 
gality oftjie  verdict  of  the  Jury,  this  Court  will  not  con- 
trol the  discl^Bjion  of  the  Court  below,  in  granting  a  new 
trial.     Jbid, 

§ 

13.  Where  the  Court  gives  to  the  Jury,  substantially,  the 
charge  as  requested,  and  fairly  submits  the  law  arising 
upon  the  facts  of  the  case  to  the  Jury,  a  new  trial  will 
not  be  granted.     Berry  et  nl,  vs,  Matthews  et  al- 457 

See  Charge  of  the  Court,  1  to  i.^^Oriminal  Lavr,  Z,  7, 8, 12. 
Jury,  2,     Practice  Sup.  CourtjQ, 

I 
VOL.  VII.     81    •  ' 
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NOTICE. 


1.  The  .registry  of  a  deed*  not  proven  or  acknowledged, 
according  to  law,  is  not  constructive  notice  to  a  subse- 
quent purchaser.     Hemdon  vs.  Doe  ex  dem.  KindfoU. . .      432 

See  Nuiionce^  3,  4.  Practice  Supreme  Court.  Vaadoramd 
Purchaser^  3. 

NUISANCE, 

h  Defined.    Bonner  vs,  Wellbom 296 

2.  In  an  action  on  the  case  for  damages  done  by  a  nui- 
sance, it  is  only  necessary  for  the  plaintiff  to  prove  pos- 
session of  the  property  injured.    Ibid, 

3.  The  alienee  of  the  person  who  erected  the  nuisance,  is 
liable  for  its  continuance,  but  only  on  request  to  abate 
it    Ibid. 

4.  In  an  action  by  the  alienee  of  the  person  first  injured 
by  the  nuisance  against  the  person  who  ^rst  erected-  it, 
it  is  not  necessary  to  prove  a  request  to  abate  it.    Aid. 

OBLIGATION  OP  CONTRACTS. 

•  •  •      * 

See  LinUtaiiau  of  Aetumst  3.  ,^^  ^f*^ 


See  Macony  1. 

ONUS. 


See  Claimt  1, 3, 4.  I 


/ 


PAPERS  NOT  DT  EVIDENCE. 

\ 
SeeNeu>Tnal,8,9.  i 

r 


I 


OCMULGEE  BRIDGE.     ^  ' 
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PAROL  EVIDENCE. 

See  Evidence  'jpasnm.    Equity,  24. «  . 

PARTIES. 

1.  The  name  of  a  party  may  be'  u^ed  aa  the  lessee  of  the 
plaintiff  in  ejectment,  even  against  his  consent,  where  he 
is  indenonified  against  costs  :  Provided,  such  use  of  his 
name  is  necessary  and  important  to  the  assertion  and 
successful  prosecution  of  the  rights  of  another  party. 
English' vs.'Doe  ex  dem.  Regiiter 387 

ff 

See  Amendment,  1.     Covenant,  1.    Equity,  5.    Pleading  , 

a.     Writ  of  Error,  1. 

PLEADING. 

1.  In  suing  ctn  bank  bills,  it  is  not  necessary  to  describe 
them  by  setting  forth  the  numbers  and  letters.  Carey, 
Assignee,  vs.  Greene 79 

2.  In  an  action  against  the  assignee  of  a  bank,  a  plea  that 
ther&  neVer  was  an  assignment  made  to  him,  and  a  plea 
that  defendant  is  not  the  assignee  of  the  bank,  are  pleas 

in  bar  of  the  action.    Dougherty  vs.  Bethune,  Assignee. .         90 

3.^  Ib  «B(  action  by  the-vendor,  on  a  covenSnt  made  by  the 
purchase^  in  the  deed,  the  assignees  of  the  purchaser 
cannot  be  jdioed  with  him  as  parties  defendant.  Brooks 
vs.  The  Water  TjOi  Company -       101 

4.  Dilatory  pleas,  wheft  demurred  to,  are  to  be  heard  and 
decided  at  the  first  term^  of  the  Court.     Ibid. 

5.  Declarations  on  attachm^ts  must  be  filed  at  the  first 
term.     Birdsong  Sf  Sledge  ff^.  Brooks 88 

\ 

6.  The  consent  rule  in  ejectment  is  always  considered  as 
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filed,  and  admits  leeue,  entry  andotuter. "  HUliardti.  Doe 

ex  dem.  Connelly 172 

7.  The  fictitious  form  of  pleading  in  cgectment :  Held  to 
be  suffidenL    Ibid. 


I 


8.  The  JTustices  of  the  Inferior  Court  are  not  the  legal  ob- 
ligees of  an  adminiatrator's  bond,  payable  to  the  Justi- 
ces, &e.  tiUing  as  a  Court  of  Ordinaryt  so  aa  to  author- 
ize them  to  maintain  suit  on  such  bond.  The  JmstieeSf 
8fc,  vi,  Wooten  et  al * • .      465 

See  AdmWs,  Ex'rs,  ^.  1,  2,  3.    Amendment,  1.    Bondt  1. 
Judgment,  2.     Mandamus,  1.     Practice  Supr,  Court,  5. 
^  Principal  and  Agent,  2.     Steamboats,  ijpc.  1, 2. 

PRACTICE  SUPERIOR  COURT. 

1.  Dilatory  pleas,  when  demurred  to,  are  to  be  heard  and 
decided  at  the  first  term  of  the  Court.  Brooke  m.  Tke 
W<Uer  Lot  Company , 101 

•  * 

2.  Declarations  founded  on  the  process  of  attachment, must 
be  filed  at  the  first  term  to  which'  the  attachment  is 
made  returnable.    Birdsong  Sf  Sledge  r#.  Brooks 88 

3..  An  amendment  to  a  declaration  will  be  allowed;  chang- 
ing the  christian  name  of  the  plaintiff  from  WUliam  to 
JameSf  where  it  manifestly  appears  to  the  Court  such 
amendment  will  be  in  furtherance  of  justice.     Wi 
vs.  Law ". .  y>. . .  ^ „ .  .-.^^rf  *  • .  •       105 

4.  A  party  cannot  dismiss  his  action  after  Jne  publication 
of  the  yerdict,  and  the  verdict  shall  J^  considered  as 
published,  eo  instanti  that  it  is  hand^to  the  counsel  or 
other  pei^on  directed  by  the  Couyrto  receive  it.  The 
Merchants'  Bankvs.Ratols,  Adnmtetal.* ^.       191 

*  r 

m 

5.  A  plaintiff  in  ejectment  may  afiend  his  declaration,  ex- 
tending the  time  of  his  demiie,  after  the  case  has  been 
submitted  to  the  Jury,  accorong  to  the  discretion  of  the 


t 


INDEX.  645 

C<mrt,  under  the  54th  Common  Law  Rule  of  Practice. 
English  vs.  Doe  ex  dem*  Register .- 387 

6«  On  applications  for  n^w  trials,  a  brief  of  the  testimony 
required  by  the  61st  Common  Law  Rule  of  Practice, 
-  need  not  be  entered  on  the  minutes  of  the  Court,  but 
must  be  of  file.     Spears  vs.  Smith 436 

7.  The  4th  Common  Law  Rule  of  Practice,  which  author- 
izes a  continuance  on  appeal  trials,  for  the  purpose  of 
'making  a  substantial  amendment  to  either  declaration  or 
answer,  does  not  apply  to  Equity  causes.     Berry  et  al. 

vs.  Matth^s  etal *     457 

« 

8.  The  6th  section  of  the  Judiciary  Act  of  1799,  and  the 
57th  Common  Law  Rule  of  Practice,  requiring  the  pro- 
duction of  books  ^nd  papers  at  the  trial,  upon  ten  days' 
notice,  do  not  apply  to  Equity  causes.     Ibid. 

» 

See  Claimt  !•  .  Criminal  Law,  1,  2.  Equity,  4,  5, 6,  7,  8» 
28, 31,  32,  33, 34.     Parties,  1.    Pleading,  6,  7. 

PRACTICE  SUPREME  COURT. 

1.  Where  there  is  no  appearance  by  the  plaintiff  in  error, 
the  case  being  called  for  a  hearing,  and  the  plaintiff  being 
himself  called,  the  defendant  may  open  the  record  and   . 

^  ^    pray  for  an  affirmance  of  the  judgment.     Chapman  vs. 

^  NS^ittu 1 

\ 

2.  The  notice  required  by  the  Act  of  18iL5,  is  of  the  ngn- 
t»^,>not  the  ^t>i^-pf  the  bill  of  exceptions.     Laramore 

vs.  Christianas  Ex^H 59 

f 

3.  Error  wiU  not  He  to  the  decisions  of  the  Court  below, 

■ 

where  the  party,  subseqUBQt  to  the  decisions,  voluntarily 
dismisses  his  case.  Mott  vn,  HilU  AdiiCr,  79.  See  also, 
Dannelly  vs.  Speer , 227 

4.  When  thetDIerk  of  the  Superior  Court  certifies  that  he 
sent  up  the  original  notice,  together  with  the  bill  of  ex- 

c 

/ 

s 

/ 
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ceptions,  transcript  of  the  record,  &c.  and  it  is  not  found 
with  the  papers,  the  presumj^tion  will  be  that  it  was 
lost  in  its  transmission  to  this  Court,  and  after  suitable 
proof,  a  copy  may  be  established  in  lieu  of  the  original. 
Jefftraon  vs.  The  Maycir,  ifc.  Columhus 181 

5.  An  acknowledgment  of  service  of  "  the  bill  of  excep- 
tions, citation  and  notice  of.  the  filing  of  said  citation" 

is  not  in  compliance  with  the  Statute  requiring  notice  to  ^ 
be  given,  within  ten  days,  of  the  signing  of  the  bill  of  ex- 
ceptions.     Ibid. 

ft 

6.  A  defective  record  cannot  be  supplied  by  consent  be- 
fore this  Couit.     Baldwin  vs,  Lee 186 

7.  The  notice   of  the  signing  of  the  bill  of  exceptions    * 
must  be  filed  in  the  Clerk's  office  of  the  Court  below. 
Wells  vs.Hasty 153 

8.  The  record  of  the  cause  should  contain  in  itself,  with- 
out reference,  aliunde^  all  the  papers,  exhibits,  deposi- 
tions, &;c.  which  w^re  given  in  evidence  in  the  Court 
below,  and  which  are  necessary  to  the  hearing  in  this 
Court;  and  wanting  ^these,  the  writ  *of  error  wiU  be 
dismissed,  and  the  judgment  below  affirmed.     Stuhbs 

vs.  The  Central  Bank 258 

9.  The  deciision  of  the  Court,  overruling  objections  to  evi-  -^ 
dence,  cannot  be  assigned  for  error,  unless  it  appear*  *  ^ 
that  the  evidence  was  in  fact  given  to  the  Jury.     WS3. 

10.  If  the  admission  of  improper  evidenced  assigned  for 
error,  the  substance  of  it  must  be  set  oulf  •  If  it  was  not 
material,  its  rejection  is  not  ground  of/error.     Ibid. 

r 

11.  The  party  who  challenges  the  ^^ality  of  the. opinion 
of  an  inferior  tribunal,  must  proSre  the  error  by  the  re- 
cord. The  Court  below  is  pr^umed  to  have  decided 
correctly  until  the  contrary  imiown.     Bnd. 

\ 

12.  The  rule  of  Court  requir^  that  a  brief  of  the  oral, 

( 
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and  a  ccrpy  of  the  written  evidence,  shall  be  '^embodied 
in*'  the  bill  of  exceptions.  It  is  not  regular,  therefore, 
to  annex  it  to  the  bill  of  exceptions,  and  refer  to  it  as 
an  exhibit,  particularly,  unless  the  identical  document 
receive  the  authoritative  stamp  of  tlie  presiding  Judge. 
Ibid. 

13.  The  Act  organizing  the  Supreme  Court,  requires  that 
the  bill  of  exceptions  should  be  true  and  consistent  with 
what  transpired  in  the  cause.  To  comply  with  the  Sta- 
tute, it  should  contain  the  whole  truth,  or' at  least  so 
much  thereof  as  is  necessary  to  the  pii'oper  hearing  of 
the  cause  in  error ;  and  if  it  is  defective  in  this  respect, 
the  presiding  Judge  will  be  justified  in  refusing  to  cer- 
tify and  sign  it.     Ibid. 

14.  The  Statutes  of  Jeofails  applies  to  and  includes  the 
Supreme  Court.     Killen  vs.  Sistrunk .' 281 

15.  The  writ  of  error  being  the  process  of  this  Court,  is 
amendable  by  the  bill  of  exceptions,  or  other  previous 
proceedings  had  in  the  cause.     Ibid. 

16.  It  is  a  power  incidental  to  every  Court  to  correct  its 
own  proceedings.     Ibid. 

17.  In  an  application  for  a  new  trial,  tHe  omission  to  file  a 
,          brief  of  the  testimony  in  the  cause,  cannot  be  taken  ad- 

vWftl^gig^  of  in  theBupreme  Court,  unless  it  was  made  an 
objectiolffo  the  hearing  of  the  motion  in  the  Court  be- 
low.    Wam\u.  Kilbum 356 

18.  Only  so  much  of  one  record  of  the  proceedings  of  the 
Court  below  need  b^.^fi]ed  in'  this.  Court  as  is  necessary 
to  a  proper  hearing  and    determination  of  the  cause. 

Ibid.     See  also,  Papot  vifxGibson .' 529 

r 

19.  Service  of  the  notice  of  tliesigning  of  the  bill  of  ex- 
ceptions by  the  plaintiff  in  errm  in  person,  is  not  in  com- 
pliance with  the  Statute  organialing  the  Supreme  Court. 
Henderson  vs.  Henderson s. 421 


\ 


i 
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20.  A  writ  of  error  does  not  lie  to  the  Supreme  Comt  at 
the  instance  of  the  State,  in  cnminal  cases.  The  State 
vs.  Jones 422 

21*.  All  the  parties  (whether  suing  or  saed,  individaally  or 
representatively,)  to  the  cause  below,  must  be  joined 
in  the  bill  of  exceptions  and  writ  of  error.    Harrmg'' 
taih  AdnCr^  ifc.  vs.  Roberts  and  Wife 510 

22.  The  Supreme  Court  has  no  power  to  alter  or  amend 
the  bill  of  exceptions.     Ihid. 

23.  The  Supreme  .Court  will  hear  a  cause  upon  a  case 
made.    Papat  vs.  Gibson 529 

24.  The  writ  of  error  will  be  dismissed  if  more  than  ten 
days  intenrene  between  the  fiHng  of  the  original  notice 
and  the  certifying  of  die  transcript  of  the  record.     Craw- 

ford.  Gov.  ^.  vs.  Pern/man 558 

See  Wrii  of  Error,  1. 

TRESCJUPTION. 

See  Ferry. 

PRESUMPTION  OF  GRANT. 

See  Grant,  3. 

PRINCIPAL  IN  THE  SECOND  DBBOLEE. 

See  Crimmal  Law,  3to  7. 

PRINCIPAL  AND^GENT. 

I.  In  an  action  against  a  special  ag^nt,  who  collects  money 
for  his  principal,  it  is  not  incus^eiit  on  the  plaintiff  to 
prove  that  he  has  not  accounfll  for  or  paid  it  over.  T%e 
Merchants'  Bimk  ts.  Bawls  dal 191 
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2.  Ifone  sells  property  of  another,  without  authority, 
the  owner  may  waive  the  tort  and  sue  him  for  the  mo** 
ney.     Ibid, 

>  _ 

See  AdmWst  i^.  3.     Contracts,  1. 

PRIVITY  OP  CONTRACT. 
See  Equity,  21. 

PRODUCTION  OF  BOOKS. 
See  Evidence,  19.     Practice  Supr.  Court,  8. 

PROMISSORY  NOTES. 

1.  The  following  paper  held  to  be  a  promissory  note,  and 
the  indorser  liable  thereon  : 

"  Pl.  &  Mech.  Bk.  op  Columbus,  Jan.  29, 1842. 
**  83,987  79. 

"  Gen.  James  C.  Watson  has  deposited  in  this  bank 
three  thousand  nine  hundred  and  eighty-seven  79-100. 
dollars,  which  sum  said  bank  will  pay  to  him;  or  his  or- 
der on  this  certificate,  on  the  first  day  of  January  next. 

[Signed,]                              M.  Robertson,  Cash. 
Ind/irsed,  J.  C.  Watsop,  D.  McDougald,  M.  Robertson." 
Carey,  Assignee,  vs.  McDougald 84 

2.  Where  an  acknowledgment  was  written  on  the  back  of 
•  ^nU  note  in  the  following  words :  "I  do  hereby  acknow- 
ledge ^he  credit  of  three  hundred  and  thirty-two  30-100 
dollars  to  be  due  to  the  estate  of  Drewry  Brewer,  de- 
ceased. AugtBrt^  1847."  [Signed]  «*.Clark  Brewer." 
Held,  that  the  instkiment  might  be  declared  on  and  of- 
fered in  evidence  bM.  a  due  bill,  and  that  the  plaintiff 
need  not  prove  the  consideration  for  which  it  was  given. 
Bretoer  vs.  Brewer,  Ex^H 68 

* 

\ 
See  Bailment,  1.     Banks,  2,  9L     Limitation  of  Actions,  7. 

PUBLICATION^OF  VERDICT. 

See  Practice  Superior  Court,  4«     V 
VOL.  VII.    82  ( 
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INDSX. 


PURCHASER. 


SeeS4<r^,  3.     Vemdor  and  PuriAMer. 

QUO  Warranto. 


,1. 

RAIL  ROAD  CHARTER. 
ComainKtum^  Siaiutes, 3. 

.RECEIVER. 


SeeJBfldb^l. 


See  Claim,  6, 


RECITAL. 


RECORD. 


Court  cf  Ordmaty,  1,  2,  3.     Criminal  Law,  3,  4. 
Pfttctiee  Smpitme  Ct.  6.    Registry  oflhtdi,  1,  2. 

» 

REFORMING  A  CONTRACT  FOR  MISTAKE. 
Sm  iBsMfyi  23  to  27. 

REGISTRY  OP  DEEDS. 


•  • 


1.  The  registry  of  a  deed,  not  proven  orAd^iK^iri^odged 
according  to  law^  is  not  constnictive  nfiice  to  a  aubae* 
'  qaent  purchaser.  Hemdom  «»•  J)oe  oBMem.  KimbaU  •  • « . 
See  also,  Papot  vs.  Gihsom,  Jhcisiogfy Judge  JLM|piiM. 


8.  Probate  of  a  deed,  by  a  eul 

Clerk  of  the  Superior  Cpurti 

to  record;  and  the  copy  of  a 

be  given  in  evidence.    Poi 


432 
533 


^jg  witneas,  befiire  the 
38  not  fiuthoriice  it  to  ga  ^  ;, 
^d  so  recorded,  canno^J% 
Gidsom. 
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* 

REMAINDER. 

See  AdmWSf  ifc.  6.    Marriage  Ckmtract,  1.-  .  . 

RENT. 

1.  A  distress  warrant  for  rent,  under  the  Act  of  18U» 
which  is  issued  on  the  oath  of  an  agent,  is  irregular  and 
▼oid ;  it  can  only  issue  on  the  oath  of  the  person  to 
whom  the  rent  is  due.  Howard  and  others  vs.  Diil  4r 
Co 52 

RES  6EST£. 

See  Criminal  LatPf  15. 

RESIDENCE:. 

ft 
See  Equity  f  17. 

♦ 

REVIEW,  BILL  OF. 
See  Equity i  9  to  13. 

RULE  ABSOLUTE. 


Sheriff',  5i 


-  "-V. 


SCIRE  FACIAS. 


See  Judgment,  2.      ^ 


SETTLEMENT. 


See  Equity,  9. 


SBSsPFF- 


See  Equity,  29, 30* 


€^i  INDEX. 

SEVERANCE. 
See  Orimmal  Law,  1.     Writ  tf  Error,  3. 

SHERIFF. 

• 

1.  An  entry  on  ^  Jo,  by  the  Sheriff  of  amy  County  in 
Georgia  is  a  soficieot  oompliaDce  with  the  Act  reqni* 
ring  mn  entry  within  seyeq  years,  by  the  proper  ofBcer 

lor  executing  the  same.    Jhmetm  nr.  WiM  if  Fatter..,      187 

■ 

2.  If  any  one  is  injured  by  the  false  or  frandulent  retuni  of 
the  oftoer,  he  has  his  remedy  against  him.     3id. 


3w  Where  a  Sheriff  sells  land  under  execution*  and  goes 
out  of  office  before  executing  title  to  the  purchaser,  his 
suocessor  in  olfice  may  execute  a  tideto  such  purchaser, 
without  an  order  of  Court.  Frtiwdl  vs.  Doe  ex  iem, 
JUWrwr : 264 


4^  Where  u  Constable  levies  a  Juatice*8  Couit  ^  /a.  on 
\Mait  and  ddiTcrs  the  same  over  to  the  Sheriff,  fo  the 
purpose  of  sale,  as  prorided  in  the  Act  of  ISlli  such 
Shoiffis  Itw&BjMized  of  the  land*  to  sell  the  same  and 
to  cooTey  title  to  the  purchaser  thereo£     Ihid. 


S.  A  nile  abeofaite  againit  the  Sheriff,  ordering  him  to  pay 
over  money*  is  neither  an  extinguishment  of  his  officjal^ 
security,  nor  a  bar  to  a  suit  ^[ainst  his  sureties.  JlTis 
but  one  of  cererai  remedies  which  the  injupjrparty 
■aaT  ase  suooessiTelv,  until  he  obtams  ed^SddouL,  la 
a  suit  on  bis  bond»  it  is  comdusite  againflf  the  principal, 
bat/*«9nni^Vreridcnoeoaly.agaiB8t|pe  sureties;  and 
^y  win  be  alh>«ed  to  prore  eitything  ^^^^rtgrntp 
wbkli  would  have  protected  the  uncipal  firinaWjIiihy. 
CV««^M»  G<»rrmor,  ^.  n.  Wmfetai «>..^'...         7S 


€k  In  an  action  against  the  SlMpa,  for  teglecti^g  or  refti- 
siafT  t^  1^^  tti  UKecujtifti  on  Jpo  property  of  the  defend- « 
aat.  the  aBcasuia  of  damage^  the  amount  of  the  execu- 
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I 

tipti ;  and  neither  ihe  officer  himself  nor  his  securities, 
when  sued  on  the  bond,  will  be  permitted  to  give  in  ev- 
^idence  to  reduce  the  recovery,  the  insolvency  of  the  de- 
fendant, and  that  there  were  outstanding  liens  against 
him,  at  the  time  the  official  default  occurred,  more  than 
sufficient  to  cover  the  pi^oceeds  of  the  property,  had  it 
been  brought  to  sale.     Ibid. 

See  Equity,  17.    Habeas  Corpus,  1. 

SHERIFF'S  BOND. 


See  Sheriff,  6,  6. 


SHERIFF'S  DEED. 


See  Sheriff,  3,  4. 

STATI/TE  OF  LIMITATIONS. 
See  Limitation  of  Actions, 

STATUTES,  CQNSTRUCTION  OF. 

r 

See  Equity,  6.     Construction  of  Statutes. 

STEAMBOATS,  &c. 

1.  Undergo  Act  of  1841,  giving  a  lien  on  steamboats  and 
other  wateiMpdl,  navigating  certain  rivers :  Hdd,  that 
^n  affidavit,  stacrag.  the  names  of  the  owners  of  the  boat, 
and  that  demand  ifrss  made  of''  said  owners,"  is  saffi- 
cient    Akins  et  al,  m.  Baker .' « 56 

2.  If  it  appears  from  the  jphoceedings,  that  the  indebted- 
ness accrued  within  twelv^  months  previous  to  the  af- 
fidavit, it  is  unnecessary  to  \g(  alleged  specifically  in  the 
affidavit,  or  to  appear  on  the  ^ce  of  the  bill  of  particu* 
lars.     Ibid,  i         ^ 

Ik 

i 


{ 


654  INDEX. 

SUBPGENA. 

See  Criminal'  Law,  17. 

SUBSCRIBING  WITNESS. 

See  Evidence,  10, 11,  12. 

SUPPLEMENTAL  ANSWER. 

See  Equity,  7,  8» 

'       SURETIES. 

See  Adm*rs,  ^.  1,  2,  8, 9, 10, 16.  Eputy,  35,  36,  37,  41. 
Sheriff,  5,  6.  • 

TAVERN  LICENSE, 

1.  Whether  the  Act  of  ,1791;  requiring  license  for  keeping 
a  tavern  or  house  of  entertainment,  requires  a  license  to 
keep  a  tavern,  without  retailing  spirituous  liquors  ? 
Quere.     Bonner  vs.   WeUb&m^^., 296 

2.  Tavern  or  house  of  entertainment,  as  used  in  the  Act  of 
1791,  lield  to  be  synonyzbous ;  and  the  word  tavern,  in 
that  Act,  Qiean9  the  comrrum  in/n  of  the  Common  Law. 
Ibid,  ^^^■'' 

y 

3.  One  whose  business  it  is  to  rent  houses,  a^"^mish 
board,  lodging  and  entertainment,  for  a  ajMSn,  at  a  Wa- 
tering place,  to  the  visitors  who  resort  {tere,  is  not  the 
keeper  of  a  tavern  or  house  of  entertaitiment,  in  view  of 
the  Act  of  1791.     Bid.  / 

4.  One  who  is  the  owner  of  medilinal  springs,  and  uses 
them  as  a  source  of  Revenue,  byJilrnishing  houses,  board; 
lodging'and«ntenainmentytc«iose  who  reamt  to  them, 
is  entitled  to  sue  in  that  chan&ter^  for  damage  done  him 
by  the  erection  of  a  nuisange,  by  which  the  putjic  are* 

) 
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d^ierred  from  visiting  bia  springs,  and  his  profits  are 
thereby  reduced.     Ibid. 

TENANTS  IN  COMMON. 


See  Limitation  of  Actional  9. 


TORT. 


See  Principal  and  Agent,  2. 


TRESPASS. 


See  Equity,  1,2,  3. 


TRUSTS. 


1.  A  testatrix  bequeatbed  as  follows :  <'  I  give  and  bequeath 
to  my  son  Anthony  R.  Thornton^  a  negro  wom&n,  &c. 
in  trust,  for  the  use  and  benefit  of  M.  G.  T.  tvife  of  my 
son  Benj.  H.  T\  during*  her  naturallife,  and  after  her 
decease,  for  the  use  of  their  children,  now  livitig,  or 
which  may  hereafter  be  bom  to  them  and  their  heirs, 
forever  :**  Held,  that  upon  the  death  of  the  tenant  for 
life,  the  trust  was  executed,  and  the  children  were  ab- 
solute owners  of  the  property.  Jordan  vs.  Thornton  et 
al 517 


'    s. 


2.  The  power  of  a  trustee  over  the  legal  estate  or  property 
vested  in  him,  properly  speaking,  exists  only  for  the  ben- 
efit of  the  cestui  qii^i  trust.  It  is  true,  nevertheless,  that 
as  the  legal  owner,  lie  may  do  many  acts  to  the  preju- 
dice of  the  cestui  que  trust.  He  may  even  dispose  of  the 
estate  or  property  to  a  honajide  purchaser,  for  a  valuable 
consideration,  without  notice  of  the  trust,  so  as  to  bar  the 
interest  of  the  cestui  que  truH  therein.     Papot  ds.  CHhson     JS33 

See  Claim,  5.  Ferry,  2,  Limitation  of  Actions,  I,  11. 
Marriage  Contracif  1.     Vendor  and  Purchaser,  6,  7. 
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* 

USUAL  RULE. 
See  Eguitijt  4» 

USURY. 
See  Equity,  9, 10,  20. 

VENDOR  AND  PURCHASER. 

1.  Sde  of  land  under  an  outstanding  incumbrance  against 
the  vendor,  is  an  eviction  in  judgment  of  law;  and  tho 
vendee  is  entitled  to  have  the  contract  rescinded,  and  the 
notes  given  in  paymaat  cancelled.     Martin  vs,  Atkinson       228 

* 

2.  A  vendee  who  takes  up  an  outstanding  incumbrance  to 
protect  his  title»  is  entitled  only  to  be  refunded  the 
amount  paid.  out.    Ibid. 

3.  A  vendee  who  is  legally  evicted,  and  wht>  re-purchases  the 
property,  is  in  under  a  new  and  distinct  title,  and  the 
pripe  last  paid  is-  no  criterion  of  damages  for  the  injury 
he  has  sustained,  on  account  of  the  failure  of  his  ven- 
dor's title.     Ibid,  >  « 

! 

4.  A  vendee  legally  evicted  of  land,  by  judicial  sale,  under  | 
an  execution  against  the  vendor,  is  entitled  to  recover  j 
of  the  vendor  the  value  of  the  befieficial  and  permaaen^i^^ 
improvements  put  upon  the  premises,  over  and  dlhme 
the  rents  and  profits.     Ibid.                              ,  -w 

5.  A  bona  fide  purchaser  of  land,  withoutfnotice  of  viy 
fraud  or  defect  in  the  title,  from  one  affipbted  with  notice, 
will  be  protected.    Hemdon  vs,  Voejmdem.  ISmball. .       432 

6.  Where,  by  marriage  contract,  a  Juive  is  conveyed  to  a 
tiVstee,  for  the  use  of  the  vr]£ejbz  life,  and  to  the  oiT- 
springof  the  nuptials  in  remdHer;  and  subUMpiently 
to  the  death  of  the  wife,  andvuring  the  inianc/  6f  tlui 
child  who  was  born  of  the  n]|pnage«  the.  slavcc^ad  sold 
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by  the  father,  to  a  honajide  purchaser,  without  notice : 
Held,  that  the  issue  of  the  marriage,  upon  coming  of  age, 
can  recover  the  property  from  the  remote  grantee  of 
the  first  purchaser,  the  vendor  having  no  authority  to 
sel],  being  neither  trustee  to  the  wife  nor  guardian  to 
the  child.     Papot  vs.  Gibson 533 

7.  The  power  of  a  trustee  over  the  legal  estate  or  proper- 
ty vested  in  him,  properly  speaking,  exists  only  for  the 
benefit  of  the  cestui  que  trust.  It  is  true,  nevertheless, 
that  as  the  legal  owner,  he  may  do  many  acts  to  the  pre- 
judice of  the  cestui  que  trust.  He  may  even  dispose  of 
the  estate  or  property  to  a  bona  fide  purchaser,  for  a  val- 
uable consideration  without  notice  of  the  trust,  so  as  to 
bar  the  interest  of  the  cestui  que  trust  therein.     Ibid. 

8.  Where  a  bona  fide  purchaser,  for  a  valuable  considera- 
tion, without  notice,  is  concerned,  Equity  will  not  inter- 
fere to  grant  relief  in  favor  of  a  party  having  the  legal 
title.  For  where  the  equities  are  equal,  a  Court  of 
Equity  will  not  interfere  between  the  parties.  And 
such  a  purchaser  has  as  high  a  claim  to  assistance  and 
protection,  as  any  other  person  can  have.     Ibid. 

9.  But  in  a  Court  c^  Law,  the  better  legal  title  must  of 
course  prevail.     Ibid. 

WARRANT. 
See  Rent;  \. 

WASTE. 
See  Adm'rs,  h^.  8,  10,  16.     Eqmty,  1,  7,  41. 

WATERING  PLACE. 
See  Tavern  License.  % 

WEAK  MIND. 

See  Criminal  Lauf,  6.    Evidence^  24,  25. 
VOL.  vu.    83 
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WILL. 


1.  R.  J.,  by  his  laat  will,  bequeathed  a  large  property  to 
certain  persons,  upon  the ,  following  conditions,  viz : 
"  Equally  to  my  son  W.  and  to  ray  daughters  E.  P.  K. 
and  S. ;  and  as  respects  my  said  daughters,  I  give  the 
same  to  them,  and  to  them  opiy,  personally,  individually 
and  exclusively,  and  to  their  children,  and  not  to  their 
husbands.  The  property  and  interest  which  may  fall 
to  and  belong  to  my  daughters,  is  hereby  willed  and  de- 
vised to  them  and  each  of  them  and  their  children,  the 
children  of  their  bodiest  and  not  to  their  present  or  fu- 
ture husbands,  or  either  of  them ;  nor  to  belong,  ei- 
ther in  right  or  in  disposition  to  their  husbands,  but  as 
before  mentioned,  is  hereby  willed  and  decreed,  bona 
Jide,  in  right  and  use,  to  my  daughters  and  their  children 

respectively,  and  to  them  only,  so  long  as  they  or  either 
of  them  shall  live.  In  the  division*  the  said  W.  £.  P. 
K.  and  S.  taking  share  and  share  alike — ^the  latter  for 
themselves-  and  children— each  mother  representing  one 
share  or  part:*'  He/^,  that  under  this  clause,  each 
daughter  takes  an  estate  for  life  to  her  separate  use ; 
and  after  de&th,  remainder  to  her  children  bom  and  to  • 
be  bom«     Jone9  et  at,  vs.  Jones^  Ex^r 76 

2.  To  the  validity  of  a  will  of  personalty,  it  is  only  neces- 
sary that  it  be  made  by  or  according  to  the  directions  of 
the  deceased,  and  be  in  writing.  It  is  not  necessary  thpk 
it  be  witnessed,  or  written,  or  signed  by  the  testator?  if 
drawn  up  according  to  his  directions,  or  apn/tfV^d  by 
him,  it  may  operate  as  a  valid  will.  Friersqtt  and  Wife  vs. 
BealU  ExW 1 43S 

3.  iThe  presumption  of  law  is  against  any  testamentary  pa- 
per not  actually  executed  by  the  te^tor.  The  presump- 
tion, however,  thus  raised,  is'sligpt  and  may  be  repelled 
by  proof.     lhid» '  . 

4.  Where  the  testator's  design  of  perfeoting  the  paper  is 
frustrated  by  death,  or  insatu|gr»  or  any  other  involuntary 


INDEX.  659 

preventive  cause,  no  inference  of  the  absence  of  testa- 
mentary intention  arises  from  the  imperfect  state  of  the 
<locumeQt,  which,  notwithstanding  its  defect,  will  be  ac- 
cepted as  the  will  of  the  deceased*  provided  the  proof 
shows  clearly  that  it  fully  discloses  the  testamentary 
scheme  of  the  testator.     Ibid, 

5.  Where  the  testator  dies  before  the  instrument  is  fin- 
ished, it  does  not  follow  that  in  all  cases  the  instrument 
will  be  established  a*  far  as  it  goes.     Ibid. 

6.  The  rule  in  the  case  of  every  unfinished  paper  is  this  : 
can  the  Court  collect,  from  all  the  circumstances  of  the 
case,  that  the  document  propounded,  contains  the  final 
wish  and  intention  of  the  testator,  respecting  the  proper- 
ty thereby  bequeathed  ?  If  so,  it  will  be  its  duty  to  pro- 
nounce for  it.     Ibid. 


I 


7.  It  is  not  indispensably  necessary  to  th^  validity  of  a 
will  made  by  a  blind  man,  or  one  who  is  so  illiterate  that 
he  is  unable  either  to  read  or  write,  that  it  should  be 
read  over  to  him  in  the  presence  of  the  subscribing  wit-         ;  - 
nesses.     It  is  sufRcient  for  the  Jury  to  be  satisfied  that         ^ 
the  paper  propounded  as  such,  is  the  last  will  and  testa-  { 

ment  of  the  deceased.     Clijion  vs.  Murray. 5^i 

See  AdmVSf  Sfc.  13.    Dower,  1,  4.     TVusU,  1. 

WITNESS. 

See  Crimik(il  Late,  17.  Emdence,  9,  10,  11,  12,  18,  21, 
22, 23,  24. 

Vrit  of. error. 

1.  Judgment  creditors  cl^aiming  a  participation  in  a  com- 
mon fund,  have  such  an  interest  in  the  order  of  the  Cir- 
cuit Court  distributing  it,  as  to  entitle  them  to  carry  up 
the  same  by  writ  of  error.  Adkins  et  al.  vs.  Baker  and 
atiother J% 56 

2.  Error  does  not  lie  to  the  decisions  of  the  Court  below, 
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WILL. 


1.  R.  J.,  by  his  last  will,  bequeathed  a  large  property  to 
certain  persoDS,  upon  the .  following  conditional  viz  : 
"  Equally  to  my  son  W.  and  to  my  daughters  E.  P.  R. 
and  S. ;  and  as  respects  my  said  daughters,  I  give  the 
same  to  them,  and  to  them  ox^ly,  personally,  individually 
and  exclusively,  and  to  their  children,  and  not  to  their 
husbands.  The  property  and  interest  which  may  fall 
to  and  belong  to  my  daughters,  is  hereby  willed  and  de- 
vised to  them  and  each  of  them  and  their  children,  the 
children  of  their  bodies,  and  not  to  their  present  or  fu- 
ture husbands,  or  either  of  them ;  nor  to  belong,  ei- 
ther in  right  or  in  disposition  to  their  husbands,  but  as 
before  mentioned,  is  hereby  willed  and  decreed,  bona 
Jide^  in  right  and  use,  to  my  daughters  and  their  children 

respectively,  and  to  them  only,  so  long  as  they  of  either 
of  them  shall  live.  In  the  division,  the  said  W.  £.  P. 
K.  and  S.  taking  share  and  share  alike — ^the  latter  foi^ 
themselves-  and  child ren*-«ach  mother  representing  one 
share  or  part:"  Heidi  that  under  this  clause,  each 
daughter  takes  an  estate  for  life  to  her  separate  use ; 
and  after  de&th,  remainder  to  her  children  born  and  to  * 
be  bom.  •  J<me9  et  al,  vs.  Janes,  ExW in 

2.  To  the  validity  of  a  will  of  personalty,  it  is  only  neces- 
sary that  it  be  made  by  or  according  to  the  directions  of  | 
the  deceased,  and  be  in  writing.     It  is  not  necessary  th^lr 

it  be  witnessed,  or  written,  or  signed  by  the  testate^  if 
drawn  up  according  to  his  directions,  or  appl^SVed  by 
him,  it  may  operate  as  a  valid  will.  Friersqn  and  Wife  vs. 
Beall,  ExW 43.^ 

3.  ^he  presumption  of  law  is  against  apy  testamentary  pa- 
per not  actually  executed  by  the  t&^tor.  The  presump- 
tion, however,  thus  raised,  is^slijpt  and  may  be  repelled 
by  proof.     Ibid, '  , 

4.  Where  the  testator's  design  ^f  perfecting  the  paper  is 
frustrated  by  death,  or  insazu|^,  or  any  other  involuntary 
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preventive  cause,  no  inference  of  the  absence  of  testa- 
mentary intention  arises  from  the  imperfect  state  of  the 
document,  which,  notwithstanding  its  defect,  will  be  ac- 
cepted as  the  will  of  the  deceased,  provided  the  proof 
fihows  clearly  that  it  fully  discloses  the  testamentary 
scheme  of  the  testator.     Rid, 

5.  Where  the  testator  dies  before  the  instrument  is  fin- 
ished, it  docs  not  follow  that  in  all  cases  the  instrument 
will  be  established  {ujar  as  it  goes.     Ibid. 

6.  The  rule  in  the  case  of  every  unfinished  paper  is  this  : 
can  the  Court  collect,  from  all  the  circumstances  of  the 
case,  that  the  document  propounded,  contains  the  final 
wish  and  intention  of  the  testator,  respecting  the  proper- 
ty thereby  bequeathed  ?  If  so,  it  will  be  its  duty  to  pro- 
nounce for  it.     Ihid. 


i 


7.  It  in  not  indispensably  necessary  to  the  validity  of  a 
will  made  by  a  blind  man,  or  one  who  is  so  illiterate  that 

r 

he  is  unable  either  to  read  or  write,  that  it  should  be        ' 

I 

read  over  to  him  in  the  presence  of  the  subscribing  wit-  \  • 

nesses.     It  is  sufficient  for  the  Jury  to  be  satisfied  that  \ 

the  paper  propounded  as  such,  is  thO)  last  will  and  testa-  !. 

ment  of  the  deceased.     Clf/lon  vs.  Murray b^^^ 

See  Adm^rSi  fy;,  13.     Dower ^  1,  4.     Trusts^  1. 

WITNESS. 

See  Crin^i^l  Late,  17.     Evidence,  9,  10,  11,  12,  18,  21, 

22, 23,  24:: 

WRIT  OF. ERROR. 

1.  Judgment  creditors  d^aiming  a  participation  in  a  com- 
mon fund,  have  such  an  interest  in  the  order  of  the  Cir- 
cuit Court  distributing  it,  as  to  entitle  them  to  carry  up 
the  same  by  writ  of  error.  Adkins  et  al,  vs.  Baker  and 
another -         56 

2.  Error  does  not  lie  to  the  decisions  of  the  Court  below, 
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WILL. 


1.  R.  J.by  his  last  will,  bequeathed  a  large  property  to 
certain  persons,  upon  the .  following  conditions,  viz  : 
'*  Equally  to  my  son  W.  and  to  ray  daughters  E.  P.  K. 
and  S. ;  and  as  respects  my  said  daughters,  I  give  the 
same  to  them,  and  to  them  oqly,  personally,  individually 
and  exclusively,  and  to  their  children,  and  not  to  their 
husbands.  The  property  and  interest  which  may  fall 
to  and  belong  to  my  daughters,  is  hereby  willed  and  de- 
vised to  them  and  each  of  them  and  their  children,  the 
children  of  their  bodies«  and  not  to  their  present  or  fu- 
ture husbands,  or  either  of  them ;  nor  to  belong,  ei- 
ther in  right  or  in  disposition  to  their  husbands,  but  as 
before  mentioned,  is  hereby  willed  and  decreed,  bona  | 
^fide,  in  right  and  use,  to  my  daughters  and  their  children 

respectively,  and  to  them  only,  so  long  as  they  or  either 
of  them  shall  live.  In  the  division,  the  said  W.  E.  P. 
K.  and  S.  taking  share  and  share  alike — ^tbe  latter  for 
themselves-  and  children— each  mother  representing  one 
share  or  part:"  Held,  that  under  this  clause,  each 
daughter  takes  an  estate  for  life  to  her  separate  use ; 
and  after  death,  remainder  to  her  children  bom  and  to  • 
be  bom.     Jane9  et  al.  vi.  Jones,  Ex'r 7b 

2.  To  the  validity  of  a  will  of  personalty,  it  is  only  neces- 
sary that  it  be  made  by  or  according  to  the  directions  of 
the  deceased,  and  be  in  writing.  It  is  not  necessary  thpi^ 
it  be  witnessed,  or  written,  or  signed  by  the  testator;  if 
drawn  up  according  to  his  directions,  or  appi^9^d  by 
him,  it  may  operate  as  a  valid  will.  Friersqg  and  Wife  vs. 
Beall,  ExW 43^ 

3.  I'he  presumption  of  law  is  against  any  testamentary  pa- 
per not  actually  executed  by  the  te^^or.  The  presurap- 
tiop,  however,  thus  raised,  i^sligpt  and  may  berepelled 
by  proof.     Ibid. '  . 

4.  Where  the  testator's  design  0f  perfeodng  the  paper  is 
frustrated  by  death,  or  insaid)^,  or  any  other  involuntary 
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preventive  cause,  no  inference  of  the  absence  of  testa- 
mentary intention  arieeBfrom  the  imperfect  state  of  the 
document,  which,  notwithstanding  its  defect,  will  be  ac- 
cepted as  the  will  of  the  deceased,  provided  the  proof 
Bhows  clearly  that  it  fully  discloses  the  testamentary 
scheme  of  the  testator.     Ibid, 

5.  Where  the  testator  dies  before  the  instrument  is  fin- 
ished, it  does  not  follow  that  in  all  cases  the  instrument 
will  be  established  09  far  asitgoet.     Ibid, 

6.  The  rule  in  the  case  of  every  unfinished  paper  is  this  : 
can  the  Court  collect,  from  all  the  circumstances  of  the 
case,  that  the  document  propounded,  contains  the  final 
wish  and  intention  of  the  testator,  respecting  the  proper- 
ty thereby  bequeathed  ?  If  so,  it  will  be  its  duty  to  pro- 
nounce for  it.     Ihid. 


\ 


\ 


7.  It  in  not  indispensably  necessary  to  the  validity  of  a 
will  made  by  a  blind  man,  or  one  who  is  so  illiterate  that 
he  is  unable  either  to  read  or  write,  that  it  should  be 
read  over  to  him  in  the  presence  of  the  subscribing  wit- 
nesses. It  is  sufficient  for  the  Jury  to  be  satisfied  that 
the  paper  propounded  as  such,  is  the  last  will  and  testa-  \ 

ment  of  the  deceased.     Clijlon  vs.  Murray 56*4 

See  AdmWSf  ifc.  13.    Dowers  1,  4.     TrusU^  1. 

WITNESS. 

See  Crimh^il  Late,  17.  EmdencCj  9,  10,  11,  12,  18,  21, 
22,23,  24. 

WRIT  OF  ERROR. 

1.  Judgment  creditors  claiming  a  participation  in  a  com- 
mon fund,  have  such  an  interest  in  the  order  of  the  Cir- 
cuit Court  distributing  it,  as  to  entitle  them  to  carry  up 
the  same  by  writ  of  error.  Adkins  et  al.  vs.  Baker  and 
another >- -         56 

2.  Error  does  not  lie  to  the  deciaions  of  the  Court  below, 
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WILL. 


1.  R.  J.,  by  his  last  will,  bequeathed  a  large  property  to 
certain  persdDS,  upon  the .  following  conditions,  viz : 
"  Equally  to  my  son  W.  and  to  my  daughters  E.  P.  R. 
and  S. ;  and  as  respects  my  said  daughters,  I  give  the 
same  to  them,  and  to  them  oqly,  personally,  individually 
and  exclusively,  and  to  their  children,  and  not  to  their 
husbands.  The  property  and  interest  which  may  faU 
to  and  belong  to  my  daughters,  is  hereby  willed  and  de- 
vised to  them  and  each  of  them  and  their  children,  the 
children  of  their  bodies,  and  not  to  their  present  or  fu- 
ture husbands,  or  either  of  them ;  nor  to  belong,  ei- 
ther in  right  or  in  disposition  to  their  husbands,  but  as 
before  mentioned,  is  hereby  willed  and  decreed,  bona 
Jide,  in  right  and  use,  to  my  daughters  and  their  children 

respectively,  and  to  them  only,  so  long  as  they  of  either 
of  them  shall  live.  In  the  division,  the  said  W.  E*  P* 
K.  and  S.  taking  share  and  share  alike— the  latter  for 
themselves-  and  children— each  mother  representing  one 
share  or  part:"  Held,  that  under  this  clause,  each 
daughter  takes  an  estate  for  life  to  her  separate  use ; 
and  after  de^h,  remainder  to  her  cMldren  bom  and  to  • 
be  bom.  -  Janet  et  al,  vs.  Janes,  Ex*r 76 

2.  To  the  validity  of  a  will  of  personalty,  it  is  only  neces- 
sary that  it  be  made  by  or  according  to  the  directions  of 
the  deceased,  and  be  in  writing.  It  is  not  necessary  thpir 
it  be  witnessed,  or  written,  or  signed  by  the  testator;  if 
drawn  up  according  to  his  directions,  or  appliS^d  by 
him,  it  may  operate  as  a  valid  will.  Fners(0andWifevs. 
Beall,  ExW : 438 

■ 

3.  The  presumption  of  law  is  against  any  testamentary  pa- 
per not  actually  executed  by  the  toj^tator.  The  presump- 
tion, however,  thus  raised,  is'^sligptand  may  be  repelled 
by  proof.     Ibid, ' 

4.  Where  the  testator's  design  of  perfeeting  the  paper  is 
■  fmstrated  by  death,  or  insam^,  or  any  other  involuntary 
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preventive  cause,  no  inference  of  the  absence  of  testa- 
mentary intention  arises  from  the  imperfect  state  of  the 
document,  which,  notwithstanding  its  defect,  will  be  ac- 
cepted as  the  will  of  the  deceased,  provided  the  proof 
6how8  clearly  that  it  fully  discloses  the  testamentary 
scheme  of  the  testator.     Ibid, 

5.  Where  the  testator  dies  before  the  instrument  is  fin- 
ished, it  does  not  follow  that  in  all  cases  the  instrument 
will  be  established  as  Jar  as  it  goes.     Ibid, 

6.  The  rule  in  the  case  of  every  unfinished  paper  is  this  : 
can  the  Court  collect,  from  all  the  circumstances  of  the 
case,  that  the  document  propounded,  contains  the  final 
wish  and  intention  of  the  testator,  respecting  the  proper- 
ty thereby  bequeathed  ?  If  so,  it  will  be  its  duty  to  pro- 
nounce for  it.     Ibid, 


( 


7.  It  in  not  indispensably  necessary  to  the  validity  of  a 
will  made  by  a  blind  man,  or  one  who  is  so  illiterate  that 
he  is  unable  either  to  read  or  write,  that  it  should  be 
read  over  to  him  in  the  presence  of  the  subscribing  wit-         '. 
nesses.     It  is  sufficient  for  the  Jury  to  be  satisfied  that  ^ 

the  paper  propounded  as  such,  is  the  last  will  and  testa-  j 

raent  of  the  deceased.     Clijton  vs.  Murray 56*4 

See  Adm^rSf  ifc,  13.     Dowers  1,  4.     Trusts^  1. 

WITNESS. 

See  CrimiH(il  Late,  17.  Emdence,  9,  10,  11,  12,  18,  21, 
22, 23,  24: 

WRIT  OF  ERROR. 

1.  Judgment  creditors  claiming  a  participation  in  a  com- 
mon fund,  have  such  an  interest  in  the  order  of  the  Cir- 
cuit Court  distributing  it,  as  to  entitle  them  to  carry  up 
the  same  by  writ  of  error.  Adkins  et  al,  vs.  Baker  and 
another ."^ -         56 

2.  Error  does  not  lie  to  the  decifldons  of  the  Court  below, 


I 

•  I 

\ 
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^here  tbe  party,  subsequent  to  the  decisions,  voluntarily  | 

dismisses  his  case.     Mott  vi.  Hillf  Adm*r 79 

3.  AAer  a  judgment  o£  $everancet  either  party  may  sue  out  | 
a  writ  of  error.     Hargravea  vs.  Leiou 110 

m 

4.  The  decision  of  the  Court  overruling  objections  to  evi- 
dence, cannot  be  assigned  for  error,  unless  it  appears 
that  the  evidence  was  in  fact  given  to  the  Jury.    Stubbs 

vs.  The  Qeni^dL  Bank .■ 25- 

5.  If  the  admission  of  improper  evidence  ia  assigned  for 
error,  the  substance  of  it  must  be  set  out ;  if  it  was  not 
material,  the  rejection  of  it  is  not  ground  of  error.    Ibid. 

6.  The  party  who  challenges  the  legality  of  the  opinion  of 

an  inferior  tribunal,  must  prove  the  error  by  the  recordL  1 

The  Court  below  is  presumed  to  have  decided  correct-  ' 

ly,  until  the  contrary  is  shown.     Ibid. 

7.  A  writ  of  error  does  not  lie  in  a  criminal  case,  at  the  in- 
stance of  the  State.     The  State  vs.  Janes 422 

See  Amenimentt  3.    Practice  Supreme  Court, 
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